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APPELLATE   CIVIL— PULL  BENCH. 

Be/ore  Sir  Arnold  White^  Chief  Justice,  Mr.  Justice  Bubrahmania 
Ayyar  and  Mr.  Justice  Benson. 

FERIA  KOVIL  RAMANUJA  PERIYA  JBETANQAB  by  His  1906. 

AuTHOMSBD  Agent  K.  VENKATAOHARIAB  (DrnwroAHT-BisFOHD      ^ll^l 

BNT),    AppBLLAKT,  Angiitt  81. 


LAK8HMI  DOSS  (Plaintiff-Pbtitiootb),  Bbspondbht  * 

Idmitatum  Act  JT  of  1877,  sched,  11,  art,  179— TFTiart  second  appeal  prtferrei,  time 
runs  from  date  of  order  Jlnally  disposing  of  such  appeal. 

Where  a  leoond  appeal  is  preferred  and  an  order  is  made  bj  the  Court  to 
-which,  the  appeal  is  preferred  which  has  the  effect  of  finallj  disposing  of  the 
appeal,  time  rvns  from  the  date  of  sach  order ;  and  it  makes  no  difFer»iUM  that 
much  second  appeal  was  withdrawn  by  the  appellant. 

PaUoji  Y.  Q<mu,  (I.L.B.,  15  Bom.,  870),  dissenteoLfrom. 

Abdul  Uahiman  v.  Maidin  Baiba,  (I.L.B.,  33  Bom.,  600  at  p.  606),  dissented 
from. 

Ths  facts  necessary  for  this  report  are  set  oat  by  (Sabrahmania 
Ayyar  and  Sankaran  Nair,  J  J.)  in  the  Order  of  Beferenoe  to 
the  Fall  Bench. 

Obdbb  of  Befebbkcb  to  a  Full  Bbnch. — The  decree  whioh 
a^warded  the  rent  for  fasli  1305  to  the  present  respondent  was 
passed  on  appeal  on  the  15th  Jnly  1901.    A  seoond  appeal  was 

*  Civil  Misoellaneons  Second  Appeal  No.  82  of  1905,  presented  against  the 
decree  of  F.  H.  Hamnett,  Esq.,  District  Judge  of  Ghinglepnt,  in  Appeal  Snit 
Ko.  36  of  1905,  presented  against  the  order  of  M^Jtj.  T.  N.  Bamaohendra 
Aiyar,  District  Mnnsif  of  Poonamanee,  in  Ezeonldon  Petition  No.  4  of  leOS,  In 
Orisinal  Bidt  Fo.  287  of  1899. 
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Pbeia  KoyiB  filed  against  that  deoree  by  the  defendant,  the  appellant  before. ns 
%*^^'^  bnt  that  was  withdrawn  on  the  2nd  March  1903,  the  High  Court 
Jeetanqab  passing  the  following  order : — "  The  appellant's  vakil  having 
LAKtHMi  applied  for  permission  to  withdraw  the  appeal,  it  is  ordered  th(it 
this  appeal  be^  and  it  hereby  is,  dismissed;  and  it  is  farther 
ordered  that  the  appellant  do  pay  to  the  respondent  his  costs 
of  this  second  appeal/' 

The  present  application  for  the  execution  of  the  deoree  was 
presented  on  the  13th  December  1904.  The  District  Judge  held 
that  the  application  was  not  barred  by  limitation  inasmuch  as 
itwas  within  three  years  from  the  order  in  second  appeal  quoted 
above.  'I'his  decision  is  rested  on  W<azir  Mahton  v.  LuUt  Smg(l). 
The  observations  in  Pattoji  v.  6antt(2)  and  Abdul  Bahiman  v. 
Maidin  8aiba{S)  are  in  favour  of  the  view  that  when  an  appeal 
is  withdrawn  there  is  no  deoree  of  the  Appellate  Court. 

Having  regard  to  this  conflict  of  views  and  the  inCiportanpe 
of  the  question  we  refer  for  the  opinion  of  the  Full  Bench  the 
following  question : — 

"  Whether  the  application  for  execution  was  or  was  not 
time-barred.*' 


The  case  came  on  for  hearing  in  due  course  before  the  Full 
Bench  constituted  as  above. 

C.  Ayyasami  Sastri  for  appellant. 

K.  Euppuswami  Ayyar  for  8,  Su^ahmania  Ayyar  for 
respondent. 

The  Court  expressed  the  following 

Opinion. — We  are  unable  to  agree  with  the  view  taken  by 
the  Judges  of  the  Bombay  High  Court  in  the  Bombay  cases  men- 
tioned in  the  Order  of  Eeferencis.  We  are  of  opinion  that  when  a 
second  appeal  is  preferred  and  an  order  is  made  by  the  Court  to 
which  the  appeal  is  preferred  jehich  has  the  effect  of  finally 
disposing  of  the  appeal,  time  runs  from  the  date  of  that  order 
and  not  from  the  date  of  the  decree  against  which  the  appeal  has 
been  preferred.    ' 

Our  answer  to  the  question  referred  to  us  therefore  is  that  the 
application  for  execution  was  not  time-barred. 


(1)  1.L  Jl.,  9  Oalo.,  100.  (2)  I.L.E,,  16  Bom.,  870. 

(8)  I.L.B^  22  Bom.,  600  at  p.  606. 
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The  appeal  came  on  for  final  bearing  before  (Sabrabmania  Ptmu  Kotil 
Ajyar  and  Bankaran  Nair,  JJ.)  wben  tbe  (3onrt  delivered  the      pi^^^ 

following  JiCTANOAB 

JuDOMSKT. — Following  tbe  opinion  of   tbe  Full  Benob  we    Lasihiii 
dismiss  the  appeal  with  costs. 


APPELLATE  CIVIL. 

Before  Mr.  Justice  Subrahmania  Ayyar  and  Mr.  Justice  Beneon. 

STJBBAMMAL,  Minor,  throvoh  Hbr  next  Fribio)  2906. 

PAliANIAPPA  PILLAI  (Plaintmt),  Appellant,  Anynit  8,  6. 

p 

AVUDAIYAMMAL  and  others  (Defendants),  Bespondbnts.* 

Bmdu  LcLw — Reversioner  hound  by  decree  obtained  agaimt  icidoio  uithout  fraud  or 
eollneion,  though  vjiihout  conte$t — Alienation  ly  one  of  several  toidowe  not 
invalid  ipto  facto. 

A  decree  on  a  claim  binding  on  the  inheritance  though  obtained  without 
contest  against  the  widow  in  potteMlon  is  binding^m  the  reversionary  heir  in 
tbe  absence  of  fraud  or"  collusion. 

The  widow  as  representing  the  estate  iu  not  bound  to  raise  any  defence  when 
the  is  satisfied  that  the  debt  is  really  due. 

An  alienation  by  one  of  two  co-widows  is  not  ipso  facto  invalid  with 
reference  to  the  interest  of  4  he  other  co-widow  or  of  persons  interested  in  the 
reversion. 

Suit  for  a  declaration  that  the  mortgage  of  the  land  in  the 
plaint  sdiedole  I  to  the  sixth  defendant  and  the  sale  by  auction 
of  the  'lands  in  plaint  sobedules  2  to  4  in  favoar  of  the  seventh 
defendant  were  frandnlent  and  were  not  valid  and  binding  against 
the  reversionary  right  of  the  plaintiff. 

Plaintifi's  ease  was  that  Palanjappa  Pillai,  to  whom  the  plaint 
properties  belonged  y  died  without  male  issue  on  7th  No /ember  1894, 
leaving  behifid  him  his  third  and  fourth  widows,  tbe  defendants 
Nos.  I  and  3  in  this  suit,  the  plaintiff,  a  daughter  by  his  second 
widow,  the  second  defendant,  a  daughter  of  the  first  defendant,  and 
defendants  Nos.  4  and  5,  dangbtep  of  the  third  defendant ;  that  his 

"T  :  ; 

*  Appeal    Vo.  4   of   1904,    presented    against    the  decree    of    MJt.By. 

8.  Eaghunathaiya,  Subordinate  Judge  of  Tinnevelly,  in  Original  Suit  No.  4  of 
1903. 
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SuBBAVMAL  proportj  devolved  on  defendants  Nos.  1  and  3  as  Us  heirs ;  that  first 
AvuDAi-  defendant  and  others  fabricated  a  promissory  note  for  Es.  8,000 
YAMiiAL.  purporting  to  have  been  exeonted  on  10th  October  1893  by 
Palaniappa  Pillai  in  favonr  of  Yallikannammal,  the  eighth 
defendant  in  this  suit ;  that  the  said  Yallikannammal  sned  on  the 
said  promissory  note  in  Original  Suit  No.  50  of  1896  on  the  file 
of  the  Subordinate  Court  of  Tinnevelly  and,  in  collusion  with 
defendants  Nos.  1  and  3,  obtainefl  a  decree ;  that  first  defendant 
mortgaged  the  plaint  first  schedule  property  on  4th  August  1900 
to  the  sixth  defendant  as  if  to  pay  in  part  the  said  decree ;  that 
the  decree  was  subsequently  assigned  to  the  ninth  defendant  in 
this  suit,  who  brought  the  plaint  schedule  properties  in  II  to  IV 
to  sale,  and  seventh  defendant  purchased  them  on  9th  September 
1900. 

The  lower  Court  found  that  the  promissory  note  executed  in 
favour  of  the  eighth  defendant  was  genuine ;  that  the  decree  in 
Original  Suit  No.  50  of  1896  was  obtained  bond  fide ;  and  that  the 
mortgage  and  Court  sale  under  which  the  sixth  and  seventh  defend- 
ants claimed  were  bond  fide  and  binding  on  the  plaintiff.  The 
plaintiff's  suit  was  therefore  dismissed. 

Plaintiff  preferred  this  appeal. 

B. '  Venkaiachari  for  C.  Bankaran  Nair  for  appellant. 

jr.  Srinivaea  Ayyangar  for  sixth  and  seventh  respondents. 

Judgment. — We  see  no  reason  to  differ  from  the  decision  of 
the  Subordinate  Judge.  The  evidence  in  the  case  is  all  on  oiie 
aide,  the  plaintiff  having  called  no  evidence.  There  is  a  large 
body  of  oral  testimony,  including  that  of  the  eighth  defendant 
herself;  whioh  supports  the  contention  of  the  defendants  that  a 
loan  of  Bs.  3,000  was,  in  truth,  made  by  the  eighth  defendant  to  tiie 
deceased  Palaniappa  Pillai,  and  that  the  promissory  note  (exhibit  I) 
was  executed  by  him  for  the  debt.  The  comparison  of  the  proved 
signatures  of  Palaniappa  on  other  documents  with  his  signature  on 
the  bond  is  also  in  favour  of  its  genuineness. 

The  debt  due  under  the  note  was  treated  as  one  payable  out  of 
the  estate  in  exhibit  II,  the  agreement  executed  a  few  months 
after  the  death  of  Palaniappa  between  his  two  widows,  the  present 
first  and  third  defendants.  There  is  no  ground  whatever  for  treat- 
ing the  recitals  in  that  document'  with  reference  to  the  present 
debt  as  otherwise  than  bona  fide.  It  is,  therefore,  established  that 
the  debt  for  which  the  decree  was  obtained  by  the  eighth  defendant 
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against  the  first  defendant  was  one  binding  npon  the  inheritanoe,  Subbammal 
whieh  the  plaintiff,  therefore,  cannot  avoid.  It  was,  however,  atudai. 
strongly  orged  for  the  plaintiff  that,  though  in  the  suit  brought  by  tammal. 
the  eighth  defendant  on  the  note,  the  third  defendant  watf  made  a 
X>arty,  yet,  as  the  eighth  defendant  did  not  proceed  to  a  trial  as 
against  her,  but  consented  to  a  decree  as  against  the  assets  of  the 
deceased  in  her  own  (first  defendant's)  hands  only,  on  her  own 
admission  in  the  written  statement  that  the  debt  was  due,  the 
decree  cannot  have  any  operation  except  as  agaioat  the  life  interest 
of  the  first  defendant,  and  that  the  plaintiff,  therefore,  is  entitled 
to  a  declaration  that  the  mortgage  iu  favour  of  the  sixth  defendant 
f^  the  £s.  1,800  raised  to  pay  off  part  of  the  decree,  and  also 
(he  Court  sale  for  the  remainder  of  the  decree  amount  in  which 
the  first'  defendant  made  the  purchase  are  not  binding  upon  the 
^intiff.  This  contention  seems  to  us  to  be  unsustainable.  There 
is  no  question  here  of  res  judicata. 

The  plaintiff  having  had  the  opportunity  of  proving  that  the 
debt  for  which  the  decree  was  obtained  was,  in  fact,  not  due  or  was, 
for  any  reason,  not  payable  out  of  the  estate  the  only  point  for 
consideration  is  whether  the  mortgage  and  sale  relied  on  by  the 
sixth  and  seventh  defendants  was  prejudicial  to  the  plaintiff's 
reversionary  interests.  No  attempt  has  been  made  to  show  this. 
The  evidence  shows  that  the  sixth  defendant  did  in  fact  pay  the 
Ks.  1,800  on  account  of  the  decree  passed  in  favour  of  the  eighth 
defendant  on  the  note.  It  cannot  be  suggested  that  the  terms 
of  the  mortgage  are  not  reasonable,  nor  does  it  appear  that  the 
Court  saleT  for  the  remainder  of  the  debt  under  which  -the  seventh 
defendant  claims  is  detrimental  to  the  estate.  The  decree,  no 
doubt,  was  not  the  result  of  an  actual  contest,  but  it  is  perfectly 
dear  that  there  was  no  collusion  or  fraud  in  obtaining  it. 

The  first  defendant  as  representing  the  estate  was  certainly  not 
bound  to  raise  any  defence  in  the  case  when  satisfied  thai  the  debt 
was  really  due.  The  eighth  defendant  in  contenting  herself  with 
a  decree  agaiust  the  assets  in  the  hands  of  the  first  defendant 
followed  a  course  which  in  our  opinion  was  justified,  for  under  the 
agreement  (^exhibit  II},  already  referred  to  the  bulk  of  the  estate 
of  Falaniappa  had  been  left  with  the  third  defendant's  consent 
in  tilie  hands  of  the  first  defendant,  and  the  obligation  to  discharge 
this  debt  among  others  was  part  of  their  agreement.  As  regards 
the  passages  relied  upon  from  Sri  Gajapati  Radhamani  v.  Maharani 
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SuBBAMMAL  SH  PusapoU  Alakaje8to(xri{\)  that  depended  upon  the  Special 
AviTDAi-  circumstances  of  that  cose.  The  case  of  KalUyana  Sundaram  Piliai 
y.  Subba  Moopanar{2r)  is  a  distinct  authority  against  the  oon- 
tention  that  an  alienation  by  one  of  two  co-widows  is  ipso  facto 
invalid  with  reference  to  the  interest  of  the  other  co-widow  or  of 
other  persons  interested  in  the  reyersion. 

We,  therefore,  dismiss  the  appeal  with  costs. 

As  regards  the  memoranda  of  objections  by  the  sixth  and 
seyenth  defendants,  the  decree  of  the  lower  Court  will  be  modi- 
fied by  allowing  them  the  yakils'  fees  certified,  subject  to  the 
maximum  fees  payable  to  them  under  the  rules.  We  make  no 
order  as  to  the  costs  of  these  memoranda. 


APPELLATE  CIVIL. 
Be/are  Mr.  Justice  Subrahmania  Ayyar  and  Mr.  Justice  Benson. 

1906.  OHIDAMBAEAM  OHETTIAR  (Plaimtut),  Appbllakt  ih 

J«l7  i  Appeal  Suit  No.  181  of  1902, 

10, 18. 


SAMI  AITAB  alias  AEUNAOHELLA  AIYAB  and  oTHms 
(Dbpskdavts),  Bbspondbkts. 

OHDDAMBABAM  OHETTIAR  (PBTinoirBB),  Appbixawt  vst 
Appbal  AGAiiYST  Qbdbb  No.  60  OP  1902, 

SBINIYASA  SASTBIYAL  Am)  othbbs  (Oountbb^Pbtitiohbbs), 
Bbspondbitts.* 

Ffomdiiil9i^t  1fram$f%r  of  moveables^ld  MUMbeth,  e.  5,  cmd  the  TrantfM  qf  Fropsrif 
Act  IV  of  1882,  8,  68 — Tranter,  (hough  for  vdludble  considsraiion  void  ^f 
mads  to  dofsat  credtiors-^Smeh  transfornot  valid  svon  in  port. 

Section  58  of  the  Transfer  of  PxopertT'  Act  does  not  ftppl/  to  trantfen  of 
moTeable  property. 

A  transfer  of  moveable  property  by  a  debtor  is  valid  as  a^^amst  hii  creditors 
only  when  it  is  made  hondjtds  and  for  valnable  consideration. 

(1)  Iii3.,  16  Mad.,  1  at  p.  10.  (2)  14  Mad.  LJ.,  189. 

*  Appeal  No.  181  of  1902  and  Civil  Misoellaneoos  Appeal  No.  60  of  1903» 
presented  against  the  decree  and  order  of  M.B.By.  P.  S.  Chiramnrti,  Snbordi- 
nate  Jndge  of  Eumbakonam,  in  Original  Suit  No.  3  of  1902,  and  in  Ezeoatioa* 
Petilftcm  No.  Sd8  of  1900  in  Original  Bnit  No.  12  of  1899,  respectirely. 
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Where  «  tranafer,  though  in  part  for  Talaable  con8id«r*ti(m,  it,  M  regards  the      Chid  An- 
other part,  only  an  arrangement  to  defeat  creditora  it  ii  wholly  Toid  againat  the        babam 
oreditort  both  nnder  section  68  of  the  Transfer  of  Property  Act  and  under  13         **^^* 
EUzaheth,  c  5,  and  cannot  be  upheld  to  the  extent  to  which  ii  is  supported  by    fUiO  Aitar. 
consideration. 

There  is  nothing  in  the  statute  of  Elisabeth  or  in  section  53  of  the  Tranafar 
of  Property  Act  to  prevent  a  debtor  giving  preference  to  a  creditor  if  nothing  is 
done  to  affect  the  other  creditors  injuriously. 

Twyne^s  Case,  (3  Co.  Kep.,  80),  referred  to  and  followed. 

JSamoMomia  Pillai  v.  Admarayana  PilUi,  (I.L.B.,  20  Mad.,  465),  distinguishsd. 

These  appeals  arose  out  of  proceedings  in  ezecntion  of  the  decree  in . 
Original  Suit  No.  12  of  1899.  The  decree-holder  in  that  snit,  Sami 
AiyaTy  assigned  the  decree  to  Annamalai  Ghetti.  The  appellant 
olftiTning  through  the  said  Annamalai  Ghetti^  applied  under 
sections  2*32  and  250  of  the  Code  of  Civil  Procednre  to  be  brought 
on  record  as  transferee  decree-holder,  and  on  the  objection  of 
various  parties  who  had  attached  the  decree  in  Original  Suit  No.  12 
of  1899  in  execution  of  decrees  against  Sami  Aijar,  his  petition  was 
dismiHsed.  The  appellant  thereupon  brought  Original  Suit  No.  2 
of  1902  to  establish  his  daim  as  assignee  of  the  decree.  The  suit 
was  dismissed  on  the  ground  that  his  remedy  was  by  appeal,  against 
iAsB  order  in  ezecntion  proceedings  and  not  by  a  separate  suit. 

Appeal  No.  181  of  1902  was  preferred  to  the  High  Court 
against  the  decree  in  Original  Suit  No.  2  of  1902  and  Appeal 
Against  Order  No.  60  of  1902  was  preferred  against  the  order  in 
execution  refusing  to  recognise  the  transfer  to  the  appellant. 
Such  further  facts  as  are  necessary  are  set  out  in  the  judgement  of 
the  High  Court. 

F.  Krishtumoami  Ayyar  and  8.  Srinivasa  Ayyangar  for  appellant. 

The  Hon.  Mr.  P.  8.  Sivaswami  Ayyar  for  nineteenth 
respondent. 

Judgment. — ^These  appeals  raise  the  question  of  the  validity 
of  the  assignment  of  a  decree  obtained  by  one  Sami  Aiyar,  in 
Original  Suit  No.  12  of  1899  on  the  file  of  the  Subordinate  Court 
of  Eumbakonam  to  one  Annamalai  Chetti,  through  whom  the 
appellant  claims  as  against  other  creditors  of  Sami  Aiyar,  who  are 
the  respondents. 

The  facts  are  that  a  sum  of  over  Bs.  14,000  was  held  in 
deposit  by  the  Court  to  the  credit  of  Sami  Aiyar  as  decree-holder 
in  Original  Suit  No.  12  of  1899.  Sami  Aiyar  was  himself 
indebted  to  various  persons,  and  some  of  them  obtained  decrees 
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Ohioam-^  against  him  for  the  bhiub  due.  Annamalai  Chetti  was  one  of  the 
OHMTilm  decree-holders  (Original  Suit  No.  93  of  1899)  and  he  obtained 
^  exhibit  A,  dated  the  28th  March  1900,  from  Sami  Aiyar,  wherebj 
'  the  latter  purported  to  assign  to  him  his  rights  under  the  decree 
in  Original  Suit  No.  12  of  1899.  The  consideration  for  the 
assignment  recited  in  the  deed,  viz.,  Bs.  15,000  was  stated  to 
consist  of  (1)  Bs.  4,390,  principal,  interest  and  costs  due  to  Anna- 
malai's  firm  under  the  decree  ahreadj  referred  to  (Original  Suit 
No.  93  of  1899);  (2)  fis.  1,650  or  so  due  to  Lakshmana  Chetti  in 
Suit  No.  65  of  1899;  (3)  Bs.  1,185  due  to  K.  Sriuivasa  Aiyar 
under  promissory  note  0 ;  and  (4)  a  cash  payment  of  Bs.  7,775 
before  the  Sub-Begistrar.  Though  this  last-mentioned  sum  was 
paid  before  the  Sub-Begistrar,  admittedly  Annamalai  took  back 
the  amount,  and  on  the  3rd  AprU  1900,  he  and  Sami  Aiyar 
entered  into  an  arrangment,  which  purports  to  be  set  out  in 
exhibit  D.  According  to  it  Bs.  610  was  paid  to  Sami  Aiyar 
himself  Bs.  270  to  one  C.  Krishnaswami  Aiyar,  Bs.  57  into  Court, 
Bs.  1,000  to  the  present  appellant,  Chidambaram  Chetti,  and 
Bs.  5,888  to  a  dancing  girl  named  Balamani. 

There  is  no  doubt  that  the  sums  of  Bs.  4,390  and  Bs.  1,650 
stated  to  have  been  paid  to  the  decree-holders  were  Tcally  due,  and 
they  entered  satisfaction  for  the  same.  The  Subordinate  Judge, 
in  effect,  found  that  the  payment  to  C.  Krishnaswami  Aiyar  was 
also  due,  and  we  think  that  the  weight  of  evidence,  is  in  favour  of 
the  view  that  the  sum  of  Bs.  1,185  was  due,  and  was  paid,  to 
K.  Brinivasa  Aiyar. 

But  as  regards  the  remainder  (over  Bs.  7,000)  we  agree  with 
the  Subordinate  Judge  that  the  case  set  up  on  behalf  of  the  appel- 
lant is  fictitious.  Bs.  5,838  is  said  to  have  been  paid  to  Balamani 
on  account  of  money  borrowed  from  her  by  Sami  Aiyar. 

The  sole  evidence  in  support  of  the  plea  is  the  statement  of 
Balamani  herself.  Her  evidence  is  vague  and  indefinite  and  is 
entirely  unsupported  by  any  accounts  or  vouchers  and  it  is 
highly  improbable  in  view  of  the  relation  existing  between  them, 
that  she  would  have  lent  any  money  or  at  all  events  so  larger  a 
sum  to  Sami  Aiyar. 

We  are  equally  satisfied  that  no  money  was  due  to  Chidam- 
baram. We  think  that  there  can  be  no  doubt  that  the  arrang^nent 
effected  by  the  assignment,  though  partly  entered  into  for  the 
purpose  of  discharging  debts  really  due  by  Sami  Aiyar,  was  also 
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clearly  intended  to  seonre  a  sum  of  oyer  Bs.  7,000  to  the  assigDor     Chidam- 

himself  or  to  persons  in  whom  he  was  interested,  but  who  were    CHsrmE 

not  his  creditors.     Admittedly   Sami  Aiyar  was  at  that  time  in  „      *• 

T-1.  ,  Sami  Aiyar. 

pecmuary  embarrasBment.    His  omy  property  was  the  sum  to 

his  credit  in  Original  Suit  No.  12  of  1899.    The  assignment 

therefore  operated  to  screen  some  50  per  cent,  of  his  assets  from 

being  taken  by  his  other  creditors.    Annamalai  admits  that  he 

knew  of  the  existence  of  those  other  creditors  and  that  they  were 

pressing  for  payment.     On  tixe  very  day  of  the  alleged  arrange-    ^ 

ment  with  Sami  Aiyar,  and  on  the  following  day,  two  of  these 

croditors  obtained  orders  for  the  attachmeot  before  judgment  of 

tiie  sum  to  the  credit  of  8ami  Aiyar  in  Original  Suit  No.  12  of 

1899,  and  other  attachments  were  issued  soon  afterwards.    Haying 

regard  to  the  fact  that  at  this  time  Sami  Aiyar,  Annamalai  and 

Qiidambara  Chetti  were  all  paramours  of    the   dancing    girl 

Balamani,  and  on  friendly  terms  with  each  other,  we  cannot  doubt 

that  the  arrangement  was,  to  the  extent  we  haye  stated,  a  deyice 

intended  to  defeat  Sami  Aiyar's  other  creditors. 

In  this  yiew,  the  next  question  for  decision  is  whether  the 
assignment  to  Annamalai  is  yalid  as  against  the  respondents. 

The  property  sought,  to  be  assigned,  not  being  immoyeable 
property,  section  53  of  the  Transfer  of  Property  Act  has  no  direct 
f^plicaticm  and  we  must  decide  the  question  by  a  reference  to 
general  principles  of  justice,  equity  and  good  conscience.  As 
observed  by  the  Judicial  Committee  of  the  Priyy  Council  in 
CorM  y.  BadcVffe{\)^  each  case  must  depend  upon  its  own 
mrenmstanoea,  and  in  all  the  question  is  one  of  fact,  whether  the 
transaction  was  bona  fide  or  was  a  contriyance  to  defraud  creditors. 
It  may,  howeyer,  be  stated  geneirally  that  a  deed  is  yoid  against 
creditors  when  the  debtor  is  in  a  state  of  insolvency,  or  when  the 
effect  of  die  deed  is  to  leave  tiie  debtor  without  the  means  of 
paying  his  present  debts.  If  this  ia  the  condition  of  the  debtor, 
or  ilie  consequence  of  his  act,  it  is  not  sufficient  to  render  a  deed 
valid  that  it  should  be  made  upon  good  consideration,  for  as  it 
is  said  in  Twyne's  Case(2)  ^'  a  good  consideration  does  not  suffice 
if  it  be  not  also  bond  fide.'*  This  statement  of  the  law  is  sufficient 
to  support  the  conclusion  of  the  Subordinate  Judge,  that  the 
assignment  was  invalid.     As,  however,  Mr.  Krishnaswami  Aiyar, 

(1)  14  M.P.aC.,  180,  B.b. ;  16  EDg.  Eep.,  267.  (2)  3  Co.  Eep.,  80. 
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CuiDAM-  on  behalf  of  the  appellant,  strongly  contended  that  idie  last 
Chettiab  paragraph  of  section  58  of  the  Transfer  of  Property  Act  as 
interpreted  by  this  Conrt  in  Bamasamia  PiUai  v.  Admarayana 
Pillai(l)j  warrants  a  different  yiew  being  taken,  we  will  briefly 
deal  with  his  contention.  In  efFect  his  contention  is  that  where- 
oyer  there  is  any  real  consideration,  howeyer  small,  for  the 
transfer,  the  question  of  intention  is  immaterial  and  the  transaction 
must  be  held  to  be  one  entered  into  in  good  faith  and  therefore 
not  inyalid  as  against  creditors  either  under  the  statute  of  18 
Elizabeth,  c.  5,  or  under  section  53  of  the  Transfer  of  Property 
Aot,  ey^  though  it  was  in  fact  intended  to  delay  or  defeat 
creditors  and  had  the  intended  effect.  This  contention  is,  we 
think,  on  the  face  of  it  unsustainable,  for  the  simple  reason  that 
under  both  enactments  good  faith  as  well  as  consideration  is 
made,  in  terms,  an  essential  condition  of  the  yalidity  of  the 
transfer.  This  has  been  pointed  out  again  and  again  both  in  the 
decisions  of  the  Courts  and  by  the  text  writers  referred  to  by 
Mr.  Siyaswami  Ayyar  in  his  reply  for  the  respondents.  Corlett  y. 
ItadcUffe(2)  already  cited ;  Bott  y.  8miih{Q) ;  In  re  Johnson  Golden 
Y.  QiUam{4)f  Ex  parte  Chaplin  \  In  re  8inclair{b)  per  Fry,  L.J., 
Smith's  '  Leading  Oases,'  eleyenth  edition,  yol.  I,  pages  16  and  17 ; 
May's  '  Fraudulent  Transfers '  (May's '  Fraudulent  and  Volimtary 
Dispositions  of  Property'),  page  85 ;  Banchhodaa  Hargovanda$  t. 
Ohunilal  Balmukundda8{6)  .as  regards  the  passage  at  page  466  of 
the  case  of  Bamasamia  Pillat  y.  Adinarayana  PiUa$(l)^  the  Judges 
appear  to  haye  merely  intended  to  repeat  the  language  of 
Thesiger,  L. J.,  in  Ex  parte  Crameeijl)^  which  again  refers  to  AUen  y. 
Bofmeiti^).  In  neither  of  these  two  cases  was  the  statement 
intended  to  giye  an  exhaustiye  explanation  of  the  term  bon&fide 
in  connection  with  such  transactions.  In  both  the  Judges  were 
dealing  with  mortgages,  and  what  they  said  was  that,  where  a 
mortgage  was  granted  for  a  sum  really  due,  the  transaction  could 
not  be  impeached  except  upon  the  ground  that  the  transaction, 
though  in  form  a  mortgage,  was  in  truth,  a  trust  in  f ayour  of  the 
debtor,  and  thus  a  mere  cloak  to  secure  an  adyantage  to  him. 


(1)  IX.B.,  20  Mftd.,  466  ftt  p.  466. 

(2)  14  M.P.O.C,  186,  8.b. ;  16  Eng.  B«p.,  257. 

(8)  21  Beav.,  611.  (4)  L  Jl.,  20  Ch  J).,  892. 

(6)  L  Jl.,  26  Ch.D.,  888.  (6)  6  Bom.,  Law  Beporter,  218. 

(7)  LJt.,  12  Oh.D.,  814.  (8)  L.B.,  6  Ch.  A.C.,  677. 
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Li  effeot^thojT  were  referring  to  the  oondition  of  things  whioh  was     Chidam- 
dealt  with  hy  Lord  Ooke  in  Twyne's  Ga8e(l)  when  he  said  thus :     oJ^,'][,j 
^  If  a  man  be  indebted  to  five  ^several  persons  in  the  several  sums  «• 

of  201  and  hath  goods  of  the  value  of  20Z,  and  makes  a  gift  of 
all  his  goods  to  one  of  them  in  satisfaction  of  his  debt,  but  there  is 
a  trust  between  them  that  the  donee  shall  deal  favourably  with  liim 
in  regard  of  his  poor  estate,  either  to  permit  the  donor  or  some 
other  person  for  him  or  for  his  benefit,  to  use  or  have  possession 
of  them,  and  is  contented  that  he  shall  pay  him  his  debt  when  he 
is  able,  this  shall  not  be  called  bond  fide  within  the  said  proviso, 
for  the  proviso  saith  on  a  good  consideration  and  bond  fide,  so  a 
good  consideration  doth  not  suffice  if  it  be  not  also  bond  fide" 

It  is  scarcely  necessary  to  add  that  there  is  nothing  in  the 
statute  of  Elizabeth  or  in  section  53,  Transfer  of  Property  Act,  to 
prevent  a  creditor  giving  a  preference  provided  nothing  more  is 
done  by  the  transaction  either  with  reference  to  the  transferor  or 
transferee  so  as  to  injuriously  affect  the  creditors  of  the  former. 

Another  argument  of  Mr,  Krishnaswami  Ayyai'  for  the  appellant 
was  that  to  the  extent  of  payments  made  by  Annamalai  on  behalf 
of  Sami  Aiyar's  creditors,  the  assignment  should  be  held  good, 
and  the  appellant  should  be  allowed  to  execute  the  decree  as 
if  he  were  a  joint  creditor  with  Sami  Aiyar.  We  cannot  accede 
to  this  argument.  The  transaction  being  entirely  invalid  as 
against  the  creditors,  we  cannot  allow  it  to  be  treated  as  partly 
valid.  It  is  open  to  the  appellant  to  protect  himself  by  discharg- 
ing the  claims  of  Sami  Aiyar's  other  creditors,  at  whose  instance 
the  transaction  is  voidable. 

We  therefore  dismiss  both  the  appeals  with  costs. 

(1)  S  Co.  Rep.,  80. 
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APPELLATE  CIVIIi. 

Before  Mr.  Justice  Subrahmania  Ayyar  and  Mr.  Justice  Miller. 

1906.        RAMASWAMY  AYYAR  and  anotheb  (Pxaintitfs),  Appellants, 
August  15. 

MUTHUSAMY  AYYAR  (Defendant),  Rbspondhnt* 

LimitaJtion  Act  X7  of  1877,  sch.  II,  art.  49 — Cavse  of  wation  arises  when  defendants 
possession  becomes  wrongful-^Possession  by  Magistrate  is  possession  for  rightful 
otoner. 

Under  article  49,  sohedule  II  of  the  Limitation  Act,  time  begins  to  run  from 
»        the  time  when  the  property  is  wrongfolly  taken. 

Where  property  is  seized  by  a  Magistrate,  the  property  passes  into  legal 
custody  and  suoh  custody  is  for  the  benefit  of  the  rightful  owner.  Time  begins 
to  run  against  such  owner  only  when  by  an  erroneoos  order  of  the  Magistrate 
the  property  is  delivered  to  some  other  person  and  it  is  so  even  when  such  other 
person  had  been  in  wrongful  possession  previous  to  the  seizure  by  the  Magistrate, 

Mudvirapa  Kulkarni  v.  Fakirapa  Kenardi,  (I.L.B.,  7  Born,,  427)i  distin- 
guished. 

Claim  for  the  recovery  wikh  interest  of  the  value  of  243  kalams  of 
paddy  belonging  to  the  plaintiffs  which  were  ordered  to  be  delivered 
to  the  defendant  by  the  Magistrate  before  whom  the  defendant 
had  complained  against  the  plaintiffs^  claiming  suoh  paddy  as  his 
own.  The  order  of  the  Magistrate  was  passed  on  the  18th  October 
1898  and  the  plaint  was  presented  on  the  17th  October  1901. 
The  further  facts  necessary  for  this  report  are  set  out  in  the 
judgment. 

The  Subordinate  Judge  found  that  the  defendant  had  wrong- 
fuUy  taken  possession  of  117  kalams  and  awarded  the  plaintifih 
the  value  thereof  at  Bs.  1-12-0  perkalam  with  interest. 

The  District  Judge  held  that  time  began  to  run  from  the  date 
of  the  criminal  complaint  in  the  case  of  85  kalams  of  paddy,  as 
the  plaintiffs  were  deprived  of  possession  on  such  date  by  the 
police  and  as  regards  the  remaining  82  kalams,  from  the  date 
when  the  defendant  first  took  wrongful  possession  of  such  paddy, 
some  time  before  the  complaint.    He  accordingly  held  that  the 

♦  Second  Appeal  No.  282  of  1904,  presented  against  the  decree-of  F.  D.  P. 
Oldfield,  District  Judge  of  Tanjore,  in  Appeal  Suits  Nos.  210  and  824  of  1903, 
presented  against  the  decree  of  M.R.By.  K,  Bamaohandra  Ayyar^  Subordinate 
Judge  of  Negapatam,  in  Original  Suit  No.  4  of  1902. 
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plauitiAB^  suit  filed  more  than  three  years  after  each  of  the  above  Baxaswamt 
dates  was  barred  by  limitation  and  dismissed  the  suit.    Plaintiff      ^"^* 
preferred  this  second  appeal.  Muthu8aiit 

r.  B.  Ramaekandra  Ayyar  and  T.  R.  Kriahnastoami  Ayyar  for 
appellants. 

The  Hon.  Mr.  P.  $,  Sivaawami  Ayyar  for  respondent. 

Judgment. — ^The  faots  of  this  ease  are  as  follows : — 35  kalams 
of  paddy  were  in  the  first  plaintiff's  honse.  On  a  complaint  by 
the  defendant,  that  paddy  was  taken  by  the  police,  and  after  the 
termination  of  the  trial  instituted  on  the  defendant's  complaint 
was  handed  over  by  order  of  the  Magistrate  to  the  defendant,  the 
Magistrate  being  of  opinion  that  it  belonged  to  him  and  not  to  the 
first  plaintiff.  The  present  suit  brought  within  three  years  from 
the  date  of  such  delivery  to  the  defendant  is  clearly  within  time. 
The  possession  by  the  defendant  of  the  property,  after  delivery 
by  the  Magistrate  to  him,  was  in  point  of  law  wrongful,  it  being 
found  now  that  the  paddy  belonged  to  the  plaintiff.  In  this  case 
time  runs  under  article  49  of  the  Limitation  Act  for  three  years 
from  the  date  when  the  property  is  wrongfully  taken.  This  suit 
was  brought  within  the  three  years  prescribed.  Mudvirapa 
KvJkami  v.  Fakir apa  Kenardi{\)^  cited  on  behalf  of  the  defendaut 
will  not  apply  to  a  case  such  as  this.  The  suit  was  for  damages 
caused  by  a  complaint  improperly  instituted,  in  consequence  of 
which  the  plaintiffs'  property  was  seized  by  the  Magistrate  and 
restored  in  a  damaged  condition.  The  Court  held  that  the  damage 
was  the  natural  consequence  of  the  complaint  and  the  cause  of 
action  arose  on  the  date  of  the  complaint  or  at  the  latest  on  the 
date  of  the  attachment. 

The  remaining  part  of  the  claim  relates  to  82  kalams  of 
paddy  which  had  been  stored  in  the  defendant's  house,  this  was 
removed  by  the  first  plaintiff  and  during  removal  was  taken  by  the 
defendant  for  the  purpose  of  instituting  a  charge  of  theft  against 
the  plaintiff :  and  he  preferred  the  charge  the  same  day  and  on  a 
search  warrant  issued  by  the  Magistrate,  the  property  was  taken 
from  the  custody  of  a  person  in  whose  hands  the  defendant  had 
lodged  it.  The  trial  of  the  charge  preferred  ended  in  the  convic- 
tion of  the  accused  person,  the  first  plaintiff,  and  the  paddy  was  by 
order  of  the  Magistrate  handed  over  to  the  defendant  on  the  18th 


(1)  T  Ji.B.,  7  Bom.,  427. 

Digitized  byLjOOQlC 


14  THE  INDIAN  LAW  BBPOBTS.         [TOL. 

EAMA8WAMT  Ootobot  1898.    The  present  suit  being  brought  within  Hiroe  years 
^^      of  that  date  mnst  be  held  to  be  in  time  with  reference  to  the 

M^wAMT  proYisicms  of  article  49.  We  are  nnable  to  agree  in  the  contention 
on  behalf  of  the  defendant  that  hiB  taking  of  posseBsion  on  the 
18th  of  October  1898  did  not  give  the  plaintiff  a  fresh  cause  of 
action.  No  doubt  when  the  defendtint  l^efore  preferring  Yum 
complaint  deprived  the  plaintifts  of  the  possession  of  the  property 
there  was  an  invasion  of  the  plaintiffs^  right.  But  the  subsequent 
possession  under  the  Magistrate's  order  cannot  be  treated  as  a  mere 
continuation  of  the  original  wrong. 

When  possession  was  taken  by  the  Magirtrate  under  the 
warrant,  the  property  passed  into  legal  custody  and  that  custody 
during  its  continuance  must  be  held  to  be  for  the  benefit  of 
the  owner  Raj'ah  of  Venkatagiri  v.  ledkapaJU  8ubbi(ih{l).  It 
follows  that,  when  under  the  erroneoas  order  of  the  Magistrate 
the  defendant  took  possessron  of  the  paddy  for  hi»  own  purposes^  ^ 
he  was  guilty  of  a  conversion  which  gave  to  the  plaintiffs  a  canacr: 
of  action.  We  therefore  modify  the.  decree  of  the  lower  Appellate 
Court  by  allowing  the  plaintiffs'  claim  for  117  kalams.  The 
defendant  will  pay  damages  at  the  rate  of  Bs.  1-8-0  perkalam  and 
interest  at  6  per  cent,  on  the  amount  awarded  from  the  date  of 
plaint  to  the  date  of  payment.  The  defendant  will  pay  the 
plaintiffs'  proportionate  costs  throughout. 


(1)  I.L.R.,  26  MftcL,  410. 
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APPELLATE  CIVIL. 

Before  Mr.  Juaiice  Subrahtnania  Ayyar  and  Mr.  Jwiice  MiOer. 

KOOXI  MEEBA  SAHIB  and  anothbb  (Plaintiffs),  Appellants,        ^905^ 

AngnAtM. 

liAHOMED  MEERA  SAHIB  .vnb  othbbs  (Defbndants  Nob,  1,3, 

6  TO  9  AND  BbPRBSHNTATIYES  OF  THB  SbCOND  DbFBNDANT)  , 

Bebpondbnts.* 

JwrUdicUcn — Subjeet-miiUr  of  suit  of  mixed  spiritual  and  temporal  charaettr—lf 
ihe  two  intimately  connected^  a  Court  can  inquire  into  the  apiritual  matter — 
Right  to  bury  dead  is  a  civil  right, 

Alfehongh  Courts  in  this  country  haye  no  jurisdiction  in  toits  relating  to 
ritual  or  religions  observance  only,  the  Courts  are  bonnd  to  inquire  into  questions 
of  religion  or  ritual  which  are  material  for  the  determination  of  civil  disputes  | 
and  when  the  matter  in  dispute  is  of  a  mixed  spiritual  and  temporal  nature, 
Jmiacdctlon  to  inquire  yito  the  spiritual  question  will  depend  upon  whether  it  i« 
^^ intimately  connected  with  the  temporal  as  to  be  inseparable  from  it.  i 

The  right  of  burial  is  a  civil  idght :  and  an  [interference  with  the  right  of 
reoiUng  prayers  in  connection  with  such  burial  is  an  invasion  of  the  civil  right. 

Anandrav  Bhilafi  Phadke  v.  Shanlcar  Daji  Gharya,  (I.L.R.,  7  Bom.,  823), 
referred  to. 

Sam  Boo  v.  Bustumkhan,  (I.L.B.,  26  Bom.,  198),  referred  to. 

Thb  plaintiffs  sued  for  a  deoL'tration  that  they  were  entitled  to 
have  the  funeral  prayers  read  over  the  corpses  of  their  people  in 
front  of  the  mosque,  either  by  themselves,  or  by  other  competent 
men  appointed  by  them,  and  to  obtain  a  perpetual  injunction 
restraining  the  defendants  from  interfering  with  their  exercising 
BQoh  right. 

Both  the  lower  Courts  dismissed  the  suit  on  the  ground  that 
it  was  of  a  nature  not  cognisable  by  Civil  Courts. 

Plaintiffb  appealed. 

K.  S.  Bamastoami  Sasiri  for  P.  J?.  Sundara  Ayyar  for  appellants. 

The  Hon.  Mr.  P.  S.  Sivaswami  Ayyar  for  first,  second  and 
seventh  to  ninth  respondents. 

Judgment. — This  case  has  been  disposed  of  on  the  pleadings 
and  we  take  the  material  averments  in  the  plaint  to  be  that  the 

♦  Seoond  Appeal  No.  239  of  1906,  presented  against  the  decree  of  W.  W, 
PhUHps,  Esq.,  District  Judge  of  Tinnevellj,  in  Appeal  Suit  No  16  of  1905, 
presented  against  the  decree  of  M.R.Ry.  T.  Sami  Ayjari  District  Munsif  of 
Amtmwupudfm,  in  Original  Suit  No.  625  of  1908^ 
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KooNi      plaintiffs  who  are  Shafi  Muhammadans  resident  in  Tenk&si  have 

EEBA  Sahib  ^  ^jgj^^  j.^  ]^yxTy  their  deceased  relations  in  the  mosque  mentioned 

Mahomrd    ij^  the  plaint  and  situated  in  the  same  town :  that  in  the  usual 

Sahib.      courHO  of  burial  the  body  is  ta'ken  into  the  compound  of  the 

mosque  to  the  enclosure  in  front  of  the  prayer  hail,  then  certain 

prayers  are  said  over  the  body  by  the  relations  of  the  deceased 

or  persons  selected  by  them,  and  the  body  is  afterwards  removed 

to  the  place  of  sepulture  and  interred ;  that  the  first  defendant 

who  claims  to  be  entitled  to  the  office  of  Labbai  denies  the  right 

of  the  deceased's  relations  or  their  delegates  to  recite  the  prayers, 

and  asserts  an  exclusive  right  to  do  so  in- himself. 

The  lower  Courts  have  dismissed  the  suit  on  the  ground  that 
it  is  one  relating  to  mere  rituals  which  it  is  not  competent  to  the 
Civil  Courts  to  entertain. 

That  in  suits  relating  to  ritual  or  religious  observance  only 
the  Civil  Courts  in  this  country  have  no  jurisdiction  is  undeniably. 
On  the  other  hand,  it  is  equally  clear  that  Courtfi  of  Justice  are 
bound  to  enquire  into  questions  of  religion  or  ritual  which  are 
material  for  the  determination  of  civil  rights  in  dispute  between  the 
parties  {Anandrav  Bhikaji  Phadke  v.  Shankar  Daji  Oharya{\))  and 
the  Privy  Council  case  there  cited. 

When  the  matter  is  of  a  mixed  spiritual  and  temporal  charac- 
ter, the  question  will  depend  upon  the  nature  of  the  connection 
between  the  facts,  and  will  be,  in  fact,  whether  the  spiritual 
question  is  so  intimately  connected  with  the  temporal  as  to  be  in- 
separable from  it.  If  such  is  the  case  it  would  be  the  duty  of  the 
Courts  in  trying  the  civil  disputes  to  enquire  into  the  spiritual 
matter  thus  intimately  related. 

Turning  to  the  present  case,  there  ean  be  no  doubt  that  the 
right  of  burial  is  a  civil  right  {Bam  Rao  v.  Rmtumhhan{2))  and  if, 
as  alleged  on  behalf  of  the  plaintiflPs,  the  recitation  of  prayer  at  a 
particular  spot  in  the  mosque  is  a  necessary  part  of  the  burial,  and 
the  plaintifiPs  are  hindered  from  exercising  their  right  in  accordance 
with  the  law  and  usage  of  the  community  to  which  they  belong, 
the  interference  by  the  defendants  with  reference  to  thq  recital  of 
the  prayer  to  the  extent  to  which  they  claim  the  right  to  interfere, 
would,  in  effect,  be  an  invasion  of  their  right.     ' 

-  -       - 

(1)  I.L.B.,  7  Bom.,  828.  (2)  I.L.E.,  S6  Bom.,  198. 
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W^  <^^  unable  to  accede  to  Mr.  Sivaswami  Ayjar'a  sngges-      Kooni 
tion  that  as  the  defendants'  objections  are  limited  to  'that  part  of  ***^'^^^"'» 
the  burial  ceremony  which  consists  in  the  recital  of  prayers,  such    Mahomid 
denial  would  not  constitute  an  infringement  of  the  civil  right,  and      Sauib. 
that  the  dispute  relates  only  to  a  matter  of  ritual. 

In  our  opinion,  the  matter  cannot  reasonably  be  split  up  in  this 
manner.  We  think  the  plaintiffs  were  entitled  to  go  into  the 
question  whether,  according  to  the  law  and  customs  governing 
their  community,  their  right  of  burial  was  exercisable  in  the  way 
alleged  by  them. 

From  the  plaint  it  does  not  appear  how  the  dispute  between 
the  contending  factions  arose  on  the  present  occasion.  There  is 
no  statement  that  in  any  particular  instance  tho  defendants 
interfered  to  prevent  a  burial  in  the  manner  alleged  to  be  custom- 
ary. In  such  circumstances,  it  would  be  for  the  Cpurts  to 
oonsider  whether  the  declaration  sought  ought  to  be  given,  with 
'reference  to  the  discretion  vested  in  them  in  this  regard  by  the 
Specific  Relief  Act,  but  for  the  order  of  the  Magistrate  passed 
under  section  147  of  the  Code  of  Criminal  Procedure  on  tho  27th 
July  1903.  By  this  order  the  plaintiffs  were  restrained  from 
employing  their  own  priests  for  performing  funeral  ceremonies 
inside  the  mosque  compound  until  they  should  obtain  the  order 
of  a  competent  Court  entitling  them  to  do  so.  So  long  as  the 
order  continues  in  force,  it  would  prevent  the  plaintiffs  from  the  . 
exercise  of  their  right  of  burial  according  to  the  alleged  usage. 
A  determination  of  the  matter  by  the  Court  has  thereforo  become 
imperative. 

We  must,  therefore,  set  aside  the  decrees  of  the  Courts  below 
and  remand  the  suit  for  disposal  on  the  merits,  such  issues  being 
raised  as  may  be  found  necessary.  Costs  wiU  abide  and  follow 
the  result. 
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APPELLATE   CIVIL. 

B^ore  Mr.  Justice  Subrahmania  Ayyar  and  'Mr.  Juatiee  Moore. 

1906.  OHINGAOHAM  VITIL  SANKABAN  NAIB  (Plaiktiff), 

^vrai9,J0.  Appbllakt, 

July  18. 
r. 

OHINGAOHAM  VITIL  GOPALA  MENON  and  othAs 
(Dbfbnoakts),  Bbspondbntb.* 

Court  Fees  Act  Vn  of  1870,  s.  7,  para,  IV,  eL  (c) — Suit  for  declaring  invitlidity 
of  document,  uhieh  plaiiUiff  is  not  hound  to  have  set  a$id$  is  not  a  suit  for 
declaration  and  consequential  relief  tcithin  section — Jurisdiction — Rule  2  of 
rules  under  section  9  of  Buits  Valuation  Act, 

In  order  to  determine  whether  a  suit  falls  under  section  7,  paragraph  lY, 
olanse  (o)  of  the  Court  Fees  Act,  the  substance  of  the  plaint  and  not  the  words 
which  the  plaintiff  chooses  to  use,  must  be  considered. 

A  person  may  rely  on  the  invalidity  of  a  Toid  instrument  as  against  himself 
without  suing  for  its  cancellation ;  and  a  suit  by  him  for  declaring  the  invalidity 
of  such  instrument  will  not  be  a  suit  fdr  declaration  and  consequential  relief 
nnder  section  7,  paragraph  IV,  clause  (c)  of  tiie  Court  Fees  Act.  It  will  be 
otherwise  where  the  party*  cannot  impeach  the  arrangement  effected  by  the 
deed  without  having  it  cancelled. 

A  transaction  by  the  Kamayan  of  a  Tarward  is  void  against  members  not 
consenting  thereto,  if  it  is  in  excess  of  his  powers  as  such  Kamavan. 

In  declaratory  suits  where  no  consequential  relief  is  prayed,  the  value  for 
purposes  of  jurisdiction  is  the  value  of  the  property  likely  to  be  effected  by  the 
declaration,  and  rule  2  of  the  Bules  of  the  High  Court  of  26th  February  1903 
does  not  apply  to  such  oases. 

The  plaintiff  and  the  defendants  were  members  of  a  Tarward^  of 
whioh  the  first  defendant  was  the  Eamavan.  The  suit  was 
instituted  for  a  declaration  that  a  oertain  Karar  executed  by  the 
first  defendant  and  some  other  members  of  the  Tarwari  on  15th 
November  1900  was  not  binding  oil  the  plaintiff  or  on  the  family 
properties.  The  prayer  and  the  valuation  for  jurisdiction  in  the 
plaint  were  as  follows  : — 

It  is  prayed  that  a  decree  may  be  passed  (a)  declaring  that  the 
Karar  executed  on  30th  Tulam   1076   (15th  November   1900)  ^ 
regarding  the  conduct,  etc.,  of  the  family  of  plaintiff  and  defend- 
ants, and  registered,  as  No.  2059  of  1900,  is  not  binding  either 

*  Civil  Miscellaneous  Appeal  No.  98  of  1905,  presented  the  orders  of  M  Jt  Jty« 
S.  Baghunathaiy a,  Subordinate  Judge  of  South  Malabar  at  Palghat,  dated  the  16th 
day  of  February  and  8nd  day  of  March  1905,  in  Original  Suit  No.  34  of  1904. 
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on  the  {>lamtiff  or  on  the  family  properties,  and  is  invalid ;  (6)  Chingicuam 
<duiiging  the  costs  on  defendants  Nos.  1  and  2  or  on  saoh  of  the    SANimtAN 
def aidants  ^as  may  be  fonnd  liable  therefor ;  and  (c)  gpranting       ^^* 
other  reliefs  which  may  be  fonnd  necessary  considering  the  natnre  Chino'acuaii 
of  this  case.  J^J^, 

Jurisdietion  Valuation.  Bs.  Menon. 

Kve  times    Es.    400    approximate '  amonnt   of 

revenne  on  the  Tarward  properties 2,000 

Approximate    value  of  the  jewels  and   vessels 

belonging  to  the  Tarward         8,000 

Jemnam  valne  of  parambas  bearing  no  assessment  500 

Approximate  value  of  buildings,  tanks,  etc.       ...  6,000 


Total     ...       16,500 


Court-fee  for  declaration  10 


The  defendants  objected  to  the  Court-fee  paid  and  to  the 
jurisdictional  valuation. 

The  Subordinate  Judge  held  that  the  plaint  ought  to  bear  an    • 
ad  valorem  stamp  under  section  7,  paragraph  lY,  clause  (c)  of  the 
Court  Fees  Act  and  that  the  value  of  the  suit  was  within  the 
jurisdiction  of  a  Munsif  s  Court  and  directed  the  return  of  the 
plaint. 

The  material  portion  of  his  judgment  was  as  follows  : — 

'^  Thus,  the  suit  is  to  vindicate  the  rights  of  the  plaintiff  as  a 
m^nber  of  his  Tarward  to  enjoy  the  entiite  Tarward  property 
jointly  with  the  other  members,  and  to  succeed  to  the  management 
when  the  plaintiff  should  happen  to  become  the  most  senior  male 
member  in  the  Tarward.  Aceotdingly,  it  is  a  suit  for  the  enforce- 
ment of  plaintiff's  right  as  a  member  of  a  Tarward  governed 
by  Marumakkatayam  Law.  It  is  a  suit  falling  under  section  7, 
[>aragraph  lY,  clause  (c)'of  the  Court  Fees  Act,  t.e.,  a  suit -for  a 
declaratory  decree  where  consequential  relief  is  prayed,  the  o(mse- 
qaential  relief  Ixing  the  right  to  share  in  the  joint  family  property. 
The  subject  matter  of  such  a  suit  should,  for  the  purposes  of  the 
Court  Fees  Act  and  Suits  Valuation  Act,  be  valued  at  the  amount 
at  which,  if  the  whole  of  the  Tarward  property  were,  by  the 
consent  of  all,  equally  divided  among  all  the  members  (including 
tho  plaintiff)   of  the  Tarward,  the    plaintifPa  share  would  be 
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•CaiKGACHAM  valued  with  leferenoe  to  the  yaluation  of  the  suit  under  Court 

SanSran    ^^^  ^^^  1870,  if  the  suit  were  one  brought  by  a  stranger  for 

Naie       the  recovery  of  the  whole  property,  moveable  and  immoveable, 

;ciiiNOACHAM  possessed  by  the  Tarward  (vide  rule  2  among  the  rules  framed 

Gopala      ^y  ^^^  High  Court  under  section  9  of  the  Suit  Valuation  Act, 

MlNON.       ]887)/' 

"  Now  the  entire  property  of  the  Tarward,  moveable  and 
immoveable,  has  been  valued  by  the  plaintiflE  at  Rs,  16,500, 
which  valuation  is  not  contended  to  be  otherwise  than  bond  fide. 
Accordingly,  it  shall  be  accepted.  The  Tarward  consists  of  13 
members  including  the  plaintiff,  and  so  plaintiff's  share  must  be 
valued  at  1/13  of  Es.  16,500  or  Es.  1,899-3-^.  The  pkintiff 
shall  pay  the  proper  Court-fee  on  this  .sum  within  a  week,  when 
the  plaint  will  be  returned  to  the  plaintiff  for  being  presented  in 
the  proper  Court.'* 

Plaintiff  appealed  to  the  High  Court. 
F.  Kriahnaswami  Ayyar  for  appellant. 
'  T.B.  Ramachandra  Ayyar  for  respondent. 
Judgment— SuBRAHMANiA  Ayyar,  J. — I  agree  with  Mr,  V. 
Erishnaswami    Ayyar's   contention  that  the    present  is    not   a 
case  falling  within  section  7,  paragraph  IV,  clause  (c)  of  the 
Court  Fees  Act,  viz.,  one  for  a  declaratory  decree  where  conse- 
quential relief  is  prayed,  but  is  one  for  a  mere  declaration  only, 
inasmuch  as  all  that  the  plaintiff  asks  is  for  a  declaration  that 
his  right  as  a  member  of  the  Tarward  is  unaffected  by  the  Karar 
of  the  15th  November  1900  entered  into  during  his  minority  by 
the  adult  members  of  the  family  including  the  Kamavan.     No 
^doubt  the  question  whether  section  7,  partigraph  IV,  clause  (c) 
applies  or  not  must  depend  on  the  substance  of  the  claim  and  not 
on  the  mere  words  which  a  plaintiff  may  choose  to  introduce  into 
his  plaint  with  reference  to  it.     In  the  present  case,  if,  in  point  of 
law,  it  was  incumbent  on  the  plaintiff  to  get  the  Karar  cancelled 
and  put  out  of  his  way  as  a  preliminary  to  his  questioning  the 
arrangements  thereby  made,  it  might  be  proper  to  hold  that  the 
plaint  is  virtually  one  fo inconsequential  relief  also ;  but  such  is 
not  the  plaintiff's  position.     Of  course  he  was  not  himself  a  party 
to  the  Karar.     Whether  it  is  binding  on  him  or  not  depends  on 
the  considerations  for,  and  the  circumstances  in,  which  the  actual 
S.  Bagfties  to  the  instrument  came  to  an  agreement  among  themselves 
dayofPe*^    matter.    In  other  words  the  case  is  one  in  which  the 
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effioac}^  of  the  transaction  has  to  be  decided  with  reference  to  Chingicham 
whether  it  was  within  the  power  of  the  Kamavan  and  others    s^nk"ban 
aoeording  to  the  personal  law  of  themselves  and  of  the  plaintiff  to        ^air 
affect  the  rights  of  the  latter  by  a  consent  and  action  taken  by  Cuinuacuam 
themselves    independently    of  him.     The  right    view   in  snch      g^'/ala 
instances  is  that  the  transaction  would  bind  members  who  are  not      Menon. 
acinally  consenting  parties,  if  the  considerations,  if  any,  which 
pass,  and  the  other  attendant  circumstances,  constitnted  it  a  valid 
exercise  of  the  power  of  the  Earnavan  and  others,  bnt  otherwise 
it  is  altogether  void.     Thongh  a  transaction  which  is  void  may 
nnd^  certain  circnmstances  be  cancelled  by  a  Court  at  the  instance 
of  a  person  not  party  to  it,  on  the  ground  that  it  would  throw  a 
eload  on  his  title,  it  is  of  course  not  true  that  such  a  person  must 
ge#  rid  of  the  transaction  by  having  it  actually  cancelled  in  order 
^to  rely  on  its  invalidity  as  against  him.     In  the  view  that  the 
present  suit  ip,  alike  in  form  and  in  substance^  but  a  suit  for  a 
mere  declaration,  it  follows  that  no  portion  of  rule  No.   2  of 
the  Eules  of  this.  Court  of  the  26th  February  1903,  relied  en  on 
behalf  of  the  respondent,  has  any  application  to  this  case.    -That 
role  must  be  confined  to  cases  of  the  precise  description  provided 
for  by  section  7,  paragraph  IT,  clause  (c)  with  reference  to  which 
it  is  framed,  viz.,  suits  to  obtain  a  declaratory  decree  or  order 
where  consequential  relief  is  prayed. 

The  order  of  the  Subordinate  Judge  returning  the  plaint  for 
preBentation  to  a  Court  of  competent  Jurisdiction  cannot  be 
sustained,  inasmuch  as,  he  has  jurisdiction  over  the  suit  having 
regard  to  the  value  of  the  property  likely  to  be  affected  by  the 
declaration  sought.  The  order  is,  therefore,  set  aside.  The  plaint 
will  be  restored  to  his  file,  and  proceeded  with  according  to  law* 
Costs  will  abide  and  follow  the  result. 

MooKB,  J. — I  concur. 
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.APPELLATE  CIVIL. 

Before  Mr,  Justice  Benson  and  Mr.  Juniice  WaUts. 

1906.  KESAVALOO  NAIDU  (Pbtitionbr),  Appellant, 

Aagatt 
22, 28.  *'• 


MUBUQAPPA  MUDALI  and  anothbr  (Coumtbr-phtitionbrs), 
Bbspondbnts.* 

Indian  C<mpa/nie9  Act  VI  of  1882,  m.  169,  177,186,  189, 191— Order  refusing 
superviaion  order  v/nder  section  191  appealable  tmder  section  169 — Liquidator 
— DvMes  of — Where  liquidators  appointed  under  section  186,  mi^have,  super- 
vision order  must  he  made  by  Court  on  the  motion  of  creditors, 

The  right  of  appeal  oonf erred  by  teotion  169  of  the  Indian  Oompanies  Aot 
extends  to  all  orders  or  decisions  made  or  giyvn.  in  the  matter  of  the  winding  up 
of  a  company  whether  the  winding  up  be  compulsory,  voluntary,  or  under 
supervision.  An  order  refusing  to  make  a  supervision  order  under  section  191  Is 
appealable  under  section  169. 

The  duties  imposed  upon  liquidators  by  section  177  of  the  Aot  cannot  be 
delegated  by  them  to  others.  Liquidators  appointed  by  the  Company  under 
section  177  can  be  removed  only  by  the  Court  under  section  186,  and  are  not 
subject  to  the  control  of  the  com])any  in  the  performance  of  their  duties. 

Where  the  liquidators  on  insufiBcient  grounds  refuse  to  deal  with  the  daioi 
of  a  creditor  on  its  leg^l  meritS)  the  Court  is  bound  to  grant  a  supervision  ordecp-* 
on  the  application  of  such  creditor. 

Petition  under  section  189  of  the  Indian  Companies  Act  to  have 
the  Wallajabad  Nidhi  wound  up  under  the  supervision  of  the 
Court. 

The  petitioner  was  a  creditor  of  the  Nidhi. 

The  lower  Court  dismissed  the  petition. 

Petitioner  preferred  this  appeal. 

The  Hon.  Mr,  P.  8,  Sivaswami  Ayyar  for  appellant. 

B.  Panchapagesa  Sastri  and  F.  Sankaranarayana  Saetri  iot 
respondents. 

Judgment. — This  is  an  appeal  from  an  order  of  the  Distrioi 
Judge  rejecting  a  petition  presented  under  section  189  of  the 
Indian  Companies  Act  by  a  creditor  of  a  oompanj,  now  in  yoluntary 
liquidation,  praying  that  the  winding  up  may  be  continued  under 
the  supervision  of  the  Court.  A  preliminary  objection  has  been 
I — ■ -^^___^_ 

*  Civil  Miscellaneous  Appeal  No.  174  of  1905,  presented  against  the  order 
of  M.B,By.  T.  M.  Swaminatha  Ajjar,  District  Judge  of  Chinglepnt,  dated 
ISth  September  1906,  in  Original  Petition  No.  110  of  1906. 
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takoQ  that,  under  section  169,  appeals  only  lie  from  orders  or   Kksamloo 
deoiflions  made  or  giyen  in  the  matter  of  the  winding  up  of  a      ^^^'^ 
oompany  by  the  Court,  and  that  an  order  refusinir  to  make  a  Muido^ppa 
•uperyision  order  under  section  191   is  not  an  order  made  in 
the  matter  of  the  winding  up  of  the  company  by  the  Court 
We  are,  however,  of  opinion  that  this  construction  of  the  section 
.is  erroneous,  and  that  an  appeal  is  given  from  any  order  or 
decision  made  by  the  Court  in  the  matter  of  the  winding  up 
of  a  company,  whether  the  winding  up  be  compulsory,  voluntary 
or  under  superrision.    The  language  of  the  first  part  of  section 
169  is  taken  from  section  124  of  the  Companies  Act,  1882^  sub- 
stituting the  words  "  by  the  Court "  for  "  by  any  Court  having 
junsdiotion  under  this  Act."    The  right  of  appeal  conferred  by 
section  124  clearly  extends  to  all  orders  or  decisions  in  the  matter 
of  the  winding  up  of  a  company^  and  the  substitution  of  the 
more  compendious  words  *'  by  the  Court  *'  was  not,  in  our  opinion, 
intended  to  out  down  the  right  of  appeal  to  cases  in  which  a 
company  is  being  wound  up  compulsorily  by  the  Court.     We 
may  further  observe  that  the  scope  of  the  other  sections  in  this 
part  of  the  Act  beginning  with  section  166  is  general,  and  that 
there  does  not  seem  to  be  any  reason  why  the  legislature  should 
have  desired  to  restrict  appeals  in  the  maimer  contended  for. 

Coming  now  to  the  merits,  it  is  necessary  to  recapitulate 
briefly  the  exceedingly  irregular  proceedings  in  the  voluntary 
winding  up  which  have  led  to  this  appeal.  The  present  petitioner 
was  one  of  the  two  liquidators  originally  appointed  in  1900  and 
acted  for  some  years  in  the  winding  up  with  his  colleague.  They 
then  quarrelled,  and,  eventually  in  1904,  referred  the  matter  in  dis* 
pute  between  them  to  two  arbitrators.  The  terms  of  the  reference 
are  disputed  and  it  is  unnecessary  to  determine  them.  The  arbi- 
trators then  took  on  themselves  to  make  final  arrangements  for  the 
winding  up  of  the  company  and  purported  to  remove  the  old 
liquidators  and  appoint  the  present  oount^r-petitionerB  as  liqui- 
dators, and  their  proceedings  are  said  to  have  been  approved,  first 
at  a  meeting  of  the  directors  in  June  1904,  and  then  by  a  general 
meeting  of  the  company  on  August  1st,  1904.  In  our  opinion  all 
these  prcKseedings  of  the  arbitrators,  the  directors  and  the  company 
were  ultra  vires  and  illegal.  The  original  liquidators  were 
appointed  by  the  company  as  required  by  section  177  (6)  for  the 
purpose  of  winding  up  the  affairs  of  the  company  and  distributing 
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Kksavaloo  its  assets,  and  were  bound  (section  177  (/"))  to  pay  the  debts  of  the 
^^^^      company  and  to  adjust  the  rights  of  the  contributors  among  them- 

MuttuoAPPA  selves.  1  hese  statutory  duties  they  could  not  delegate  to  arbitrators 
or  any  one  else.  Once  appointed  they  could  not  be  removed  by  the 
company,  but  only  by  the  Court  under  section  185  on  due  cause 
shown.  In  the  discharge  of  their  duties  they  were  not  subject  to 
the  control  of  the  company,  except  in  so  far  as  the  sanction  of  an 
extraordinary  resolution  of  the  company  is  required  in  the  case 
of  arrangements  with  the  creditors  or  debtors  of  the  company 
made  by  the  liquidators  imder  the  supervision  of  the  Court  in  a 
voluntary  winding  up  under  sections  201  and  202  as  to  which 
there  is  no  question  here.  Uhder  these  circumstances  the  proceed- 
ings of  the  arbitrators,  directors,  and  the  company,  were  ultra  vire% 
and  illegal,  and  the  Registrar  of  Joint  Stock  Companies  was  well 
warranted  in  refusing  to  recognize  their  proceedings  or  the  new 
liquidators  appointed  by  them.  The  new  liquidators  thereupon 
presented  a  petition  to  the  Court,  dated  the  19th  September  1904, 
praying  that  the  winding  up  might  be  completed  under  tho 
supervision  of  the  Court  and  that  they  might  be  appointed  or  con- 
firmed as  liquidators.  The  present  petitioner  presented  a  counter- 
petition,  dated  the  2nd  December  1904,  questioning  the  validity  of 
all  that  had  been  done  since  the  appointment  of  the  arbitrators  in- 
cluding the  appointment  of  the  new  liquidators,  and  the  Court  after 
convening  a  meeting  to  ascertain  the  wishes  of  the  share-holders  and 
creditors  refused  to  make  a  supervision  order,  but  confirmed  the 
new  liquidators.  The  petitioner  did  not  appeal  from  this  order, 
and  he  does  not  in  his  petition  question  the  validity  of  the  appoint- 
ment of  the  new.  liquidators.  We  therefore  think  that  it  must  be 
taken  to  have  been  properly  made  by  the  Court  ujider  section  185. 
Assuming,  however,  that  the  new  liquidators,  the  respondents  here, 
were  validly  appointed,  the  petitioner  contends  that  their  subse- 
quent action  has  been  prejudicial  to  his  rights  as  a  creditor  and  has 
been  such  as  call  for  the  passing  of  a  supervision  order.  On  their 
appointment  by  the  Court  the  new  liquidators  were  bound  to  take 
.up  the  winding  up  at  the  point  where  the  old  liquidators  had  left 
off  ignoring  all  that  the  arbitrators  had  done  ultra  vires.  It 
appears,  however,  from  the  counter-petition  filed  by  4he  new 
liquidators  in  the  present  case  that  they  entirely  misconceived 
their  duties,  and  instead  of  proceeding  to  deal  themselves  with  the 
questions  arising  in  the  winding  up  they  called  a  meeting  of  the 
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eompanj  to  consider  what  farther  steps   should  be  taken  in  the   Kihavaloo 

matter  of  the  winding  np.     The  general  meeting,  they  state,  was         ^^^^ 

dead  against  reopening  the  arrangements  made   by  the  directors  Mubugappa 

and  confirmed  by  a  general  meeting  of  the  company,  referring, 

apparently,  to  the  meetings  held  in  June  and  August  1904,  and 

they  are  therefore  unable  to  yield  to  the  selfish  request  of  the 

petitioner  that  his  case  should  be  reopened.    The  proceedings  of 

the  arbitrators,  directors  and  the  general  meeting  in  190i  were,  as 

already  pointed  out,  illegal  and  ultra  vires,  and  cannot  be  relied 

on  by  the  present  liquidators  as  a  reason  for  refusing  to  deal  with 

the  present  petitioner's  claim,  as  a  creditor,  on  its  legal  merits ; 

and  the  District  Judge  was  wrong  in  refusing  the  present  petition 

for  a  supervision  order  on  the  ground  that  the  proceedings  of  the 

arbitrators  had  t)een  approved  by  a  general  meeting,  as  the  general 

meeting  had  no  legal  oompetency  in  the  matter.     Without  expres* 

Bing  any  opinion  as  to  the  petitioner's  claim,  we  think  that  the 

refusal  of  the  liquidators  to  consider  it,  and  deal  with  it,  on  the 

merits,  coupled  with   the  great  irregularities  and  disregard  of 

statutory  provisions  which  have  characterized  this  voluntary  wind- 

^^g  ^P>  oaake  it  desirable  that  a  supervision  order  should  be  made ; 

and  we  reverse  the  order  of  the  lower  Court  and  direct  that  the 

winding  np  of  the  company  shall  be  continued  under  the  supervision 

of  the  Court.     "We  accordingly  allow  the  appeal  with  costs,  but, 

as  the  new  liquidators  in  the  action  which  they  took  were  guided 

by  the  wishes  of  the  company,  we  direct  that  the  appellant's  and 

respondents'  costs  in  both  Courts  be  paid   out  of  the  company's 

funds. 
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APPELLATE  CIVIL. 

Before  Mr.  Justice  Boddam  and  Mr,  Justice  WaUia. 

1906.  KUMARETTA  SERVAIGARAN  aii<u  CHINNASAMI 

Ancrast  16* 
— t SERVAIGARAN,  Minob,  by  SIVI  AMMAL  (Sbookd  DsraroAOT), 

Apfbllant, 

SABAPATHY  CHETTIAR  (Plaiittiff),  Rbspondikt.* 

Civil  Proc^ure  Code  Aei  XIV  of  1882,  #•  244  («)— O^ectton  to  vdUdity  of  cEecr«« 
cannot  he  raited  in  execution  proceedings. 

An  objection  bj  the  defendant  in  a  mortgage  snit  to  the  sale  of  propertie* 
directed  to  be  sold  by  tbe  decree  in  ifacb  suit,  on  the  gpronnd  that  sooh  property 
is  not  liable  for  the  decree  it  not  an  objection  relating  to  the  exeontion,  disohazg^ 
or  satisfaction  of  the  decree  within  the  meaning  of  section  244  (e)  of  tbe  Code 
of  Civil  Procedure  but  one  questioning  the  validity  of  the  decree  itself  And 
cannot  be  entertained  in  execution  proceedings. 

The  plaintiff-reepondent  obtained  a  deoree  in  Original  Suit  No. 
68  of  1897  on  a  mortgage  bond  exeouted  by  the  deoeased  father 
of  defendants  Nos.  1  and  2.  The  decree  directed  the  sale  of  the 
mortgaged  properties  in  default  of  payment.  The  decree  amount 
not  having  been  paid,  the  plaintiff  applied  for  an  order  absolute 
under  section  89  of  the  Transfer  ot  Property  Act.  The  second 
•defendant  objected  on  the  ground  that  the  properties  were  not 
liable  for  the  decree. 

The  lower  Court  passed  the  following  order : — 
'^  The  second  defendant  now  objects  to  the  execution  of  tiie 
decree  by  sale  of  property,  on  the  ground  that,  the  plaintiff's  mort- 
gage was  not  obtained  from  the  true  owner  of  the  property ;  that  after 
the  passing  of  the  decree  he  (second  defendant)  has  been  adopted  bj 
the  true  owner  and  that  in  that  capacity  he  has  the  right  to  objeet 
to  the  execution  of  the  decree.  What  the  second  defendant  really 
contends  is  that  the  mortgage  on  which  the  decree  has  been  passed 
is  not  binding  on  the  property,  and  no  decree  for  sale  of  ths 
property  could  be  passed.  This,  I  do  not  think,  is  a  question 
relating  to  the  execution,  discharge  or  satisfaction  of  the  decree, 

*  Civil  Miscellaneous  Appeal  No.  166  of  1905,  presented  against  the  order  of 
MJUBy.  y.  Kelu  Bradi,  Subordinate  Jadge  of  Tutio^rin,  in  Miscellaneous  Peiitian 
Ko.  1C6  of  1905*  in  Original  Suit  No.  68  of  1897  on  the  file  of  the  Subordinate 
Judge's  Court  of  Tinnevellj. 
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wliioh  d^ota  the  sale  of  property.     I  overrule  the  objection  and    kumabitta 
make  the  decree  absolute."  SEEy^oARA^ 

Afraiost  this  order  the  seoond  defendant  appealed.  Sabapatht 

T.  V.  aeshagvrt  Ayyar  for  appellant. 

JT.  SrmiwMsa  Ayyangar  for  respondent. 

JuDQMXNT. — ^The  appellant  was  a  party  defendant  in  a  suit 
in  whidi  a  mortgage  decree  was  passed  ordering  the  sale  of 
specified  mortgaged  property.  On  an  application  to  make  the 
decree  absolute,  and  for  an  order  for  the  sale  of  the  property,  the 
appellant  seeks  to  stop  the  sale  contending  that  the  decree 
which  has  been  passed  against  him  is  not  binding  on  the  property 
on  the  ground  tlutt,  since  the  decree,  he  has  been  adopted  into  the 
family  of  another  person  to  whom  the  property  belongs.  The 
Subordinate  Judge  overruled  his  objection  and  made  ihe  order 
asked  for.  We  think  he  was  clearly  right.  The  objection  taken 
by  the  appellant  is  that,  though  the  decree  to  which  he  is  a  party 
is  a  decree  for  sale  of  specified  immoveable  property,  he  is  entitled 
to  object)  in  exeontion,  to  the  sale  of  the  property.  In  other 
words  the  objection  is  an  objection  to  the  decree  itself  and  not  to 
the  execution,  discharge  or  satisfaction  of  the  decree.  Unless  the 
objection  relates  to  the  execution,  discharge  or  satisfaction  of  the 
decree  it  is  not  within  section  244  (e),  Civil  Procedure  Code,  and 
we  think  this  case  is  not  within  it.  This  is  the  view  adopted 
in  Sanwal  Das  v.  Biemillah  J5cjam(l),  Liladhar  v.  Chaturbhuj{2)y 
Akikuamma  Bibee  v.  Bcop  Lai  I>a«(3),  and  Khetrapal  Singh  Boy  v. 
Shyama  Prosad  J5arman(4).  In  the  case  cited  in  opposition 
Kuriyali  v.  Mayan{6)^  ;the  present  question  was  not  raised  or 
apparently  considered,  and  we  do  not  think  that  it  intends  to  lay 
down  iho  proposition  that  it  is  open  to  a  party  to  the  suit  to 
question  the  decree  in  execution. 

We,  therefore,  dismiss  the  ap|)eal  with  costs.   . 

(1)  IJ[i.E.,  19  All.,  480.  (2).  r.L.R..  21  All.,  277. 

(3)  I  Ji.K.,  26  Calo.,  183.  (4)  I.L.B.,  32  Gale,  265. 

(6)  I.L^  7  Mad,  256. 
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APPELLATE   CIVIL. 

Before  Sir  Arnold  White,  Chief  Justice,  and  Mr.  Justice  WalUs. 

^    1906.       SYED  HUSSAIN  SAIB  ROWTHEN  (Countbr-petitionbr— Thirb 
August  29.  T^  \     a 

„ Defbndant),  Appellant, 


RAJAGOPALA  MUDALIAR  (Petitioner- Plaintiff), 
Rhspondbnt.* 

LimiUition  Act  XV  of  1877,  sched.II,  art,  179 — Application  in  accordance  uith  law, 

A  decree  passed  in  a  redemption  suit  directed  "  that  the  plaintiff  do  recoyer 
possession  on  payment  of  Es.  8G5  "  : 

Heldy  that  the  payment  of  the  amount  was  a  condition  pi*cccdont  t6  the  making 
.of  on  order  for  the  delivery  of  the  property  but  not  to  the  making  of  an  ap- 
plication for  a  conditional  order,  and  that  an  application  for  execution  of   the 
decree  without  paying  the  amount  was  an  application  '  in  accordance  with  law 
within  the  meaning  of  article  170,  schedule  11  of  the  Limitation  Act. 

The  facts  necessary  for  this  report  arc  fully  set  oat  in  the 
judgment  of  the  lower  Appellate  Court  which  is  as  follows : — 

"I  think  that  this  appeal  must  be  allowed.  The  suit  was  for 
redemption  of  a  mortgage  and  the  decree  to  be  executed  (that  of 
the  Appellate  Court)  says  that  the  plaintiff  is  to  recover  possession 
of  the  property  '  on  payment  to  the  third  defendant  of  Es.  865«' 
The  time  within  which  payment  is  to  be  made  is  not  fixed  by  the 
decree.  The  District  Munsif  finds  that  the  decree  is  capable  of 
execution  and  I  have  no  doubt  that  this  finding  is  right.  But  he 
finds  that  the  decree-holder's  application  for  execution  made  on 
23rd  June  1904  is  barred,  because  two  previous  applications 
(made  within  the  period  of  limitation  prescribed  by  article  170 
of  the  second  schedule  to  the  Limitation  Act)  were  not  preceded 
or  accompanied  by  payment  of  the  mortgage  money,  and  this 
finding  is,  I  think,  wrong." 

''  The  decree  was  passed  on  Slst  December  1895.  The  first 
application  for  execution  was  made  on  3rd  December  1898  and 
was  dismissed  on  17th  December  1898  on  the  ground  that  the 
decree-holder  had  not  paid  Bs.   865  into  Court,    The  second 


*  Civil  MiscellanoonB  Second  Appeal  No.  S  of  1906,  presented  againBt  thft 
decree  of  G.  F.  T.  Power,  Esq.,  District  Judge  of  Coimbatore,  in  Appeal  Suit  Ko. 
1  of  1905,  presented  against  the  order  of  M.R Jly.  R.  Annasami  Ayyar,  DistHofc 
Munsif  of  Karur,  in  Execution  Petition  No.  437  of  1904-  (Original  Suit  No.  29  of 
1903). 
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application  was  made  on  29tb  November  1901  and  was  dismissed  sted 
on  7th  December  1901,  the  order  then  passed  being  '  Amount  ^g^^g*" 
not  deposited  as  directed  by  decree.  Petition  is  dismissed.'  Eowthkn 
The  decree  does  not  direct  that  Es.  865  shall  be  deposited  before  Bajagopala 
application  for  execution  is  made,  but  merely  directs  '  that  the  ^^'^^^'^■^ 
plaintiff  do  recover  possession  of  the  property  (except  item  5 
mentioned  below)  on  payment  by  him  to  third  defendant  of  Es. 
865/  The  District  Munsif  says  that  *  payment  is  under  the 
terms  of  the  decree,  a  condition  precedent  to  the  maintainability 
of  an  application  to  execute  the  decree/  and  refers  to  the 
decisions  of  the  Bombay  High  Court  in  Gan  Savant  Bal  Savant 
V.  Narayan  Dhond  Savant[\)  and  Maloji  v.  8agaji{2)  as  authority 
fbr  holding  that  the  plaintiff  was  bound  to  pay  Es.  865  into 
Court,  or  to  the  third  defendant,  within  three  years  from  the  date 
of  the  decree,  and  that  as  he  did  not  do  this,  he  cannot  execute  the 
decree  now.  This,  however,  is  a  mistake  as  was  explained  by  the 
same  High  Court  in  a  later  case  precisely  similar  to  the  present 
case  in  Narayan  Govmd  v.  Anandram  Kojtram{S),  In  that  case,  as 
in  this  C€i8e,  previous  applications  had  been  dismissed  because  the 
mortage  money  wa§  not  paid,  but  it  was  held  that  the  decree- 
holder  could  pay  the  money  and  execute  the  decree  more  than 
three  years  after  the  date  of  the  decree  provided  only  that  the 
previous  applications  were  made  to  the  proper  Court  within  the 
period  of  limitation  allowed  by  article  179.  The  previous 
applications  in  this  case  were  so  made.  The  order  of  the  District 
Munsif  is  set  aside,  and  he  will  replace  the  decree-holder's 
application  on  his  file  and  dispose  of  it  according  to  law." 

Against  this  order  the  third  defendant  appealed.' 

Mr.  IE.  B.  Osborne  for  appellant. 

T.  B,  Venhaiarama  Sastn  for  the  Hon.  Mr.  P.  8.  Sivaswami 
Ayyar  for  respondent. ' 

Judgment. — ^The  only  ground  upon  which  it  could  be  said 
ttiat  the  applications  of  1898  and  1901  were  not  applications  in 
aooordanoe  with  law  is  that  the  payment  of  the  mortgage  money 
either  into  Court  or  to  the  third  defendant  was  a  condition 
precedent  to  the  making  of  the  applications.  The  payment  of 
the  mortgage  money  is  no  doubt  a  condition  precedent  to  the 


(1)  I.L.B.,  7  Bom.,  467.  (2)  I.L.R.,  18  Bom.,  5G7. 

(3)  I,L.R.,  16  Bom.,  480. 
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Syed  making  of  an  order  for  the  delivery  of  the  property,  but  •it  is  not, 

Saib'^  in  our  view,  a  condition  precedent  to  the  making  of  an  application 

BowTHiN  for  a  conditional  order.     We  think    the  applications  were  in 

Rajagopala  accordance  with  law  and  we  agree  with  the    decision  of  the 

udaliae.  BQni][)ay  High  Court  in  Narayan  Govmd  v.  Anandram  Kojirafn[\). 

^  The  appeal  is  dismissed  with  costs. 


APPELLATE  CIVIL. 

Befcre  Mr.  Justice  Boddam  and  Mr,  Justice  Wallts. 

1906.         OHERUVATH  THALANGAL  BAPU^Pjititionbr  and  Dborbb-* 
August 
18,17.  hoidbr),  Afpeixant, 


NEBATH  THALANGAN  KANARAN  and  othbbs  (Oountbr- 

pbtiti0nbb8  nos.  1  and  3  to  6  and  jxjdoment-dbbtors ), 

Bbspondbnts.* 

Linhiiation  Act  XV  of  1877,  sdied,  II,  art  179  (6)— Da<«o/  "  U8u$  ofnoHcB'*  means 
date  of  QQiuaX  isevs  of  notice  and  not  date  of  order  directing  issue, 

»>  The  date  of  *^  issae  of  notice  "  from  which  time  is  to  run  under  olaase  5  of  article 
179  of  8bhe4ule  II  of  the  Limitation  Ac*-,  it  not  the  date  on  which  the  iBsue  of  the 
notice  is  oidered  by  the  Conrt  bat  the  date  of  the  aotnal  issue  of  the  notice. 
Oovmd  Y.  Dada,  (I.L Jt.,  28  Bom.,  416),  dissented  from.  * 

Thb  appeal  sCrose  out  of  proceedings  in  execution  of  the  decree  in 
Original  Suit  No.  317  of  1898.  The  decree  was  passed  on  the 
23rd  January  1899;  the  last  execution  petition  was  presented 
on  the  2nd  January  1902;  an  order  directing  notice  to  issue 
under  section  248  of  the  Code  of  Civil  Proaedure  was  passed  on 
the  3rd  January  1902  and  the  notice  was  drawn  up  and  signed 
on  the  7th  January  1902.  The  present  application  for  execu- 
tion was  presented  on  the^  7th  January  19Qj5  by  the  decree- 
holder  (appellant).  Both  the  lower  Courts  held  on  the  authority 
of  Oovmd  y.   Dada{2)y  that  time  began  to  run  from  the  3rd 


(1)  I.L.E.,  16  Bom.,  480.  (2)  I.L.B.,  28  Bom.,  416. 

*  Civil  Miscellaneous  Second  Appeal  No.  78  of  1906,  presented  agaiuBt  the 
order  of  L.  G.  Moore,  Esq.,  District  Judge  of  North  Malabar,  in  Appeal  Suit  No. 
182  of  1906,  presented  against  the  order  of  M.B.B7.  M.  B.  Kelappan,  District 
Munsif  of  Qnilandy,  in  Execution  Petition  No.  87  of  1906,  in  Original  Suit  No.  317 
of  1898. 
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January  1^2  and  that  the  applioation  was  barred  under,  article  chibutath 
179  (6)  of  schedule  II  of  the  Limitation  Act.  B^^pu 


The  decree-holder  appealed. 


V, 

Nebath 


r.  R.   Ramachandra   Ayyar  and   T.  R,  Kriahnaswami  Ayyar  Thalangan 
-  -11      X  Kanaban. 

for  appellant. 

K.  R,  Subrahmania  Sastri  for  respondents. 

JtTDOMENT. — ^XTnder  clause  5  of  article  179  of  the  Limitation  Act 

time  begins  to  run  from  the  date  of  issuing  a  notice  under  section 

248  of  the  Oode  of  Civil  Procedure,  but  there  has  been  a  difference 

of  opinion  in  the  other  High  Courts  as  to  what  should  be  considered 

the  date  of  issuing  notice,  and  the  point  does  not  appear  to  have 

as  yet  arisen  in  this  Court.     In  Hart  Ganesh  v.  TamunabaHl)  where 

the  Court,  had   ordered  notice  to  issue  but  no  notice  had  in 

iBAA  issued  because  batta  had  not  been  paid,  it  was  held  that  time 

did  not  begin  to  run  from  the  date  of  the  order  of  the  Court 

direoting  notice  to  issue  in  that  particular  case,  as  the  clause  only 

applies  '^  where  the  notice  next  hereinafter  mentioned  has  been 

issued^'  and  here  it   had  not  in  fact  been  issued.     The  Court 

however  proceeded  to  observe  that  it  might  be  that  where  the  notice 

had  been  issued  the  date  of  issue  would  be  the  date  on  which  the 

issue  was  ordered  by  the  Court,  as  had  been  ruled  in  a  case  reported 

in    the  Allahabad    Weekly  notes   {Udit  Narain  v.    Rampartab  * 

.  8ingh{2)).    If,  however,  the  order  directing  notice  to  issue  does 

no^  of  itself  constitute  an  issue  of,  notice  within  the  meaning  of 

"*  the  first  part  of  the  clause  we  do  not  see  how  it  can  properly  be 
taken  as  an  issuing  of  notice  within  the  meaning  of  the  second 
part  of  the  clause,  for  the  purpose  of  fixing  the  date  of  issuing  the 

*'  notice,  as  the  words  ^'  issue  of  notice  "  must  have  the  same  meaning 
assigned  to  them  in  both  parts  of  the  clause.  The  Bombay  High 
Oourt,  however,  without  questioning  the  ruling  in  Hart  Ganeah  v. 
YamanabaiiX)  ruled  obiter  in  Damodar  v.  8onajt{S)  and  expressly  in 
Gomnd  V.  Dada{^)  that  the  date  of  issuing  notice  in  the  second 
part  of  the  clause  is  the  date  of  the  order  directing  issue. 

On  the  other  hand,  the  Calcutta  High  Court  has  held  in 
Kddaresaur  Sen  Babor  v.  Mohin  Chandra  Chakravarti{5)  and  again 
in  the  present  year  in  Ratan  Chand  Aswal  v.  Deb  Nath  Bama{6)  that 
^e  begins  to  run  from  the  date  of  the  actual  issue  of  the  notice, 


(1)  I.LJt„  23  Bom.,  86.  (2)  (1881)  All.,  W.N.,  14^ 

(3)  IX.E.,  37  Bom.,  622.  (4)  I.L.B.,  28  Bom.,  416. 

(6)  6  Calc.  W.N.,  666.  (6)  10  Calo,  W.N.,  808. 
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Chebuvath  though,  in  the  latter  case,  Pargiter,  J.,  expressed  some  doubt  in 

Thalangal  defence  of  the  Bombay  rulings.     In  this  conflict  of  authority  we 

V.         are  on  the  whole  of  opinion  that  the  Calcutta  view  is  correct  and 

Thalanoan  should  be  followed.     If  the  Legislature  had  intended  that  time 

Kanaran.    gi^ould  run  from  the  date  of  the  order  directing  notice  to  issue 

instead  of  from  the  date  of  actual  issue  nothing  would  have  been 

easier  than  to  say  so ^  as  in  other  articles,  such  as,  in  articles  160-A, 

162  and  173.    It  is  said,  however,  that  the  order  directing  notice  is 

a  judicial  act  and  the  actual  issue  of  notice  is  a  ministerial  act. 

Even  so,  we  know  of  no  principle  of  construction,  and  have  not 

been  referred  to  any  which  would  authorise  us  to  treat  the  date  of 

the  order  directing  notice  as  the  date  of  issuing  the  notice,  whereas 

the  actual  issue  of  the  notice  does  not  usually  take  place  for 

some  days  after  the  order  directing  issue.    To  so  hold  would,  in 

our  opinion,  be  to  resort  to  a  legal  fiction,  and  this  we  are  not 

authorized  to  do.    In  the  present  case  the  notice  admittedly  was 

actually  issued  after  7th  January  and  the  present  petition  therefore 

is  not  barred. 

We  overrule  the  judgment  of  the  Courts  below  and  remand 
the  case  to  the  Munsif's  Court  for  dispoBal  according  to  law,  and 
allow  the  appeal  with  costs  throughout. 


APPELLATE  CIVIL. 

Before  Mr.  Justice  Boddam  and  Mr.  Justice  Wallis. 
1906.  •   PERIANAN  CHETTI  (Plaintiff-Pbtitionbr),  Appellant, 


V. 


NAQAPPA  MUDALIAR  (Dbfbndant-Countbr-pbtitionbr), 
Bbspondent* 

'  Court  Fees  Act  VII  of  1870,  t.  n-^Voea  not  contemplate  the  fixing  by  the  deeree 
of  a  time  for  payment  of  extra  Cowrt-feet — Where  Court  fixed  such  <»me,  paym^t 
ivithin  9uch  time  no  condition  precedent  to  execution. 

It  is  not  intended  by  the  first  part  of  section  11  of  the  Court  Fees  Act  that 
the  Court  should  fix  a  time  for  the  payment  of  the  extra  Court-fee  in  respect  of 

•  OiTil  Mifloellaneous  Second  Appeal  No.  94  of  1905,  presented  against  th^- 
decree  of  J.  Hewetson,  Esq.,  District  Judge  of  Madura,  in  Appeal  Suit  No.  1^ 
of  1906,  presented  against  the  order  of  M.R.Ky.  M.  C.  Parthasarathy  Ayyangar^ 
District  I^Iunsif  of  TirumaDgalam,  in  Eseontion  Petition  No.  472  of  1904  (Original^ 
Suit  No.  199  of  1902). 
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meme  pi^Bts  Bobseqnent  to  the  institation   of  the  suit  bat  that  ozeoution  in  Pi kianam 

respect  of  snch  profits  ■honld  be  stayed  till  sn^h  paymeDt  is  made.    Where  the  Chetti 

Court  by  its  decree  directs  the  pajmeut  of  such  Coart-fees  within  a  fixed  time,  •• 

snob  direction  is  no  part  of  the  decree  and  execntion^  of  the  decree  is  not  Hudauab. 
conditional  on  ^Ajment  within  the  time  so  fixed. 

This  appeal  arose  out  of  proceedings  in  execution  of  the  decree  in 
Original  Suit  No.  199  of  1902  on  the  file  of  the  District  Munsif  of 
Tinunangalam. 

The  material  portions  of  the  decree  were  as  follows  :  — 

"  This  Court  doth  order  and  decree  that  the  plaintiff  do  recover 
from  defendant  rent  at  Bs.  2-4-0  per  mensem  from  Plava,  Chithirai 
.  13th  April  1901)  up  to  date,  viz.,  Rs.  69-12-4  and  proportionate 
oosts  Es.  100-5-6,  and  this  Court  doth  further  order  and  decree 
that  plaintiff  do  pay  Court-fee  Es.  4-14-0  on  the  subsequent  rent 
awarded  to  him  after  plaint  within  9th  September  1904." 

The  plaintiff  did  net  pay  the  Court-fee  within  the  time  iixed 
and  applied  for  execution*  on  the  7th  December  1904.  Being 
met  by  the  objection  that  he  could  not  execute  i\\fi  decree  as  the 
additional  Court-fee  had  not  been  paid  within  the  time  fixed  by 
the  decree,  he  applied  for  an  extension  of  time  which  was  granted 
by  the  Munsif,  and  an  order  was  passed  granting  leave  to  execute 
the  decree. 

On  appeal  the  District  Judge  held  that  the  Munsif  Lad  no 
power  to  extend  the  time  and  dismissed  the  applicatioi;  for 
execution.  * 

Plaintiff  appealed  to  the  High  Court. 

K/Srinivasa  Ayyangar  for  8,  Srinivasa  Ayyangar  for  appellant. 

Mr.  J,  C.  Adam  for  respondent. 

Judgment. — This  is  an  appeal  from  an  order  of  the  District 
Judge  reversing  the  order  of  the  Munsif  allowing  an  application 
for  extension  of  time  to  pay  extra  fee  before  execution  as  directed 
in  a  decree,  and  allowing  execution. 

The  original  suit  was  for  possession  and  rent  of  premises  and 
stamp  for  the  value  of  rent  up  to  date  of  the  plaint  only  was 
paid.  In  the  course  of  the  proceedings  possession  of  the  premises 
was  given  to  the  plaintiff,  and  a  decree  was  passed  ultimately,  for 
the  rent  up  to  the  time  the  premises  were  delivered,  a  fixed  sum, 
and  ascertained  costs,  and  at  the  end  of  the  decree  the  words 
following  were  added  :  **  And  this  Court  doth  further  order 
and  decree  that  plaintiff  do  pay  Court-fee  Ks.  4-14-0  on  the 
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sabsequent  rent, awarded  to  him  after  plaint  within  9th  Sef)tember 
1904.'^  This  fee  the  plaintiff  did  not  pay  within  Ibe  time  named. 
•When  therefore  he  sought  exeoation  of  the  decree  it  was  objected 
that  he  had  not  paid  th^Goort-fee  as  ordered.  Thereupon  he 
applied  for  an  extension  of  time  to  pay  the  fee  and  in  the  Munsif  s 
Court  time  was  given  him  and  he  paid  the  fee.  On  appeal  the 
District  Judge  held  that  there  was  no  power  to  extend  the  time 
^nd  he  reversed  the  order  of  the  Munsif  and  dismissed  the 
pi  aintiif 's  application . 

The  real  question  is  whether  the  direction  regarding  payment 
of  the  Court-fee  set  forth  in  the  concluding  part  of  the  decree 
forms  any  part  of  the  decree  so  as  to  necessitate  the  amendment 
of  the  decree  before  the  time  limited  can  be  extended. 

We  are  of  opinion  that  the  words  in  question  do  not  form  any 
part,  of  the  decree  and  that  no  amendment  of  the  decree  is  neces- 
sary to  enable  the  Court  to  extend  the  time. 

Apparently,  it  was  assumed  that  the  latter  part  of  section  11  of 
the  Court  Fees  Act  applied  and  therefore  a  time  was  named  within 
which  the  extra  Court-fee  should  be  paid  ;  but  this  is  clearly  a 
mistake.  If  any  part  of  that  section  applies  it  is  the  first  part  of 
it,  and  the  intention  of  that  part  of  the  section  is  not  that  a.  time 
should  be  fixed  for  the  pa;f  ment  of  the  extra  Couvt^fee  but  that 
execution  should  be  stayed  until  the  extra  Court-fee,  payable,  is 
paid.  The  latter  part  of  the  decree  is,  in  our  opinion,  mere  sur- 
plusage, and  the  Court  had  power  to  permit  execution  of  the 
decree  on  payment  of  the  extra  fee  as  intended  by  section  1 1  of 
the  Court  Fees  Act.  Further,  the  clause  in  question  does  not  affect 
the  respondent,  and  the  decree  does  not  make  execution  of  it 
against  the  respondent  conditional  upon  the  payflaent  of  the 
extra  Court-fee  within  the  time  named,  by  the  plaintiff. 

We  therefore  allow  the  appeal,  set  aside  the  order  of  the 
District  Judge  and  restore  that  of  the  Munsif  with  costs  in  this 
and  in  the  lower  Appellate  Court. 


Digitized  byVjOOQlC 


VOL.  XXX]  MADBAS  SERIES.  36       - 

APPELLATE  C^yiL. 

Before  Mr.  Justice  Stibrahmanid  Ayyar. 

BOJA  SELLAPPA  REDDY  (Plaihtifp),  Petitionee,  *i906. 

July  S6. 
9'  AngQat  10. 

YRIDHACHALA.  REDDY  (Dbfendakt), 
Rbspokdbnt.* 

Cm^ract  Act  IX  of  1873,  «.  69 — Money  volu/ntarily  paid  Qannot  le  recovered  bach 

^        unless  the  party  for  whom  such  payment  is  made  is  hound  to  pay  it — Revenue 

Recovery  Act  H  of  1864,  «.  .35 — Applies  only  where  party  paying  is  isnant^ 

mortgagor i  or  incumhra^nc^ — Unregistered  owner  not  hound  to  pay  the  rfvenus. 

An  action  to  recover  money  paid  is  not  maintainable  under  section  69  of  the 
Indian  Contract  Act,  unless  the  person  from  whom  it  is  sought  to  be  reooyered 
was  boand  i%  paj  it. 

On  this  point  the  law  nnder  section  69  of  the  Indian  Contract  Act  is  the  same 
M  the  English  Law. 

Bonner  v.  Tottenham  wnd  Edmonton  Permanent  Investment  BuUdmg  Society 
(1899,  1  Q.B.,  161),  referred  to. 

The  revenue  due  on  land  owned  by  one  who  is  not  the  registered  hoider  is 
not  money  which  such  owner  is  bound  to  pay  undeV  the  Revenue  Recovery  Act, 
though  it  may  be  to  bin  interest  to  do  so,  and  the  registered  holder  voluntarily 
paying  such  revenue  cannot  recover  it  nnder  section  69  of  the  Contract  Act. 
Neither  oan  he  recover  it  under  section  35  of  the  Revenue  Recovery  Act  unless 
he  is  a  tenant,  mortgagor  or  incumbrancer  of  snob  land. 

Sirrr  by  the  plaintiff  to  recover  Es.  45  and  odd,  being  the  ajuount 
of  revenue  paid  by  him  in  respect  of  lands  of  which  he  waa  the 
registered  holder,  but  which  were  actually  owned  and  enjoyed 
by  the  defendant.  This  amount  was  paid,  voluntarily,  by  the 
plaintiff  during  the  pendency  of  a  suit  which  he  had  instituted  • 
againgt  the  defendant  for  the  recovery  of  the  lands  as  belonging 
to  him,  which  suit  was  subsequently  dismissed.  The  defendant 
had  paid  the  kist  both  before  and  subsequent  to  stfoh  suit.  The 
plaintiff  had  applied  to  the  Revenue  authorities  to  collect  the  kist 
from  himself,  and  not  from  the  defendant,  and  the  kist  was  paid, 
without  the  issue  of  any  coercive  process,  by  the  plaintiff  in 
accordance  with  orders  passed  on  his  own  application. 


•  Civil  Revision  Petition  Ko.  302  of  1905  presented  under  section  26  of  Act 
IX  of  1887,  praying  the  High  Court  to  revise  the  decree  of  M.R.Uy.  T.  Srinivas* 
A-yyangar.  District  Munsif  Of  Knlittalai,  in  SmaU  Cause  Suit  No.  1113  of  1904. 
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BojA  Further  facts  are  set  out  in  the  finding  of  the  lower'  Court, 

"rmm*    The  District  Munsif  dismissed  the  suit. 

V.  Plaintiff  preferred  this  Ciril  revision  petition. 

Reddt.  T.  V.  Muihukrishna  Ayyar  for  petitioner. 

r.  F.  Seahagiri  Ayyar  for  respondent. 
*  Obdbb. — "  The  District  Munsif  in  finding  tliat  the  payn^ent  was 
Yolnntiirily  does  so  not  upon  any  evidence  taken  in  the  case.  I 
direct  the  Munsif  to  receive  evidence  that  either  party  may  adduce, 
and  submit  findings  upon  the  said  question,  and  upon  any  other 
question  that  may  be  raised  before  him  at  the  enquiry.  The 
findings  should  be  submitted  within  one  month  from  this  date,  and 
the  parties  may  file  objections  to  the  said  findings  within  seven 
days  after  notice  of  the  return  of  the  same  has  been  posted  up  in 
this  Court." 

In  accordance  with  the.  above  order  the  District  Munsif  sub- 
mitted the  following 

Findings  : — "  In  obedience  to  the  order  of  the  High  Court 
directing  me  to  take  evidence  in  the  xase  and  submit  findings  on 
the  question  whether  the  payment  of  kist  by  plaintiflE  was  voluntary 
and  upon  any  other  questions  that  may  be  raised  at  the  enquiry, 
I  proceed  to  record  my  findings. 

*'  At  the  original  trial  plaintiff  was  examined  on  his  own  side, 
and  both  sides  dispensed  with  further  evidence.  Plaintiff  has  been 
recalled  and  examined  again.  Defendant  has  examined  himself. 
No  other  witnesses  have  been  examined  on  both  sides.  So,  on  the 
evidence  of  the  parties  alone  the  findings  have  to  be  recorded* 
Plaintiff  in  his  evidence  admits  that  the  defendant  was  in  posses* 
sion  of  the  land  and  there  was  a  suit  by  him  (plaintiff)  against  the 
defendant  regarding  the  land^  and  during  the  pendency  of  that 
suit  he  paid  the  kist.  He  further  admits  that  the  defendant  had 
paid  the  kist  for  the  land  in  the  year  prior  to  that  when  plaintiff 
paid  the  kist.  Defendant  swears  .that  for  20  years  prior  to  the 
'  plaintiff's  payment  in  question  he  had  paid  the  kist  for  the  land. 
It  is  also  in  the  plaintiff's  evidence  that  he  presented  a  petition 
to  the  Tahsildar  that  the  kist  of  the  plaint  land  should  be  received 
from  himi  and  not  from  one  Muthu  Beddi  (who  had  bought  a 
portion  of  the  land  from  defendant)  and  that  it  was  thereafter 
that  he  paid  the  kist  to  the  Village  Munsif.  Having  applied  to 
the  Tahsildar  for  an  order  directing  the  Village  Munsif  to  receive 
the  kist  from  hini  (plaintiff),  I  do  not  believe  that  the  plaintiff 

Digitized  by  LjOOQiC, 


VOL..iXX.]*  MADEAS  SERIES.  37 

woTild  Jiave  toW  the  Village  Munsif  to  demand  from  defendant  the       Boja 
payment  of  tist  as  he  was  in  possession  of  the  land.     As  suggested      reddy*^ 
by  the  defendant  in  his  evidence,  plaintiff  wanted,  I  believe,  to  •• 

pay  the  kist  himself  so  as  to  support  his  possession  or  enjoyment  Biddt. 
of  the  land,  when,  as  admitted  by  him  now,  he  was  not  in  posses- 
sion. When,  as  swc^m  to  by  defendant,  he  had  paid  the  kist  for 
20  years  previously,  there  was  no  necessity  or  reason  whatever  for 
the  plaintiff  to  pay  the  kist  in  fasli  1311  for  the  first  time,  much 
less  to  apply  to  the  Tahsildar  for  an  order  directing  the  Village 
Munsif  to  receive  the  kist  from  him.  Defendant  swears  that  he 
tendered  the  kist  moneys  to  the  Village  Munsif  for  the  faslies  in 
question,  but  that  he  refused  to  receive  them  as  he  had  received 
an  order  from  the  TaJuq  Office  that  he  should  receive  the  kist  from 
plaintiff  and  not  from  the  defendant  or  from  Muthu  Keddi.  The 
Village  Munsif  has  not  been  called  to  deny  the  defendant's 
statement  on  the  point.  Defendant  had  married  the  plaintiff's 
daughter,  but  she  died  4  years  ago  and  since  then  admittedly 
there  has  been  misunderstanding  between'the  parties ;  and  plaintiff 
filed- the  suit  O.S.  1183  of  1901  on  this  Court's  file  against 
defendant  for  recovery  of  this  very  land  but  lost  it,  his  claim  to 
the  land,  having,  been  disallowed.  It  was  only  during  the 
pendency  of  that  suit  (neither  before  nor  after)  that  plaintiff  paid 
the  kist  for  the  land,  with  a  view  probably  to  secure  evidence  of 
his  possession  and  enjoyment  of  the  land  in  dispute.  Otherwise 
the  payments  in  question  are  not  explicable.  As  admitted  by 
plaintiff  there  was  no  demand  issued  to  him  for  payment  of  kist 
and  no  processes^  coercive  or  otherwise,  had  been  taken  against 
him  therefor.  It  is  simply  idle  and  frivolous  on  the  part  of  the 
plainlifi  to  say  that  the  Village  Munsif  demanded  him  to  pay  the 
kist  saying  that  he  would  get  an  order  of  attachment  against  him 
from  the  Taluk  Office,  when,  in  fact,  prior  to  the  Village  Munsif 's 
alleged  demand  for  payment^  plaintiff  had  himself  courted  an  order 
from  the  Tahsildar  directing  the  Village  Munsif  to  receive  the  kist 
from  liim.  On  the  whole  I  have  no  hesitation  in  holding  that  the 
payment  by  plaintiff  of  the  kist  for  the  land  was  purely  voluntary 
and  find  the  point  accordingly."  • 

JupGHENT.— The  question  in  this  case  is  whether  the  plaintiff  is 
entitled  to  recoyer  from  the  defendant  Bs.  45  and  odd,  the  amount 
paid  by  him  on  account  of  the,  revenue  due  in  respect  of  certain 
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BoJA       Iwid  whicli  steoci  registered  in  his  name,  but  which  belonged  to 

rewT/^    the  defendant,  and  was  in  the  latter's  poBseasion  when  the  money 

V*         was  paid.     At  that  time  a  suit  which  the  plaintiff  had  brought 

^RIDHACHALA  x  wr 

BBPt»Y.     against  the  defendant  for  the  possession  of  the  property  was 
pending^  though  it  was  since  dismissed. 

The  District  Munsif  has  held* that  the  plaintiff  was  not 
entitled  to  a  decree,  and  I  think  correctly.  - 

Before  me  section  69  of  the  Indian  Contract  Act  was  relied 
on*  on  behalf  of  the  plaintiff  and  both  sides  directed  their 
arguments  wholly  to  the  question  whether  the  plaintiff  was, 
within  the  meaning  of  Uie  section,  ^*  interested  ^'  in  the  payment 
of  the  money,  and  the  point,  whether  the  money  was  what  the 
defendant  was  bound  to  pay,  was  not  discussed.  I  think  it 
unnecessary  to  deal  with  those  arguments,  as,  in  my  opinion,  the 
suit  &ils  on  the  ground  that  the  demand  for  the  revenue  was  one 
which  the  defendant  was  no(  bou7id  to  meet,  though  it  was  to  his 
interest  to  have  done  so.  Where  land  is  assessed  for  revenue  the 
owner  thereof  cannot  by  virtue  of  his  ownership  alone  be  held  as 
compellable  to  pay  the  revenue.  The  right  of  the  Government  to 
proceed  for  the  recovery  of  revenue  is  regulated  by  the  Brcvenue 
Recovery  Act.  The  property  of  the  land-holder,  i.e.,  the  regis- 
tered holder,  as  well  as  the  land .  on  which  the  arrear  is  due  may 
be  seized,  and  sold,  and  sudi  holder  may  also  be  arrested  and 
confined.  But  as  against  an  owner  of  land  who  is  not  the  registered 
holder,  the  same  remedies  are  not  available  and  neither  his 
property  other  than  the  land  in  regard  to  which  the  arrear  accrued 
nor  his  person  can  be  proceeded  against.  No  doubt  if  the  land 
liable  for  the  revenue  is  sold  in  due  course  of  legal  process  the 
unregistered  owner's  right  to  the  land  would  be  lost.  But  that 
shows  nothing  more  than  that  it  would  he  to  his  interest  to  pay 
up  the  arrear  of  revenue;  Consequently  such  arrears  cannot  be 
said  to  be  what  the  owner  is  bound  by  law  to  pay  ¥rithin  the 
meaning  of  section  69  of  the  Indian  Contract  Act.  Though  as 
pointed  out  in  Pollock  and  Mullahs  commentaries*  on  the  Act, 
pag^  !^9,the  law  as  laid  down  in  section  69  of  the  Act,  is,  in  some 
respects^  wider  than  the  English  law  on  the  subject,  yet  there  oan 
be  no  doubt  that  the  two  agree  so  far  as  the  element  under  con- 
sideration with  reference  to  an  action  for  money  paid  is  concerned. 
Bonner    v.     Tottenham     and    Edmonton     Permanent    Investment 
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BMilding  8ocieiy{\)^  where  the  matter  was  fuUy  couuidered  may        Hoja 
be  referred  to.      There  the  lessees  of  certain  premises  having    ^re^,*J7^ 
assigned  the  term,  the  assignee  mortgaged  the  premises  by  way  »• 

of*  a  sub^demise,    under    which,    on  default,  the    underlesseos      Keddx.    . 
(mortgagees)  were  empowered  to  enter  into  possession  or  receive 
the  rents.     In  the  event  of  their  doing  so  they  covenanted  to  pay 
the  rent  reserved  by  the  original  lease.     The  underlessees,  having 
entered  into  possession,  did  not  pay  the  rent  which  accrued  due 
under  the  lease  while  they  were  in  possession.    The  lessees,  having 
been  compelled  to  "pay  it,  sued  the  underlessees  to  recover  the 
amount  so  paid.     It  was  held  that  the  action  was  uot  maintainable. 
The  following  remarks  of  A.  L.  Smithy  L.J.,  are  in  point.    "  The 
ratio  decidendi  of  MonUe  v.  Garretti^)  is  this :   If  A  is  compelled  to 
pay  B  damages  which  C  is  also  compellable  to  pay  B,  then  A,. 
having  been  compelled  to  pay  B,  can  maintain  an  action  against  C 
for  money  so  paid,  for  the  circumstances  raise  an  implied  request 
bj  0  to  A  to  make  such  payment  in  his  ease.     In  other  words  A 
can  call  on  C  to  indemnify  him.     To  raise  this  implied  request 
both  A  and  C  must,  in  my  judgment,  be  compellable  to  pay  B  ;  . 
otherwise,  as  it  seems  to  me,  the  payment  by  A  to  B  so  far  as 
regards  C  is  a  voluntary  payment  which- raises  no.  implication  of  a 
request  by  C  to  A  to  pay.*'    (Page  167.)    Vaughan  Williams,  L.J., 
thus  distinguished  the  case  of  the  sub -lessee  from  that  of  an    *    ' 
assignee  :  '^  As  to  the  common  liability  of  the  lessee  and  the  under- 
lessee,  they  clearly  are  not  botfi  liable  to  be  sued  by  the  lessor  for 
rent.    The  lessee  alone  can  be  sued,  and  the  underlessee  is  only 
liable  to  the  lessor  in  the  sense  that  the  lessor  has  a  remedy  in 
rem  by  distress  on  goods  on  the  property  demised  and  by  the  |)ower 
of  re-ent^  for  non-payment  of  rent  or  breach  of  covenant.    It  is 
in  this  sense  only  that  the  underlessee  can  be  said  to  be  liable  to 
the  lessor  for  rent    ....     Is  this  a  common  liability  within 
the  reason  on  which  the  condition  is  based  P    I  think  it  is  not     .     . 
.     .    The  common  law  principle  requires  a  common  liability  to  be 
sued  for  that  which  the  plaintifE  had  to  pay,  and  au  interest  of  the 
defendant  in  the  payment  in  the  sense  that  he  gets  the  benefit  of 
the  payment,  either  entirely,  as  m  the  case  of  the  assignee  of  a 
lease,  or  pro  tanio^  as  in  the  case  of  a  surety  who  has  paid,  and  has  • 
his  tfotion  for  contribution  against  his  co-surety."     (Page  174.) 

(1)  (1S99)  1  Q.B.,  161,  (2)  L.B.,  6  Ex.,  182  and  7  Ex.,  101.    * 
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Bo  J  A  It  is  thus  clear  that  the  plaintiff's  claim,  as  sought  to+e  made 

iiEDDT      out  with  reference  to  section  69  of  the  Indian  Contract  Act  is 

„      ^'  unsustainable. 

Vbipbachala 

Keddt.  Nor,  in  the   circumstances  of  the  present  case,  is  the   plaibtiff 

entitled  to  rely  on  section  85  of  the  Revenue  Recovery  Act.  It 
is  not  shown  that  the  payment  was  made  by  the  plaintiff  to 
obtain  the  release  of  the  land  from  attachment,  made,  or  threatened. 
Even  if  it  were  so,  the  plaintiflE  was  not  a  tenant,  mortgagor  or 
incumbrancer  as  required  by  the  section. 

If  it  is  not  superfluous  to  say  so,  the  plaintiff  was  not  in  a 
position  to  have  availed  himself  of  even  the  special  remedy 
provided  by  section  501  of  the  Civil  Procedure  Code  under  which 
a  suitor  can  apply  to  the  Court  to  be  put  in  possession  of  land 
•  paying  revenue  to  Q-overnment,  which  is  the  subject  of  the  suit, 
when  the  party  in  possession  neglects  to  pay  the  revenue  and  the 
•  property  is  consequently  ordered  to  be  sold,  and  can  get  a  decree 
directing  the  repayment  of  the  amount  paid  by  him  towards  the 
revenue  or  get  it  charged  on  the  land.  For  the  land  in  litigatioa 
between  the  plaintiff  and  the  defendant  was  not  ordered  to  bo 
sold,  and  the  defendant  had  not  only  always  been  ready  and 
willing  tg  pay  but  did  also  tender  the  revenue  due  before  the 
.  plaintiff  made  the  payment,  and  that  tender  was  not  accepted  by 
the  village  officers  solely  because  the  plaintiff  taking  advantage  of 
his  name  being  on  the  register  objected  to  the  defendant  being 
allowed  to  pay,  and  insisted  on  the  money  being  received  from 
himself. 

In  every  view  therefore  the'  payment  by  the  plaintiff  was 
voluntary.    I  dismiss  the  petition  with  costs. 
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APPELLATE  CIVIL. 

Before  Sir  Arnold  White^  Chief  Jtuiice, 

SRI  RAJA  SIMHADRI  APPA  RAO  (Plauttiff),  Petitionbr,  3906. 

July  13. 

OHELASANE  BHADRAYYA  and  others  (Dbfbndakts), 
Rbspokdbkts.* 

JurUdiction,  atcard  of  costs  hy  Court  trying  suit  without — Such  award  not  a  nullity 
^ Civil  Procedure  Code^Act  XIV  of  1882,  *.  C46B. 

A  Court  of  First  Instance,  haTing  no  jorisdictioD,  tried  and  decided  a  suit 
paasing  a  decree  in  faTour  of  the  plaintiff  with  costs.  On  appeal  the  decree  was 
reyersed  on  the  merits  and  the  snit  was  dismissed  with  costs  of  both  Conrts. 
All  the  parties  and  both  the  Courts  had  proceeded  on  the  assamption  that  the 
lower  Conrt  had  jurisdiction : 

He^d,  ihat  the  award  of  costs  bj  the  Appellate  Goart  was  not  a  nnllitj  and 
each  amount  was  recoverable.  Section  646  of  the  Code,  of  Ciyil  Procedare  is 
an  enabling  section  and  does  not  cut  down  the  jurisdiction  of  the  appellate 
tribunal. 

Suit  to  recover  Es.  52-2-10  being  the  costs  payable  under  the 
decrees  in  Appeal  Suit  No.  520  of  1898  and  Second  Appeal 
No.  1113  of  1899  by  the  deceased  Chinna  Subbayya  to  the  plaintiflF. 
Defendants  Jfos.  1  to  3  were  the  sons  of  Chinna  Subbayya,  and 
the  fourth  defendant  was  the  niinor  son  of  the  second  defendant. — 
Chinna  Subbayya  instituted  a  suit  (Original  Suit  No.  17  of  1897) 
on  the  file  of  the  District  Munsif  of  Gudivada  against  the  plaintiff 
to  recover  Es.  200  and  odd  alleged  to  have  been  wrongfully 
collected  from  him  by  the  plaintiff.  The  suit  was  triable  by  the 
Subordinate  Court  of  Masulipatam  as  a  small  cause  suit,  but  the 
District  Munsif  of  Qudivada  tried  it  as  an  original  suit,  being  of 
opinion  that  the  suit  was  not  a  suit  cognizable  by  a  Small  Cause 
Court.  He  passed  a  decree  in  favour  of  the  plaintiff  in  that  suit. 
The  defendant  (the  present  plaintiff)  appealed  to  the.  District 
Court.  The  District  Judge  heard  the  appeal  on  the  merits  and 
reversing  the  decree  of  the  Munsif  dismissed  the  suit  with  costs 
incurred  in  both  Courts.  A  second  appeal  (Second  Appeal  No. 
1113  of  1899)  was  preferred  by  the  deceased  which  was  dismissed 


•  Ciril  Eeyision  Petition  No.  429  of  1905  presented  under  section  25  of 
Act  IX  of  1887,  praying  the  High  Court  to  revise  the  decree  of  M.B.Rj. 
K.  Lakshmana  Bao,  District  MuDsif  of  TenaU,  in  Small  Cause  Suit  No.  245  of  1906 
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Sbi  Ka j a     with  costs.     No  obj  eotion  to  the  j  urisciiotion  of  the  Mnnsif  yas  taken 

Appa^Rao    iji  *"^y  o^  ^®  Courts  by  the  parties.     Chinna  Subbajy a  haying 

V*         died,  the  present  plaintiff  sought  to  execute  his  decree  for  costs  in 

fiuADBAYYA.  all  thc  Gourts  against  the  defendants.  ^  Being  referred  to  a  regular 

suit  he  instituted  this  suit  to  recorer  the  amount. 

The  defendants  objected  inter  alia  that,  as  the  District  Munsif 
of  G-udivada  had  iio  jurisdiction  to  try  Original  Suit  No.  17  of 
1897,  all  proceedings  in  appeal  and  second  appeal  were  void  and 
the  orders  in  Appeal  Suit  No.  £20  of  1898  and  Second  Appeal 
No.  1113  of  1899  awarding  costs  to  the  plaintiff  were  mere 
nullities. 

The  District  Munsif  passed  a  decree  for  the  costs  of  Second 
Appeal  No.  1113  of  1899  alone  and  dismissed  the  rest  of  the 
plaintiff's  claim. 

Plaintiff  preferred  this  Civil  Revision  Petition  under  section 
25  of  Act  IX  of  1887. 

K.  N.  Ayya  for  petitioner. 

Dr.  8.  Swaminadluin  for  respondontn. 

J  UD6M£KT. — In  this  cc^se  Dr.  Swaminadhan  has  conceded— «nd 
quite  properly  conceded— thfiCt  if  the  plaintiff  would  have  had 
a  good  case  against  Chinna  Subbayya,  supposing  he  were  still 
alivCy  he  would,  in  the  events  which  have  happened^  be  entitled  to 
succeed  against  the  defendants  to  this  suit. 

The  short  point  I  have  to  decide  is,  whether,  having  regard  to 
section  16  of  the  Provincial  Small  Cause  Courts  Act,  1887,  tiie 
decree  of  the  District  Judge  in  Chinna  Subbayya's  suit  of  18$^7 
directing  Chinna  Subbayya  to  pay  the  costs  of  the  present  plaintiff 
is  to  be  regarded  as  a  nullity,  or  as  effective  for  the  purpose  of 
enabling  the  plaintiff  to  recover  the  amount  claimed  in  the  present 
suit.  The  suit  of  1897,  which  was  brought  as  an  ordinary  suit, 
was,  according  to  the  law  as  laid  down  in  the  case  of  Karuf>pa*um 
Atnbaiam  v.  Ramaeami  CheUi{l)y  a  suit  cognizable  by  a  Small 
Cause  Court.  •  in  the  suit  of  1897  all  parties  and  both  Courts 
proceeded  on  the  assumption  that  the  sui^  was  not  a  suit 
cognizable  by  a  Small  Cause  Court.  It  seems  to  me  that  if 
the  District  Judge  had  acted  on  the  view  of  the  law  taken  in 
Karuppanan  Ambabun  v.  Ramaeami  Chetii^l)^  and  had  dismissed 
the  suit  and  directed  the  plaintiff  to  pay  the  defendant's  dbsts, 


(1)  IJiJU,  SI  Had^  289. 
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be  woald  have  had  jurisdiction^  to  make  the  order.  I  do  not  ski  Eaja 
think  it  oao  be  said  that  he  had  no  jurisdiction  to  make  the  ^pp^^JJ^ 
order  as  to  costs  because  he  proceeded  on  the  assumption  that  the  ,  *• 
Court  of  First  Instance  had  jurisdiction  and  dealt  with  the  case  on  Bhadbatya. 
the  merits.  Section  646B  of  the  Code  of  Civil  Procedure  is  an 
enabling  section  and  does  not  cut  down  the  jurisdiction  of  the 
appellate  tribunal.  In  second  appeal  to  this  Court  in  the  suit  of 
J  897,  this  Court  was  asked  to  exercise  its  power  under  section  622 
and  to  hold  that  the  District  Judge  had  no  jurisdiction  to  make 
the  order  as  to  costs.  This  Court  declined  to  make  any  such 
order.  I  doubt  if  I  should  have  power  to  go  behind  this  order 
if  I  were  desirous  of  doing  so,  which  I  certainly  am  not.  The 
ease  of  Parameshwaran  Ifambudri  v.  Vishnu  Embrimdri{\)  is  an 
authority  for  the  proposition  that  in  circumstances  similar  to  those 
in  the  present  case  if  the  decree  of  the  District  Judge  had  been  in 
favour-  of  the  plaintiff  in  the  suit  of  1897,  this  Court  in  tiie 
exercise  of  its  discretion  would  decline  to  interfere  in  revision. 
In  the  case  referred  to,  this  Court,  held  that  the  decree  of  the 
District  Judge  must  be  treated  as  effective.  In  ^he  present  case 
I  think  the  deoree  of  the  District  Judge  should  be  so  treated. 
The  same  view  was  taken  in  the  case  of  Ham  Lai  v.  Kabul 
8mgh{2). 

I  think  the  plaintiff  is  entitled  to  a  deoree  for  the  amount 
claimed,  and  I  amend  the  Munsif  s  decree  by  inserting  the  amount 
olaimed  in  lieu  of  the  sum  given  under  the  Munsif's  decree  with 
interest  at  6  per  cent,  from  the  date  of  suit  and  costs  throughout . 

•    a^  I.LJi.,  27  Mad.,  479.  (2)  I.L.U.,  25  All.,  135. 
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APPELLATE  CRIMINAL. 

Before  Sir  Ai-nold  White,  Chief  Justice. 
1906.  MARI  VALAYAN  and  othbus  (Peisonbes),  Appbllants, 

Angant 

2,  3, 7.  V. 

EMPEROR  (Complainant),  Rbspondent.* 

Criminal  Procedure  Code^  Act  V  of  1898,  m.  207,  537— Kisdirecfion  to  Jury— Judge 
hound  to  etate  all  the  elements  0/  offence  and  deal  with  ffoidence,  differentiating 
evidence  ogainH  each  of  the  aeemed^Failure  to  do  so  not  a  mere  irregularity. 

Under  section  297  of  the  Code  of  Criminal  Procedare,  the  Jadge  must 
expUin  to  the  jory  all  the  esfential  elements  of  the  offence  with  which  the 
prisoner  is  charged.  An  omission  to  do  so  is  not  a  mere  irre^larity  within  the 
meaning  of  section  587. 

It  is  a  failure  io  comply  with  an  express  provision  of  the  law  and  will  Wtiate 
the  conyiotion. 

The  Jadge  should  also  point  out  to  the  jury  the  evidence  against  each  of  the 
accused  and  the  circumstances  which  distinguish  the  cases  of  some  of  thd 
accused  from  that  of  the  others. 

KttH^an  Das  r:  Emperor  (I.L.K.,  29  Calc,  379),  referred  to  and  followed. 

The  appellants  were  tried  by  the  Sessions  Judge  of  Coimbatore  for 
offences  under  section  395  of  the  Indian  Penal  Code  and  sentenced 
to  .various  terms  of  imprisonment.  The  trial  was  conducted  with 
the  aid  of  jurors  and  the  material  portions  of  the  Judge's  summing 
up  to  the  jury  were  as  follows  :— 

*'  The  accused  are  charged  with  dacoitj.  Baooitj  is  committed 
when  any  number  of  persons  not  less  than  five  conjointly  commit 
robbery. 

^  With  regard  to  the  evidence  against  particular  accused :  first, 
second  and  fourth  witnesses  speak  against  first  accused  ;  they  are 
all  members  of  the  family  and,  as  they  say,  they  had  good  oppor- 
tunities of  observing  him  because  he  seized  hold  of  the  first  witness 
and  took  away  the  fourth  witness'  necklace  ;  the  first,  second  and 
twelfth  witnessea  speak  with  reference  to  the  second* accused; 
'first;  second,  sixth  and  twelfth  witnesses  with  reference  to  the  third 
accused  ;  first,  second,  eighth,  tenth  and  eieventh  witnesses  with 
reference  to  the  fourth  accused  ;  firsts  second,  ninth,  tenth  and 


*  Criminal  Appeal   No.    200  of    190G,  presented  against  the  sentence   of 
O.  F.  Oldfield,  Esq.,  Sessions  Judge  of  Coimbatore  Division,  in  Case  No.  100 
Calendar  for  1005. 
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twelfth  witnesses  with  reference  to  the  fifth  aooased ;  first,  second,       Mabi 
mghih,  Xiinth^  tenth  and  eleventh  witnesses  with  reference  to  the       ^^J^ 
sixth  aocmsed;  fifth,  sixth,  seventh,  eighth^  tenth  and  eleventh    Empi»oi. 
witnesses  with  reference  to  the  seventh  accused  ;  sixth,  seventh, 
and  eighth  witnesses  with  reference  to  the  eighth  accused  ;  second, 
fifth,  sixth,  seventh  and  eleventh  witnesses  with  reference  to  the 
ninth  aoonsed.'' 

The  accused  appealed  to  the  High  Court  against  the  conviction 
and  sentence.     The  first  and  second  grounds  of  appeal  were — 

(i)  That  the  Sessions  Judge  omitted  to  eifplain  to  the  jury 
the  diflferenk  elements  constituting  the  ofEence  with  which  the 
appellants  were  charged. 

(ii)  That  the  learned  Judge  had  not  pointed  out  to  the  jury 
the  particular  act  or  part  which  each  accused  is  said  to  have  played 
in  the  alleged  dacoity. 

Mr.  A,  S.  ^ot^(fie^/ for  appellants. 

J.  L.  Bosarto  for  the  Acting  Public  Prosecutor  in  -  support  of 
the  conviction.         , 

Judgment. — This  is  an  appeal  by  nine  persons  who  were  con- 
vieted  by  a  jury  of  dacoity,  and  the  appeal  is  upon  the  ground 
that  the  jury  were  misdirected  by  the  learned  Judge. 

The  main  grounds  of  misdirection  upon  which  counsel  for  the 
appellants  relied  were  (I)  that  the  learned  Judge  failed  to  lay 
down  the  law  by  which  the  jury  were  to  be  guided  as  required  by 
section  297  of  the  Code  of  Orimina>  Proceduie,  and  (2)*that  the 
learned  Judge  misdirected  the  jury  in  thafhe  failed  to  call  their 
attention  to  the  nature  of  the  evidence  in  so  far  as  it  affected  each 
of  the  nine  accused  individually. 

As  regards  the  first  ground,  in  laying  down  the  law  all  that 
the  learned  Judge  said  .was:  ** The  accused  are  charged  with 
dacoity.  Dacoity  is  committed  when  any  number  of  persons,  not 
leas  than  five,  conjointly  commit  robbery.''  Now  this  is  a  correct 
exposition  of  the  law  so  far  as  it  goes,  but  it  is  clearly  defective  in 
that  the  learned  Judge  did  not  explain  to  the  jury  what  is  neces- 
sary to  constitute  the  offence  of  robbery  as  that  ofEence  is  defined  ' 
in  section  390  of  the  Indian  Penal  Code.  This  seems  to  me  to  be 
a  real,  and  not  merely  a  technical,  defect.  It  is  not  to  be  assumed 
that  every  juryman  knows  the  legal  distinction  between  theft  and 
robbery  and  the  defect  arising  from  the  omission  by  the  Judge  to 
explain  to  the  jxxtj  the  essei^tial  elements  pf  tfep  offence  of  robbery 
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Mari       is  not  cured  by  the  faot  that  eyidenoe  was  giren  in  diis  ease, 
w.         which,  if  believed  by  the  jury,  would  warrant  their  ocnviction  of 
Bm^ebob,    ^Yxe  accused  on  the  charge  of  dacoity.     It  is  conceivable  that  by 
reason  of  the  defect  in  the  summing  up,  the  jury  did  not  direofc 
their  minds  to  the  question  whether  the  evidence  established  that 
hurt,  or  wrongful  restraint,  or  fear  of  instant  hurt  or  insti^t 
wrongful  restraint,  had  been  caused  or  attempted  to  be  caused  by 
the  accused  or  any  of  them.     It  is  quite  possible  that  the  jury  were 
left  under  the  impression  that  if  they   were  satisfied  that  the 
accused  had  jointly  stolen  property  it  would  be  their  duty  to  con- 
vict the  accused  of  the  offence  with  which  they  had  been  charged. 
At  any  rate  it  seems  to   me  it  may  fairly  be  said  that  if  the 
direction  of  the  Judge  leaves  room  for  doubt  as  to  whether  the 
jury  had  presei^t  to  their  minds  an  essential  element  of  the  offenoe 
with  which  the  accused  are  charged,  the  jury  were  not  propedy 
directed.    I  entirely  agree  with  the  principle  which  was  applied 
by  the  Calcutta  High  Court  in  a  ciise  where  the  Judge  charged 
the  juiy  as  follows : — **  The  law  bearing  on  the  case  has  been 
placed  before  you  more  than  once  in  the  addresses  delivered  by 
the  .learned  pleaders  on  either  side.    I  need-not  go  into  detail  as 
to  the  law  therefor. "    The  Court  set  aside  the  conviction  (see 
Siangan  Pas  v.  Emperor{l)),    In  the  Calcutta  case  the  Judge  who 
tried  the  case  relied  upon  the  expositions  of  the  Isiw  which  had 
been  given  by  the  pleaders  on  both  sides.    In  the  present  case  tiie 
Judge  appears  to  have  relied  on  the  assumption  that  the  jury 
knew  what  constituted  the  offence  of  robbery.    I  may  also  refer 
to  the  observations  of  the  Calcutta  High  Court  in  Taju  Prartumik 
V.  Queen    Empre9e{2),   with  which  I  entirely  agree.    "In  our 
opinion  it  was  not  sufficient  for  the  Judge  merely  to  read  to  the 
jury  the  definition  of  dacoity,  and  to  leave  it  to  them  to  find  out 
whether  the  evidence  produced  for  the  prosecution  made  out  a 
case  under  section  395  against  the  accused.     It  was  the  duty  of 
the  Judge  to  call  the  attention  of  the  jury  to  the  different  elements 
constituting  the  offence,  and  to  deal  with  the  evidence  by  whicli 
it  was   proposed  to  .make  the  accused  liable  under  the  section. 
His  failure  to  do  so,  in  our  judgment,  amounts  to  misdirections.'^ 
The  omission  of  a  Judge  to  lay  down  the  law  by  which  the 
jury  are  to  be  guided  as  required  by  section  297,  Code  of  Criminal 

(I)  I.L.It.  29  Calc,  879.  (2)  I.L.R.,  25  Oalo.,:7ll. 
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FrooednA,  is  osaallj  described  as  misdireotion  and,  in  a  sense,  of       Uau 
ooorse  it  is  misdireotion.     But  it  is  something  more  than  misdireo-       ^^^^^^' 
tion.    It  is  a  failure  to  comply  with  an  expi^s  provision  of  the    b^piror 
law,  and  T  am  of  opinion  that  section  547  of  the  Code  of  Criminal 
Prooedure  is  not  applicable  in  such  a  ease. 

As  to  the  second  ground  of  alleged  misdireotion,  in  paragraph 
10  of  his  judgment  the  Judge  points  out  to  the  jury  that  certain 
witnesses  spoke  with  reference  to  the  several  accused  respectively. 
With  r^;ard  to  the  first  accused  he  mentions  the  nature  of 
the  evidence  of  the  witnesses  who  speak  against  him  and  gives  a  / 
good  reason  why  these  witnesses  should  be  believed.  As  regards 
the  other  accused  he  merely  refers  to  the  wjinesses  and  says 
nothing  about  their  evidenoe— ^' the  first,  second  and  twelfth 
witnesses  speak  vrith  reference  to  the  second  accused;  the  first, 
aeeond,  sixth  and  twelfth  witnesses  with  reference  to  the  third 
acoused/'  and  so  on.  Now  this  paragraph  of  the  summing  up  is 
supplementary  to  the  rest  of  the  charge  and  if  there  could  be 
found  in  the  earlier  part  of  the  charge  a  statement  of  the  evidence 
as  it  affected  the  several  accused  individually,  apart  from  what 
may  be  called  the  general  evidence  in  the  case,  it  could  not,  of 
course,  be  suggested  that  the  omission  in  paragraph  10  amounted 
to  misdireotion.  But  though  I  find  in  the  earlier  part  .of  the 
summing  up,  references,  to  the  evidence  as  it  affected  accused 
Noe.  1,  2, 8,  5  and  6  individually,  I  can  find  no'  reference  to  the 
particular  evidence  with  regard  to  the  other  accused,  or  except 
inferentially  in  paragraph  4,  to  the  fact  that  accused  Nos..  7,  8 
and  9  were  not  named  to  the  mohigar.  I  thiuk  the  Judge  should 
have  pointed  out  explicitly  to  the  jury  that  accused  Nos.  7,  8  and 

I    9  were  not  named  in  the  first  instance,  and  that,  as  regards  them, 

t    the  case  stood  on  a  somewhat  different  footing  from  the  case  against 

'     the  other  accused.  ' 

There  were  other  suggested  grounds  of  misdireotion  but  I  do 
not  think  it  necessary  to  discuss  them  as  it  seems  to  me  they  were 

;     of  a  trivial  nature. 

L  If  the  only  substantial  ground  of  suggested  misdirection  were 

that  in  connection  with  paragraph  10,  it  might  well  be  that  it 
would  not  be  necessary  for  this  Court  to  interfere.  But  if  I  came 
to  the  conclusion — and  I  can  come  to  no  other  ponolusion — that 

I      the  Judge  did  not  lay  down  the  law  to  the  jury,  it  seems  to  me  I 

I      bave  no  alternative  bt^t  to*set  aside  the  convictions.    I,  of  course, 
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do  not  overlook  the  provisions  of  section  537  of  the  Oode  of 
Criminal  Procedure,  but  for  the  reasons  which  I  have  stated  I  am 
constrained  to  hold  that  the  convictions  are  bad.  I  accordingly 
set  aside  the  convictions  and  direct  that  the  accused  be  retried. 


APPELLATE  CRIMINAL. 


1906. 
August  1. 


Before  Mr.  Justice  Subrahmania  Ayyar  and  Mr.  JiMtice  Benson, 
PARAMA8IVA  PILLAI  (Aoousbd)^  Petitioner, 

V. 

EMPEROR,  Rbspondent.* 

Criminal  Procedure  Code,  lec/ioi  106 — SenUncey  enhancefneni  on  appeai-^Main' 
tainivg  a  sentence  in  its  entirety  though  acquitting  on  aome  of  geveral  chargeeia 
enhancement  ^Appellate  Court  cannot  make  an  ordeY  for  eecurit^j  when  original 
contiction  not  by  one  of  the  Courft  specijiedjn  eection  108. 

Where  the  Magistrate  oonvicted  the  accused  of  two  distinct  offences  and 
passed  only  a'single  sentence  for  both  and  the  Appellate  Court  acquitting  the 
accused  of  one  of  the  offences  maintained  the  sentence  in  its  entirety  : 

Held,  that  this  amounted  to  an  enhancement  of  the  sentence  passed  for  the 
offence,  the  conviction  for  which  alone  was  maintained. 

An  order  for  security  under  section  lOG  of  the  Code  of  Criminal  Procedure 
cannot  be  made  by  tae  Appellate  Court  ufiless  the  conviction  appealed  against  was 
by  a  Court  of  the  description  specified  in  the  first  paragraph  of  the  section. 

The  petitioner  was  convicted  bj  the  Second-class  Magistrate  of 
M&yavaram  of  offences  nnder  sections  147^  323  and  379  of  the 
Indian  Penal  Code  and  sentenced  to  undergo  two  months'  rigorons 
imprisonment  and  to  pay  a  fine  of  Bs.  50. 

On  appeal,  the  Sub-divisional  Magistrate  of  Kumbak6nam 
altered  the  conviction  to  one  under  sections  147  and  323  of  the 
Indian  Penal  Code  without,  however,  reducing  the  sentence  and 
directed  the  petitioner  to  execute  bonds  to  keep  the  peace  for  six 
months  under  section  106  of  the  Code  of  Criminal  Procedure. 


*  Criminal  Royision  Case  No.  86  of  1906,  presented  under  sections  435  and 
439  of  the  Code  of  Criminal  Procedure,  praying  the  High  Court  to  revise  the 
judgment  of  A.  R.  Bauerji,  Esq.,  First-class  Sub-divisional  Magistrate  of  Knmbt- 
k6nam,  in  Criminal  Appeal  No.  4  of  1906,  preferred  against  the  judgment  of 
M.  A.  Abdnr  Rahim  Sahib,  Stationary  Second-class  Magistrate  of  Miyavaramin 
Cslendar  Case  No.  421  of  1906  {vide  Crininal  Revision  Cases  Nos.  87  to  90  of 
1906). 
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Petitioner  preferred  this  Criminal  Beyision  Petition.  Pakamasita 

P.   R,   Sundara   Ayyar    and  K.   8.    Bamaswami  Sastriiot        '^^^' 
petitioners.  '  Bmpiroi. 

J.  Z.  Rokorio  for  the  PnUic  Proseontor  in  snpport  of  the 
oonviotion. 

Ordib. — We  are  unable  to  agree  with  the  contention  of  the 
petitioner's  vakil  that  the  facts  found  by  the  Appellate  Magistrate 
do  not  warrant  a  conviotion  under  section  147,  Indian  Penal  Code. 

The  other  questions  raised  are  concluded  by  authority. 

The  Second-class  Magistrate  convicted  the  accused  under 
sections  1 47  and  3i79,  Indian  Penal  Code,  but  passed  only  a  single 
sentence  for  both  the  offences.  The  Appellate  Court  acquitted  the 
aocused  of  the  offence  under  section  379,  but  maintained  the  sentence 
in  its  entirety.  It  has  been  held  by  this  Court  in  Ramanjam 
PiVai  V.  Emperor{i)  (Weir,  Vol.  EL,  p.  487- A,  fourth  edition), 
that  this  amounts  to  an  enhancement  of  the  sentence  passed  for 
the  offence,  the  conviction  for  which  alone  is  maintained.  The 
same  view  has  been  taken  in  Bombay  {Queen^Hmpresa  v.  Hanma{2)), 
and  Calcutta  {Bamzan  Kunfra  v.  Bamkhelawan  Chowhe{Z)).  In 
aaoh  cases  some  reduction  of  sentence  by  the  Appellate  Court 
mnst  be  made,  unless  the  Court  thinks  that  the  sentence  ought  not 
to  be  reduced,  in  which  case  it  should  refer  the  matter  to  the  High 
Court  for  enhancement  of  the  sentence. 

As  regards  the  order  for  security  it  has  been  held  in  the 
coses  in  Muthia  Chetty  v.  Em'peror{A)  and  Mahmudi  Sheikh  v. 
AJi  8heikK[b)  that  the  Appellate  Court  cannot  make  an  order  under 
aeotion  106  of  the  Code  of  Criminal  Procedure  unless  the  conviction 
~  on  which  the  order  is  based  was  by  a  Court  of  the  description  specified 
in  the  first  paragraph  of  the  section.  In  the  present  ease  the 
ocmviction,  having  been  by  a  Second-class  Magistrate,  was  not  by 
•nch  a  Court,  and  the  order  to  give  security  was  therefore  illegal. 
Hie  accused  have  undergone  five  weeks'  rigorous  imprisonment. 
HsTing  regard  to  the  fact  that  the  accused  have  been  acquitted  by 
liie  Appellate  Court  on  the  charge  of  theft  we  reduce  the  sentence 
of  rigorous  imprisonment  to  that  already  undergone  by  them. 
We  also  set  aside  the  order  for  security.  We  do  not  interfere  with 
the  fine  imposed  on  the  first  accused. 

(1)  CrL  B.O.  Ko.  141  of  1006  (imreported).    (2)  I.L.B.,  82  Bom.,  760. 
(S)  I.LJIL,  24  Calo.,  816.  (4)  I.L.B.,  20  Mad..  190. 

(^  I  Ji  Jt.,  21  Caio.,  622, 
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PRIVY  COUNOIL. 

P.O.*  JONALAOADDA  YENKAliMA  ahd  oihbm  (DsraireAiiTs 

N0T7.  ''°'-  ^  "^  *)• 


DMember  18. 


JONALAGADDA  SUBRAMANIAM  ani>  othbbs  (Plaintivts 
AKD  Dbvemdakt  No.  3). 

[On  appeal  from  the  High  Court  of  Judicature 
at  Madras.] 

Hindm  Law — Adoption-^ Adoption  with  consent  of  sapindas^^Atasnt  givsn  on  the 
strength  0/  representation  by  widow  that  ghe  had  her  huehnnd'a  authority  to 
adopt — Snch  authority  fo%bnd  on  evidence  not  to  have  been  proved — OnUeeion  to 
aek  consent  of  one  of  two  of  h%uhand*8  nearest  Idnsmsn^  efeet  of 

The  first  appellant  was  the  widow  of  a  deceased  Brahman  who  was  separate 
in  estate  from  his  kinsmen  two  of  whom  were  the  respondents  who  wer^ 
hrothers  of  the  deceased,  and  also  divided  between  themselTes.  The  widow, 
representing  that  she  had  the  oral  authority  of  her  husband  to  adopt*  a  son, 
obtained  the  assent  of  the  second  respondent,  the  older  of  the  two  brothers,  who 
executed  a  dee  purporting  to  ratify  the  husband's  authority,  and  this  was 
si^ed  also  by  some  remoter  kinsmen  of  the  husband )  and  the  widow  there- 
upon purported  to  adopt  the  second  appellant  as  a  son  to  her  husband.  Tbs 
first  respondent  was  not  asked  for  his  consent,  the  widow,  alleging,  as  her  reason 
for  omitting  to  ask  him,  that  she  knew  from  his  attitude  towards  the  proposed 
adoption  that  he  would  refuse.  In  a  suit  brought  by  the  first  respondent  to 
have  the  adoption  declared  void  both  the  lower  Oonrts  found  that  there  was  not 
suffioient  eyidenoe  to  prove  that  the  widow  had  any  authority  from  her  hnsband : 

iffld,  by  the  Judicial  Committee  (upholding  the  judgment  of  the  High  Court) 
that  the  adoption  was  not  made  with  the  independent  approval  of  the  natural ' 
advisers  of  the  widow,  the  assent  of  the  kinsmen  who  were  asked  having  been 
given  not  in  the  exercise  of  an  independent  judgment  on  the  expediency  of  the 
proposed  adoption,  but  as  a  ratification  of  the  husband's  authority  which  did  not 
exist ;  and  the  appellants  could  not  now  set  up  such  ratification  as  an  independent 
ground  of  defence. 

Nor  had  the  widow  justified  her  omission  to  ask  for  the  authority  of  the  fint 
respondent,  one  of  the  nearest  kinsmen  of  her  husband,  and  holding  an  import* 
ant  position  in  the  family.  To  consult  him  was  essentia]  to  her  obtaining  tha 
mind  of  the  kinsmen  on  the  adoption,  and  her  reason  for  not  consulting  him 
was  one  which  she  was  not  entitled  to  give.  Her  case  therefore  failed  in  the 
quality  of  the  consents  actually  obtained,  and  ihe  adoption  was  not  valid. 


*  Fresent  :  Lord  Davbt,  Lord   Bobbbtson,    Sir  Akdbbw  Scoblb,  and  Sir 
Abthub  Wilson, 
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Appeal  from  a  judgment  and  deoree  (Febmarj  18th,  1908)  of  the  Vekkauua 
High  CouH^at  Madras  which  reversed  a  deoree  (April  25th,  1901)      bubiu. 
of  the  District  Court  of  Eistna.  mamiajc. 

The  suit  out  of  which  this  appeal  arose  was  brought  by  the 
first  respondent  against  the  appellants  and  the  second  respondent, 
for  a  declaration  that  the  adoption  of  the  second  appellant  by  the 
first  appellant  was  invalid. 

The  District  Coart  dismissed  the  suit  with  costs.  On  appeal 
&e  High  Court  (Benson  and  Bhashyam  Ayyangar,  JJ.)  made 
the  declaration  sought  for  in  the  plaint,  on  the  ground  that  the 
adoption  had  not  been  duly  authorized.  The  facts  of  the  case  and 
tiie  judgment  appealed  from  are  given  in  the  report  of  the  case 
in  the  High  Court  {Subrahmant/an  v.  Venkamma{l)). 

On  this  appeal  which  was  heard  ex  parte, 

Kenworihy  Brown  for  the  appellants  contended  the  adoption 
had  been  duly  authorized  and  was  a  valid  adoptioo.  A  widow, 
thoagh  she  has  not  her  husband's  authority  to  adopt,  may  make  a 
valid  adoption  with  the  assent  of  her  kinsmen.  This  was  laid 
down  in  the  Ramnad  case — The  Collector  of  Madura  v.  ilutu 
Bamalinga  8athupathy{2},  and  followed  in  Sri  Virada  Pratapa 
Raghuoada  Deo  v.  Sri  Brozo  Kiahoro  Patta  Deo{3).  This  law  was 
in  force  in  the  district  from  which  the  present  law  came ;  see 
pages  432, 433  of  12  Moore's  I.  A .  The  text  on  which  it  was  based 
was  in  the  Dattaka  Mimansa  ....  Reference  was  made 
to  the  report  of  the  Ramnad  case  when  decided  in  the  High  Court. 
2%6  Collector  of  Madura  v.  Mutta  Vifiya  Baghunada  Setupati(i). 
It  was  contended  that  the  consent  of  the  kinsmen  obt;iined 
was  sufficient ;  it  was  unnecessary  to  obtain  the  assent  of  all  of 
them ;  and  the  B:gh  Court  was  in  error  in  holding  that  the 
appellant  was  bound  to  obtain  the  assent  of  the  first  respondent, 
and  in  not  giving  due  weight  to  the  assent  of  the  remoter  kinsmen. 
Exhibit  III,  the  written  consent  obtained  by  the  appellant,  should 
be  regarded  as  an  independent  assent,  irrespective  of  whether  she 
had  or  had  not  obtained  the  authority  of  her  husband  to  adopt ; 
and  not  as  one  given  beaaose  she  alleged  that  she  had  her  husband's 
authority  as  a  ratification    of  that   authority.     Reference    was 


(1)  I.L.B.,  26  Mad.,  627.       (2)  13  M.I.A.,  897  at  pp.  442-4M. 
(8)  L Jl.t  8  I.A.,  164  at  pp.  192, 193 ;  X.L3.,  1  Mad.,  69  (82,  88). 
(4)  2  M.H.C.B.,  206  at  p.  221. 
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made  to  Oaneaa  Batnamaiyar  y.  Gopala  JZetffkxmafyar (1) ;  aod 
Venkaialdkimamfna  v.  Narasayya{2).  Tlie  second  respdadent  waa 
the  natural  protector  of  the  widow,  and  in  the  absence  of  her 
husband,  was  the  person  to  whom  she  ought  to  go  for  assent  to  the 
adoption :  his  assent  was  therefore,  it  was  submitted,  sufficient. 

On  the  18th  December  1906  the  judgment  of  their  Lordshipa 
was  delivered  by 

Lord  BoBSATSON. — The  question  in  this  appeal  is  of  the 
validitj  of  the  adoption  of  the  second  appellant  by  the  firsl 
appellant.  That  a  form  of  adoption  was  gone  through  may  be 
assumed ;  but  the  first  respondent  has  obtained  the  decree  appealed 
against,  which  declares  the  nullity  of  that  adoption,  pn  the  ground 
that  the  first  appellant,  who  is  the  widow,  had  not  the  requisite 
consent  of  her  deceased  husband  or  of  his  kinsmen. 

The  suit  was  brought  in  the  District  Court  of  Eastna ;  and,  in 
that  Court  was  dismissed  with  costs.  This  decree  was  reyersed 
with  costs  by  the  High  Court  of  Madras  on  I8th  February  1903« 

The  deceased  Bamayya  was  a  Brahman  and  was  separate  ia 
estate  from  his  kinsmen.  He  died  without  issue  in  1881 ;  and 
his  widow,  the  first  appellant,  succeeded  to  his  property.  Tha 
respondents,  who  are  cousins  of  the  deceased,  are  the  nearest 
reversionary  heirs  to  the  estate.  They  are  divided  brothers^ 
the  second  respondent  being  the  elder,  and  they  are  the  nearest 
kinsmen  of  the  deceased.  The  second  respondent,  before  tha 
alleged  adoption,  executed  a  deed  purporting  to  authorise  it,  and^ 
certain  remoter  kinsmen  also  signed  this  deed.  The  first  respond* 
ent  was  not  asked  for  his  consent  and  never  gave  it.  The  alleged 
adoption  took  place  on  20th  April  1900. 

One  of  the  most  important  facts  in  the  case  is  that  the  fini/ 
appellant,  the  widow,  at  the  time  of  the  adoption  and  in  hec 
defence  to  this  action,  asserted  that  her  husband  had  before  hk 
death  given  her,  orally,  permission  to  take  a  boy  in  adoption* 
Both  Courtj  have  held  that  this  has  not  been  established  ia 
evidence.  It  is  only  as  a  second  and  corroborative  authority, 
that  the  first  appellant  obtained  the  deed  of  consent  which  baa 
been  mentioned.  This  failure  of  the  appellants  to  prove  tiia 
husband's  authority  enters  deeply  into  the  question  about  the 
kinsmen's    consent,   for   it  cannot    be  disputed    that  the  first 


(1)  L  Jl.,  7 1.A.,  178  s  IX  Jt.,  2  Mad.,  270.        (2)  LU^  8  Mad.,  M6  at  p.  548. 
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i^pellant,  in  obtaining  such  oonsents  as  she   did,   represented   Yinkamma 
boraelf  to  have  received  her  husband's  authority.    Accordingly      suaiu- 
the  respondents  rely  not  merely  on  the  absence  of  the  consent  of     ^^^wiam. 
one   of  the  two  nearest  kinsmen,  but  on  the  consents  actually 
obtained  having  been  given,  not  in  the  exercise  of  an  independent 
judgment  on  the  expediency  of  the  proposed  adoption,  bat  rather 
as  the  ratification,  of  what  must  now  be  taken  to  be  the  non- 
ffiristeat  authority   of  the  deceased  husband.    This  is  the  view 
taken  in  the  judgment  appealed  against,  and  in  their  Lordships' 
opinion  it  is  sound. 

It  is  unnecessary  to  re-state  the  law  as  to  the  persons  whose 
anthoidty  is  required  for  adoplioo,  for  the  appellants'  case  fails 
in  the  quality  of  the  consents  actually  obtained.  But,  in  their 
Lordships'  judgment,  the  appellants  have  failed  to  justify  the 
widow  in  omitting  to  ask  for  the  authority  of  a  person  holding  so 
important  a  position  in  the  family  as  did  the  first  respondent. 
She  defends  herself  by  saying  that  she  knew  he  would  refuse ; 
bat  she  is  not  entitled  to  say  so,  and  to  consult  him  was  essential 
to  her  obtaining  the  mind  of  the  kinsmen  on  this  family  question. 
In  truth,  however,  her  conduct  iu  this  particular  goes  to  prove, 
along  with  the  other  facts,  that  the  mind  of  the  kinsmen  was  not 
what  she  was  in  search  of.  The  consent  which  she  asked  and 
obtained  was  ratification  of  the  authority  already  given  by  the 
husband,  for  this  is  expressly  stated  in  the  written  consents  on 
whiidi  the  appellants  found.  It  is  impossible  for  the  appellants 
now  to  set  up  this  as  an  independent  ground  of  defence.  Even  if 
^le  £rst  respondent  had  been  consulted  and  had  consented  on  the 
same  footing  as  the  others,  there  is  absent  from  this  adoption  the 
independent  approval  of  the  natural  advisers  of  the  widow.  But' 
tiie  &ilure  to  consult  one  of  the  two  nearest  kinsmen  has  not  been 
justified. 

Their  Lordships  will  humbly  advise  His  Majesty  that  this 
appeal  ought  to  be  dismissed.  The  respondents  not  having 
appeMed,  there  will  be  no  order  as  to  costs. 

Appeal  d$9mi99ed» 

Solicitor  for  the  appellants  :  Douglas  Grant. 
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APPELLATE  CIVIL— FULL  BENCH. 

Brfore  Sir  Arnold  White^  Chief  Justice^  Mr.  Justice 
Subrahmania  Ayyar  and  Mr.  Justice  Benson. 

1906.  8ADHU  KRISHNA  ATTAR  (Plaintiff),  Appellant, 

January 

23, 29.  j,^ 

February  16. 

In  1^6.      KUPPAN  ATTANGAR  and  others  (Defbndants  Nos.  9  to  11, 

1  TO  6  AND  12  TO  16),  Respondents.* 


Civil  ProadAiTS  Code  Act  XlVof  1882,  as.  108,  640,  562,  664,  688  (9)— On  appeal 
againtii  ex-pHrte  decree^  Court  may  reverse  decree  on  the  gro^^nd  that  it  vtas 
wrongly  decided  ex  parte  and  re^nand  the  ease, 

Wben  a  suit  it  decided  ew  parte  an  Appellate  Court  to  whicli  an  appeal  from 
the  decree  ift  preferred  under  eection  640  of  -Uie  Code  of  Civil  Procedure,  haa 
Jurisdiction  to  reverse  the  decree  of  the  lower  Court  on  che  ground  that  such 
Court  was  wrong  in  proceeding  to  decide  the  suit  ew  parte^  and  remand  the  suit 
for  re. hearing. 

Jonardan  Dohey  v.  Bamdhone  Singhf  (I.L.E.,  23  Calc,  788),  not  followed. 

Pari'atiehankar  Ditrgashan'kar  v«  Bui  Ifival,  (I.L.B.,  17  Bom.,  733),  dis- 
sented from. 

Caueeancl  ▼.  Soures,  (I.L3.,,  28  Mad.,  260),  dissented  from. 

Perumbara  Ndya/r  y.  Suhrahma/nian  Pattar,  (I.L.E.,  28  Had.,  445),  followed. 

Suit  for  the  reoovery  of  immovable  properties.  The  first  defend- 
ant was  deolared  ex  parte  and  a  deoree  was  passed  in  fayour  of 
the  plaintiff. 

Bome  of  the  defendants  appealed  and  the  first  defendant,  who 
was  the  seoond  respondent  in  the  appeal  presented  a  memorandam 
of  objections  to  the  decree  on  the  gronnd  that  she  was  improperly 
declared  ex  parte. 

The  District  Judge  allowed  this  objection.    The  material , 
portion  of  his  judgment  was  as  follows : — 

The  evidence  of  first  defendant  has  not  been  rebutted.  I 
therefore  set  aside  the  order  of  the  District  Munsif  declaring  first 
defendant  to  be  ex  parte.  I  further  set  aside  the  decree  of  the 
lower  Court  and  remand  the  case  for  re-admission   under   its 


*  Civil  Miscellaneous  Appeal  No.  118  of  1906,  presented  against  the  deoree  of 
^  H.  Moberly,  Esq.,  DiHtrict  Judge  of  Madura,  in  Appeal  Suit  No.  886  of  1904, 
presented  agaiust  the  decree  of  M.B.Hy.  B.  Krishna  Bow,  District  Munsif  of 
p^yakulam,  in  Original  Suit  No.  899  of  1908. 
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origintkl  niunber  and  for  re-trial  in  the  presenoe  of  first  defendant     KmisBNA 

or  her  pleader,  oosts  of  this  appeal  to  be  costs  in  suit.     The  first      ^V.^* 

defendant  has  paid  the  necessary  Conrt  fee  on  her  memorandum     Kuppaw 

Atyanoae. 

of  objections.  . 

Plaintiff  appealed  to  the  High  Court.  The  chief  ground  of 
appeal  was  that  the  District  Judge  had  no  jurisdiction  to  set  aside 
the  Bx-forU  decree  against  the  first  defendant  when  no  application 
had  been  made  to  set  it  aside  before  the  District  Munsif . 

The  case  came  in  the  first  instance  before  Moore  and  Sanka- 
ran  Nair,  JJ.,  who  made  the  following 

Obdeb  op  Bbferenos  to  a  Foll  Bench — ^Moobs,  J. — The 
following  is  the  view  that  I  take  of  this  case. 

I  am  of  opinion  that^  as  the  matter  came  before  him,  the 
District  Judge  had  no  jurisdiction  to  set  aside  the  order  of  the 
District  Mxmsif  declaring  that  the  suit  should  be  heard  ex  parte  in 
BO  far  as  the  first  defendant  was  concerned. 

Notwithstanding,  however,  that  the  first  defendant  had  taken 
no  steps  under  section  108  of  the  Civil  Procedure  Code  to  get  the 
decree  passed  against  hei,  ex  parte,  set  aside,  I  am  of  opinion  that 
it  was  open  to  her  under  section  544  of  the  Civil  Procedure  Code 
to  appeal  against  the  decree.  When  this  appeal  (presented  in  the 
form  of  an  objection  memorandum  filed  in  connection  with  the 
appeal  preferred  by  defendants  Nos.  9, 10  and  11)  came  before 
the  District  Judge,  it  was  open  to  him,  if  he  thought  that  there 
was  any  substantial  cause  for  so  doing,  to  allow  evidence  to  be 
produced  before  him  on  the  part  of  the  first  defendant  and,  of 
course,  by  the  other  parties  to  rebut  the  evidence  put  forward 
by  her.  I  have,  however,  no  hesitation  in  holding  that  the 
decree  of  the  District  Judg^  setting  aside  the  decree  of  the 
District  Munsif  and  sending  back  the  suit  to  him  for  re-trial,  was 
illegal,  inasmuch  as  the  District  Judge  has,  in  passing  such  a 
decree,  exceeded  the  powers  given  to  him  by  the  Civil  Procedure 
Code  with  respect  to  remanding  cases  on  appeal  (vide  sections 
562  and  564  of  the  Civil  Procedure  Code).  I  have,  however,  no 
objection  to  the  reference  to  a  Full  Bench  proposed  to  be  made 
by  my  learned  colleague. 

Sankaran  Naib,  J. — This  suit  was  filed  against  16  defend- 
ants; it  was  withdrawn  against  defendants  Nos.  6,  7,  8  and 
12  and  in  respect  of  properties  items  Nos.  5  to  18,  22  and  24 ;  it 
was  dismissed  against  the  sixteenth  defendant  and  in  respect  of 
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EftisuNA     properties  items  Nos.  25  and  26.     The  first  defendant  and  some 

V.^"      others  did  not  appear  and  the  suit  was  heard  ex  parte  so  far  as 

KuppAN     the/  were  conoemed,  and  the  plaintiff  eventually  obtained  a  deoree 

for  the  recoTerj  of  tiie  other  items  of  properties  sued  for^  from 

the  defendants  who  did  not  appear  and  others  who  eontested 

the  suit. 

Some  of  the  eontesting  defendants  filed  an  appeal  making  the 
plaintiff  and  the  first  defendant  respondents.  Then  the  first  de« 
f  endant  eontested  the  validity  of  the  deeree  on  the  ground  that  she 
had  no  notiee  of  the  suit  in  the  lower  Court  and  that  the  Court 
was  accordingly  wrong  in  proceeding  ex  parte  with  the  trial. 

The  Judge  has  found  that  the  first  defendant  was.  not  aware  of 
the  institution  of  the  suit  and  that  the  summons  was  not  person- 
ally served  on  her.  He  has  aecordingly  set  aside  the  decree  and 
remanded  the  suit  for  trial  in  the  presence  of  the  first  defendant. 

The  first  question  is  whether  the  Judge  had  jurisdiction  on 
the  facts  found  by  him  to  do  so. 

Section  561^,  Civil  Procedure  Code,  enacts  that  the  Appellate 
Court  shall  not  remand  a  case  except  as  provided  imder  section 
562.  An  order  of  remand  if  it  cannot  be  supported  under  that 
section  is  therefore  illegal  and  must  be  set  aside — see  Seshan 
Pattar  v.  Seshan  Pattar{\\  The  Manager  of  the  Court  of  Wards, 
Kalahaeti  Estate  v.  Ramasami  Beddi{2) — see  also  Bameshur  Singh 
V.  Sheodin  Singh(S). 

In  Perumbra  Nayar  v.  Subrahmanian  Pattar{4)  it  was  held 
that  an  order  similar  to  the  one  now  under  appeal  which  does  not 
purport  to  be  under  section  662  Or  "  any  other  particular  section 
of  the  Code ''  was  within  the  powers  of  an  Appellate  Court, 
though  in  The  Manager  of  the  Court  of  Wards,  Kalahasti  Estate 
V.  Ramasami  Beddi{2),  it  is  stated  that  such  order  is  warranted 
by  an  earlier  provision  of  the  Code.  It  is  true  that  to  give  effect 
to  some  specific  provision  in  the  Code,  it  has  been  decided  that 
an  Appellate  Court  has  the  power  to  set  aside  the  decree  and 
remit  the  case  for  re-trial — see  Habib  Bakhsh  v.  Baldeo  Prasad{b)^ 
but  I  have  been  unable  to  find  any  such  provision  in  the  Code 
justifying  a  remand  as  in  this  case. 


(1)  I.L.B.,  28  Msd.,  447.  (2)  I.L  Jt.,  28  Mad.,  487,  at  p.  440. 

(8)  lOiJt.,  12  All.,  610.  (4)  I.L3.,  28  Mad.,  445. 

{fi)  LLJt.,  28  AU.,  187  at  p.  168. 
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The  onlj  provisions  that  may  have  a  bearing  are  sections  108     Kbibuna 
and  588,  clanse  (9).    They  do  not  refer  to  or  justify  a  remand.         ^. 
Wh«i  an  order  passed  under  section  108  is  set  aside  in  appeal  and  ^^^''^^^ 
the  Judge  is  directed  to  try  the  case  in  the  presence  of  the  first 
defendant  he  does  not  set  aside  any  decree  passed  by  the  Court  of 
first  instance. 

There  being  no  specific  provision  in  the  Code  justifying  the 
order  of  remand  passed,  I  would  set  aside  his  order  and  direct 
him  to  restore  the  appeal  to  his  file  and  decide  it  in  accordance 
with  law. 

If  the  Judge  comes  to  the  conclusion  that  the  first  defendant 
was  not  aware  of  the  suit,  or  that  she  ought  to  be  allowed  an 
opportunity  of  adducing  her  evidence,  it  will  be  open  to  him  to 
follow  the  procedure  prescribed  by  section  566  or  568,  Civil  Pro- 
cedure Code,  as  may  be  applicable  to  the  case. 

I  agree  with  the  judgment  of  Sargent,  O.J.,  in  Parvatishankar 
Dwrgaahankar  v.  Bat  Naval(l),  This  opinion  is  in  conflict  with  the 
view  in  Perumbra  Nayar  v.  Subrahmanian  Paiiar{2),  I  am  unable 
to  agree  in  the  view  that  an  Appellate  Court  has  power  to  set 
aside  a  decree  and  remand  a  suit  for  hearing  even  when  not 
authorized  to  do  so  by  any  specific  provision  of  law. 

As  the  question  is  of  some  importance,  I  would  refer  for  the 
decision  of  a  Full  Bench  the  question,  viz. — 

Whether,  when  a  suit  is  decided  ex-parie,  an  Appellate  Court 
has  jurisdiction,  in  an  appeal  against  the  decree  so  passed,  to 
reverse  the  decree  of  the  Court  of  First  Instance  on  the  ground 
that  the  First  Court  was  wrong  in  proceeding  to  decide  the  suit 
ex-parie^  and  remand  the  suit  for  re-hearing,  such  order  of  remand 
not  having  been  passed  under  section  562  or  for  any  of  the  reasons 
mentioned  therein. 


The  appeal  came  on  for  hearing  in  due  course  before  the  Full 
Bench  constituted  as  above. 

T.  V.  Seshagiri  Ayyar  and  IT.  Kt^puswami  Ayyar  for  appel- 
lant. 

The  Hon.  Mr.  P.  8.  tiivaswami  Ayyar  and  M.  Narayanaawami 
Ayyar  for  respondents. 

(1)  I  L.B.,  17  Bom.,  788.  (3)  I.L.E.,  23  Mad.,  446. 
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Krishna  The  Court  ezpresBed  the  following  *" 

^J,^*  Opinion  (Sir  Arnold  White,  C. J.). — Under  section  688  (9)  of 

Kdppan  ii^Q  Code  there  is  an  appeal  against  an  order  rejecting  an  application 
nnder  section  108,  whilst  section  540  provides  that  an  appeal  may 
lie  from  an  original  decree  passed  ex-parie.  The  word  may  is 
nsed  in  the  part  of  the  section  which  gives  a  right  of  appeal  from 
.  an  ex'parte  decree,  whilst  the  word  shall  occnrs  in  the  earlier 
portion  of  the  section  It  is,  no  doubt,  a  reasonable  view  that  the 
appeal  given  by  section  540  in  the  case  of  ex-parie  decrees  is  not 
an  appeal  in  all  cases  as  of  right  but  an  appeal  when  a  party 
appeals  on  the  merits  of  the  case  and  not  upon  the  ground  that 
the  summons  was  not  duly  served  or  that  thg  defendant  was 
prevented  by  sufficient  cause  from  appearing  when  the  suit  was 
called  on ;  in  ot;her  words,  that  a  party  who  desires  to  upeet  an 
ex-parte  decree  on  the  ground  that  the  decree  ought  not  to  have 
been  made  ex-par te^  must  first  apply  under  section  108,  and  if  an 
order  is  made  against  him,  that  he  has  no  right  of  appeal  against 
•  the  decree  under  the  general  enactment  contaioed  in  section  540, 
but  only  a  right  of  appeal  against  the  order  under  the  special 
enactment  contained  in  section  588  (9). 

This  appears  to  have  been  the  view  taken  by  the  Calcutta  High 
Court  in  Jonardan  Dobey  v.  Bamdhone  Singh{l),  Their  Lordships 
observe  "  When  a  decree  is  passed  ex-parte  against  a  defendant,  a 
remedy  by  appeal  is  now  always  open  to  him  by  section  540  of  the 
Code  of  Civil  Procedure  as  amended  by  Act  VII  of  1888.  But 
such  a  remedy  can  be  efficacious  only  in  those  oases,  and  their 
number  must  be  small,  in  vvhich  the  ex-parte  decree  is  either  wrong 
in  law  on  the  face  of  the  proceeding  or  is  based  upon  evidence  so 
weak  that  even  though  imrebutted  it  is  insufficient  to  sustain  the 
decree.  In  the  great  majority  of  cases  in  which  a  defendant 
having  a  good  defence  has  had  an  ex-parte  decree  passed  against 
him,  the  disadvantage  he  labours  under  is  that  he  has  not  been 
able  to  substantiate  his  defence  by  evidence  before  the  Court. 
Upon  the  record,  as  it  stands,  the  ex^parte  decree  may  be  wholly 
imassailable,  but,  if  the  defendant  has  an  opportunity  (which  he 
was  prevented  from  having  owing  to  some  sufficient  cause)  of 
placing  on  the  record  evidence  which  he  could  have  adduced  to 
substantiate  his  defence,  no  such  decree  should  have  been  passed. 

(1)  I.L.B.,  28  OtXe^  788. 
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The  remedy  in  such  a  ease  cannot  be  bj  way  of  appeal  which  must      Krishna 
ordinarilj   proceed  upon  the  record   as  it  stands.    The  proper         "^ 
reniedv  mnst  be  the  one  provided  bv  section  108  of  the  Code  of      Kuppan 
Civil  Prooednre. 

If  I  oonld  adopt  this  view  I   should  have  no   diflBcultj   in 
holding  that  in  an  appeal  against  an  order  under  section  588  (9) 
the  Appellate  Court  with  a  view  to  making  its  own  order  eflEective 
oan  send  back  the  case  to  be  disposed  of  on  the  merits  (such  an  order} 
as  it  seems  to  me,  is  not  an  order  of  remand  within  the  meaning 
of  the  words  as  used  in  sections  562  and  564) ;  but  that  when  the 
appeal  is  on  the  merits  under  section  540  an  order  of  remand 
oould  not  be  made.     However,  the  observations  of  the  Calcutta 
High  Court  as  regards  this  point  are  merely  obiter  and  they  seem 
to  me  to  involve  the  reading  into  the  Code  of  a  great  deal  which 
the  Legislature  might  have  said  but  did  not  say.     I  think  it  must 
be  taken  that  the  Legislature  by  accident  or  design  has  given  a 
right  of  appeal,  apart  from  the  merits,  against  sn  order  on  the 
ground  that  the  defendant  was  not  in  default  in  failing  to  appear 
and  against  an  ex-parte  decree,  also  apart  from  the  merits,  upon  the 
same  grounds.    There  is  a  power  to  remand  a  case  when  the 
Appellate  Court  reverses  an  order  refusing  to  set  aside  an  ex-parte 
decree  and  it  seems  to  me  anomalous  to  hold  that  there  is  no  such 
power  when  the  Appellate  Court  allows  an  appeal  against  a  decree 
upon  the  ground  that  there  ought  not  to  have  been  an  ex-parte 
decree  against  the  defendant.    So  far  as  convenience  is  concerned 
it  is  certainly  much  more  convenient  that  a  case  should  go  back 
than  that  the  Appellate  Court  should  deal  with  the  case  under 
section  566  or  section  568.     I  do  not  overlook  the  fact  that  to  hold 
that,  in  such  a  case,  an  order  of  remand  can  be  made  is  contrary 
to  the  view  taken  by  Sir  Charles  Sargent  in  Parvatishankar  Durga- 
shmkar  v.  Bai  Naval{\)  by  the  two  learned  Judges  by  whom  the 
Order  of  Reference  in  the  present  case  was  made,  and  by  myself  and 
O'FarreU,  J.,  in  Cauaaanel  v.  8oure8[2).    On  further  consideration, 
however,  and  after  hearing  the  point  fully  ai^^ed,  I  am  of  opinion 
that  the  better  view  is  that  taken  by  this  Court  in  Perumbara  Nayar 
V.  Subrahmanian  Pattar{3)  and  by  the  Allahabad  High  Court  in 
Habih  Bdkhsh  v.  Baldeo  Praead^i). 

(1)  I.L.B.,  17  fiom.,  788.  (2)  I.L.B.,  23  Mad.,  260. 

(8)  I.LJt..  28  Mad.,  445.  (4)  I.L.R.,  23  AU.,  167  at  p.  16S. 
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KusHNA  I  would  answer  the  qnestion  which  has  been  refeired  to  ns  in 

-^V**      the  affirmative. 

KCJPFAK  SUBBAHMANIA    AyTAR,  J. — I   OOnCUr. 

Benson,  J. —  I  concur. 


The  case  came  on  for  final  hearing  before  Miller  and  Wallis, 
J  J.,  when  the  Court  delivered  the  following 

TuDOMBKT. — This  IB  an  appeal  from  an  order  of  the  District 
Judge  setting  aside  .the  judgment  of  the  Diskrict  Munsif  ai^ 
remanding  the  case  for  trial  on  the  ground  that  the  first  defendant 
had  not  been  served.  This  order  was  not  passed  under  section 
562,  Civil  Procedure  Code,  and  consequently  there  is  no  appeal 
from  it  under  section  588  (clause  28),  but  when  the  case  first  came 
before  this  Court  on  appeal,  and  objection  was  taken  to  tiie 
jurisdiction  of  the  lower  Appellate  Court  to  pass  the  order,  it  was 
treated  apparently  as  revision  petition  under  section  622  and  the 
caEC  was  referred  to  a  Full  Bench  which  has  decided  that  the  lower 
Appellate  Court  had  jurisdiction  to  make  the  order  of  remand. 
It  is  now  argued  that  admitting  that  there  was  jurisdiction  to  set 
aside  the  judgment  against  the  first  defendant^  there  wm  no  juris- 
diction to  set  it  aside  against  the  other  defendants,  who  appeared 
and  contested  the  suit,  a  point  which  was  not  before  the  Full 
Bench.  We  think,  however,  that  the  plaintifE  has  not  shown  any 
excess  of  jurisdiction  or  material  Irregularity  in  this  respect  so  as 
to  justify  us  in  interfering  under  section  622. 

The  appeal  is  dismissed  with  costs. 
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•       •  APPELLATE  CIVIL. 

B^OTS  Mr.  Justice  Subrahmcmia  Ayyar  and  Mr.  Justice  Benson. 

NEELAKANDHAN  NAMBUDEIPAD  styled  MUBTHI  i9oe. 

EANDHAN  awd  othibs  (Plaintiffs),  Appbllants,  Angn«t2,  • 


TIBUNILAI  ANANTHAKBKHNA  ATYAB  amd  othsrs 
(DEFBiTDAirrs),  Bbhpondbnts.* 

Oomrt  Fern  Act  YU  of  1870,  «.  17—*  Tiro  or  more  diatinet  Bufffects  '-^Firtt  part  of 
section  appliBM  to  C(ue$  where  altemoHve  reliefe  on  different  cmteee  •/  action 
are  Joined  in  one  euit — Malabar  Law — Vbhayapattom — Agreement  %n  mortgage 
perpetually  void  as  a  dog  on  the  ^uity  of  redemption. 

The  operation  of  seofcion  17  of  the  Court  Fees  Aot  it  not  necessarily  confined 
to  oases  where  catnalative  reliefs  aro  claimed. 

Alternative  daims,  forming  different  matters  which  could  have  been  made 
the  grounds  of  separate  anlts  are  *  distinct  subjects '  within  the  meaning  of  the 
■eotion,  although  they  arise  ont  of  the  saaie  instrument  and  a  suit  for  enforcing 
mch  ^t^mative  claims  ought  to  be  valued  for  the  purpose  of  Court-fees  as  also 
of  jurisdiction  on  the  aggregate  value  of  such  reliefs. 

Kaehinafh  Narayan  v.  Oovinda  Bin  Piraji,  (I.L.R.,  15  Bom.,  82),  not  followed. 

An '  TJbhayapattom '  is  a  Icanom  mortgage. 

Where  from  the  terms  of  an  TTbhayapattom  it  is  oleor  that  the  debt  was  not 
intended  to  be  extinguished,  a  oovonaat  for  perpetual  renewal  by  the  mortgagor 
operates  as  a  clog  on  the  equity  of  redemption  and  the  addition  of  the  words 
'yon  shall  hold  the  properties  for  ever  without  surrendering  them '  does  not 
convert  such  a  transaction  into  an  immediate  gprant  of  a  permanent  interest. 

8uch  a  covenant  will  be  inoperative  as  a  clog  on  the  mortgagor's  right  of 
redemption  in  a  mortgage  executed  before  the  passmg  of  the  Transf«?r  of 
Property  Act  and  subsequent  to  1858,  on  the  principles  of  equity  which  formed 
tlie  basis  of  judicial  decisions  during  that  period. 

Plaintiffs  sued  to  redeem  22  items  of  immoveable  property 
m(nri|gaged  hj  first  plaintiff's  predecessor  Mnrthi  Eandhan 
Nambndripad  to  first  defendant  for  Bs.  3,000,  nnder  an  Ubhaja- 
pattom  deed«  dated  3rd  Tholam  1048  (17th  Ootober  1872). 
Defendant  Nos.  2  to  12  were  the  heirs  of  first  defendant  and 
defendants  Noa.  13  to  30  were  tenants  in  possession  of  the 
property.    Plaintifts  prayed  inter  alia  (1)  To  redeem  the  plaint 


*  Appeal  No.  162  of  1903,  ])resented  against  the  decree  of  P.  J.  Itteyerah, 
Siq^  Subordinate  Judge  of  South -Malabar  at  Valghat,  in  Original  Suit  No.  81 
cfl90S. 
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NSSI.A- 

KANDHAN 
V. 

Anantha- 

KSI8HNA 

Atyab. 


lands  after  setting  ofi  arrears  of  porapad  Bs.  2,847-3-8  ag^nst 
the  kanom,  Rs.  3,000  and  the  value  of  improvements  due  to 
defendants. 

(2)  That  if  the  Coart  found  that  plaintiffs  were  not  entitled 
to  redeem,  then  to  recover  from  defendants  Nos.  1  to  12  the 
renewal  and  Opputhooshi  fees  for  the  years  1060  (1884-85)  and 
1072  (1896-97)  with  interest  on  both  (Es.  2,419-5-4). 

The  material  oonditions  of  the  deed  (exhibit  III)  on  which  the 
plaintiffs  claimed  were  as  follows  : — 

^^  Ubhayapattoiji  deed  executed  on  3rd  Thulam  1048  (17th 
October  1872)  ....  received  from  you  Bamasami  Patter's 
son  Anantaraman  29  years  cultivator  ....  Bs.  3,000 
.  .  .  .  In  consideration  for  the  said  Rs.  3,000  received  you 
may  hold  on  Ubhayapattom  right  43  plots  of  land  at  Eatavakote 
.  .  .  .  You  shall  from  the  year  1048  annually  deliver  dried 
and  winnowed,  in  the  month  of  Makaram  by  my  rent  para,  25 
paras  of  paddy  worth  Bs.  7-2-4  being  micharam  due  per  annum 
.  .  .  .  If  you  allow  the  micharam  to  fall,  in  arrears,  you 
shall  pay  the  same  with  interest  at  2  per  10.  You  may  hold  the 
properties  for  ever  without  surrendering,  them,  after  taking  a 
renewed  demise  on  the  expiry  of  (every)  12  years  on  payment  of 
the  money  accruing  at  the  rate  of  IJ  per  10  and  due  to  me  on 
account  of  renewal  fee,  of  the  value  of  stamp  paper,  and  of  the 
signing  fee     ....  '^ 

The  defendants  contended  inter  alia  that  under  exhibit  III, 
the  family  of  defendants  Nos.  1  to  12  acquired  a  perpetual  mort- 
gage right. 

This  contention  was  decided  against  the  plaintiffs,  by  the  lower 
Court  under  issues  Nos.  7,  9  and  10,  as  follows  : — 

It  is  contended  that  on  the  true  construction  of  this  document 
(exhibit  III)  perpetuity  of  tenure  was  contingent  on  regular  pay- 
ment of  purapad  and  renewal  fee,  and  that  as  first  defendant  made 
default  in  making  such  payments  he  is  liable  to  be  redeemed.  I  do 
not  agree  in  this  contention.  If  such  had  been  the  intention,  it 
could  very  easily  have  been  so  expressed.  The  following  is  the 
material  portion  of  the  document — ^*  you  must  pay  micharam  of 
Bs.  7-2-4,  &o.,  in  makaram  every  year  and  obtain  receipts.  If 
you  let  the  micharam  fall  into  arrears  you  must  pay  it  with  interest 
at  2  per  10.  After  12  years  you  must  pay  renewal  fee  at  li^  per 
10,  stamp  value  and  Opputhooshi,  obtain  renewal  and  enjoy  the 
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properti%i  for  ever  without  Burrendering  them/'  The  document 
18  designated  in  the  opening  passage  as  an  JJbhaya  paitoh  adharam 
or  usufmctnary  mortgage-deed  and  there  is  a  recital  that  the 
improvements  in  a  portion  of  the  property  have  not  been  valued 
or  paid  for.  These  facts  are  pointed  out  by  plaintiff  as  indicating 
that  the  perpetual  grant  was  not  absolute  but  was  contingent  on 
the  payment  of  renewal  fee. 

No  doubt  the  document  is  a  mortgage  deed  but  the  express 
recital  that  it  is  to  enure  for  ever  cannot  be  ignored  or  got  over. 
If  it  was  intended  that  the  properties  were  never  to  be  redeemed 
there  was  of  course  no  necessity  for  saying  anything  about  the 
improvements,  nor  for  that  matter,  need  the  mortgage  amount 
have  been  mentioned  either  But  the  contingency  does  not 
necessarily  depend  on  the  punctual  payment  of  renewal  fee..  If 
the  arrears  of  micharam  accumulated  to  such  an  extent  as  to 
absorb  the  whole  of  kanom  I  suppose  that  plaintiff  would  be 
entitled  to  redeem,  and  in  that  case  it  would  become  necessary  to 
adjust  the  value  of  improvements. 

I  find  these  issues  against  plaintiff. 

The  Subordinate  Judge  passed  a  decree  for  renewal  fee  and 
porapad  and  dismissed  the  rest  of  the  plaintiffs'  claim. 

Plaintiffs  preferred  this  appeal. 

The  Hon.  The  Advocate-Greneral  P.  iJ.  Sundara  Ayyar  and 
O.  F.  Ananiakriihwi  Ayyar  ioit  appellants. 

r.  iJ.  Ramachandra  Ayyar  and  M.  B.  Sankara  Ayyar  for 
first  respondent. 

Mr.  C.  Madhavan  Nair  and  C.  Krishna  Nair  for  thirteenth  to 
seventeenth  respondents. 

Judgment. — A.  preliminary  objection  has  been  taken  that  the 
appeal  lies  to  the  District  Court  and  not  to  this  Court.  We  are 
unable  to  admit  this  objection.  The  claim  in  the  present  case  is 
in  the  alternative,  first,  for  redemption  of  a  mortgage,  the  prin- 
cipal amount  secured  whereby  is  Bs.  8^000,  and  in  the  event 
of  that  failing,  then,  secondly,  to  recover  from  the  defendants 
various  sums  aggregating  more  than  Es.  2,000,  on  the  footing 
of  a  mortgage  to  be  executed  by  the  plaintiff  to  the  defendants 
in  accordance  with  certain  provisions  contained  in  the  earlier 
mortgage.     The    decisions    in    Motigavri    v.    Pranjivan  Das^l) 
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and  Kashinath  Naraycm  v.  Grownda  Bin  Piraji(l)  l^jold  ihat 
section  17  of  the  Court  Fees  Act  applies  only  to  oases  where 
comnlative  reliefs  are  claimed.  A  contrary  view  appears  to  have 
been  taken  by  the  Punjab  Chief  Court,  though  the  aoto^ 
language  employed  by  the  Court  is  not  before  us  (see  page  104, 
Jaganatha  Iyer's  '  Court  Fees  Act '). 

Section  17  of  the  Court  Fees  Act,  says  merely  that  '*  where  a  suit 
embraces  two  or  more  distinct  subjects  the  plaint  or  memorandum 
of  appeal  shall  be  chargeable  with  the  aggregate  amoimt  of  the 
foes  to  which  the  plaints  or  memoranda  of  appeal  in  suits  embraoing 
separately  each  of  such  subjects  would  be  liable  under  this  AjotV 
We  see  nothing  in  this  language  to  warrant  the  operation  of  the 
section  being  confined  to  cases  in  which  the  reliefs  are  cumulative. 

No  doubt  the  second  paragraph  of  the  section  referring  to 
paragraph  2  of  section  45,  Civil  Procedure  Code,  refers  to  ceuies 
where  prmd  facie  the  relief  sought  is  cumulatiye,  but  the  general 
words  of  the  first  paragraph  of  the  section  cannot  be  limited  to 
the  cl6LS8  of  cases  dealt  with  by  the  second  paragraph  which  was 
introduced  ex  majore  cautela  in  order  to  prevent  the  first  paragraph 
being  construe^  as  intended  to  restrict  the  power  of  the  Courts  in 
regard  to  joinder  of  causes  of  action. 

The  phrase  "  two  or  more  distinct  subjects  "  in  section  17  may 
not  admit  of  precise  idefinition  applicable  to  all  cases,  and  it  may 
be  that  where  reliefs  are  claimed  in  the  alternative  with  referenoe 
to  the  same  cause  of  action,  section  17,  would  not  govern  the  case. 
That  may  also  be  so  where  the  relief  claimed  is  one  and  the  same, 
though  the  claim  is  sought  to  be  made  out  on  distinct  or  alter- 
native grounds.  It  is,  however,  different  in  the  present  case.  The 
claim  for  redemption  is  based  upon  the  alleged  right  of  the 
plaintiff  as  mortgagor,  while  the  alternative  relief  is  based  on  a 
contract  for  a  further  mortgage  which  is  distinct  from  the  earlier 
mortgage  right,  though  both  are  evidenced  by  the  same  instru- 
ment. The  alternative  claims  therefore  are  distinct  matters  whioh 
could  have  been  made  the  grounds  of  separate  suits,  and  it  would 
therefore  seem  to  be  reasonable  to  hold  that  they  are  ^'  distinct 
6ubje(d» ''  within  the  meaning  of  section  17.  It  follows  therefore 
that  the  value  of  the  suit  for  purposes  of  Court-fees  is  morQ  than 
Es.  5,000  and  consequently  also  for  purposes  of  jurisdiction. 


(1)  I.LJU,  IS  Bom.,  as. 
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^Pasring  to  the  merits,  the  questions  for  determination  are 
whether,  upon  the  true  oonstruotion  of  exhibit  III  and  its  oounter- 


Kbsla- 
xanbhan 

](tait,  exhibit  A,  of  the  17th  October  1872,  the  first  respondent  is   Anabtha. 
entitled  to  hold  in  perpetuity,  without  reference  to  any  further     1tyab[ 
aasoranoe  to  be  executed  by  the  mortgagor  or  his  representatives^ 
and  whether  the  provisions  in  the  concluding  part  of  the  instru- 
ments are  invalid,  and  not  binding  on  the  plaintiff,  by  reason  of 
their  being  a  dog  on  the  mortgagor's  right  of  redemption. 

The  instruments  are  in  the  Malayalam  language,  and  the 
Subordinate  Judge,  who  is  a  native  ^f  the  district  aud  presumably 
well  acquainted  with  that  language  has  arrived  at  the  conclusion 
that  the  instruments  create  a  right  in  favour  of  the  mortgagee 
entitling  him  to  hold  for  ever  independently  of  the  execution  of 
any  assurance  by  the  mortgagor  or  his  representatives.  Though 
we  should  hesitate  to  differ  from  the  Subordinate  Judge  as  to  the 
meatiing  of  the  mere  language  of  the  documents  we  cannot  say 
tiiat  tho  view  adopted  by  him  as  to  the  legal  effect  of  that  lang^uage 
is  correct.  As  pointed  out  on  behalf  of  the  plaintiff,  the  trans- 
action is  described  in  the  documents  as  an  Ubhayapattom  which  is 
equivalent  to  the  more  common  expression  ^'  a  kanom  mortgage.^' 
If  the  grantor  meant  to  create  a  present  permanent  right  in  the 
grantee  he  would  have  found  no  diBSculty  in  describing  the  trans- 
action by  a  more  suitable  name.  Jt  is  unlikely  that  in  such  a 
case  the  periodical  payment  provided  for  would  be  spoken  of  as  a 
renewal  fee,  nor  would  the  time  when  such  payment  was  to  take 
place  have  been  fixed  at  the^  conclusion  of  every  twelve  yeai^as  in 
the  case  of  an  ordinary  kanom,  and  still  less  is  it  likely  that  he 
would  have  stipulated  for  the  grantee  taking  a  fresh  document  at 
eaeh  renewal. 

That  the  Es.  3,000  was  a  debt  is  undoubted.  It  was  a  debt 
prior  to  the  execution  of  the  instruments,  and  nothing  in  the 
instruments  can  be  said  to  operate  to  extinguish  the  debt  The 
reasonable  view  therefore  seems  to  us  to  be  that  both  in  essence 
and  in  form  the  instrument  was  nothing  more  than  security  for 
a  debt  with  certain  additional  stipulations  not  usual  in  such 
securities.  The  respondents'  vakil  contends  that  the  words  "  you 
shall  hold  (the  properties)  for  ever  without  surrendering  them  " 
renders  the  transaction  an  immediate  grant  of  a  permanent  interest, 
but  this  contention  virtually  ignores  the  effect  of  the  important 
olaiise  which  proceeds  these  wordsy  and  which  provides  for  the 
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payment  of  the  renewal  fee  and  the  ohtaining  of  a  fresh  deed* 
The  instrumdnts  seem  to  ns  to  constitate  a  mortgage  transaotion 
with  a  covenant  by  the  morfgagnr  to  renew  every,  twelve  years  on 
the  terms  provided  for.  In  this  view  the  second  question  also 
must  he  answered  in  the  affirmative  for  the  obvious  reason  that  a 
covenant  to  renew  perpetually  is  a  clog  on  the  mortgagor's  right 
to  redeem,  and,  having  been  entered  into  simultaneously  with  the 
mortgage,  is  inoperative. 

On  behalf  of  the  respondent,  seotion  98  of  the  Transfer  of 
Property  Act  was  relied  on ;  but  the  transaotion  having  taken 
place  prior  to  the  Transfer  of  Property  Act  the  question  has  to  be 
determined  with  reference  to  the  law  in  foroe  prior  to  that  Act, 
and  it  is  unnecessary  to  express  any  opinion  as  to  the  effect  of 
section  98  on  covenants  such  as  those  now  in  question  in  anomalous 
mortgages  executed  after  the  passing  of  the  Act. 

According  to  the  rules  of  equity  which  formed  the  basis  of  the 
course  of  decisions  prior  to  the  Act,  but  subsequent  to  1858,  any 
aofreement  entered  into  at  the  time  of  the  mortgage  having  the 
effect  of  clogging  the  right  of  redemption  was  inoperative.  It 
follows,  therefore,  that  the  plaintiff  is  entitled  to  redeem,  no 
renewal  subsequent  to  exhibit  III  having  been  ^franted  by  him. 
We  therefore  set  aside  the  decree  of  tho  Subordinate  Judge  and 
give  the  plaintiff  a  decree  for  redemption  on  payment  of  the  mort- 
gage amount  of  Rs.  3,0  JO  plus  Rs.  2,250-14-8  for  improvements 
minus  Es.  115-6-0  (the  interest  claimed  by  the  plaintiff  being 
disallowed)  payable  by  the  mortgagee  to  the  mortgagor  on  account 
of  michavaram  up  to  the  date  of  the  plaint,  with  the  costs  of  the 
first  defendant  throughout.  Tho  first  defendant  shall  account  1 
plaintirt  for  michavaram  subsequent  to  the  date  of  the  plaint 
delivery.  The  amount  shall  be  paid  into  Court  by  the  plaintiff 
within  six  months  from  this  date  and  shall  be  applied  in  the  first 
instance  to  the  discharge  of  the  mortgage  money  due  by  the  first 
defendant  to  defendants  Nos.  13  to  17,  viz ,  Bs.  5,000  and  their 
oosts.  The  first  defendant  shall  bear  the  costs  of  defendants 
Nos.  13  to  17, 
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Before  Mr.  Justice  Subrahmania  Ayyar  and  Jfr.  Justice  Miller. 
RENGA  SRINIVASA  CHARE  (Thibtibth  Dbfbtoant), 

APFELLASTy 
V. 

C^NANAPBAKASA  MUDALIAR  and  others  (Plaibttifps, 

AKD  Defendants  Nos.  1  to  6,  7,  8, 10  to  19,  22  to  29, 

31  to  39  AKD  41  to  46,  Fifth  Defendant's  Legal 

Rbpbbsbntatiyes  and  Thibteenth  Defendant's  Legal 

ReP&ESBNTATIYES),    RsePOHDBNTS.* 

Appeal,  ahatrnnent  of^No  abatement  .&i/  deaih  of  respondent  when  appeal  could 
proceed  in  the  absence  of  hia  representative — Mortgage^  lien  of  party  paying 
prior,  eztingv^ahed  when  part  of  mortgaged  property  is  purchased  for  such 
amount— Sale  for  revenue—TrusIa  Act  II  of  ISS2,  s.  90— Transfer  of  Property 
Act  IV  of  1882,  s,  66— Purchaser  of  equity  of  redemption  from  mortgagor  not 
hound  to  pay  public  charges  and  is  not  when  he  purchases  the  lands  at  a  revenue 
aale  a  constructive  trustee  under  s,  90  of  the  Trusts  Act. 

An  appeal  does  not  abato  by  reason  of  the  failure  of  an  appellant  to  bring  on 
record  the  representative  of  a  deceased  respondent  within  the  time  prescribed 
therefor,  if  the  appeal  can  proceed  in  the  absence  of  snch  representative  to  a 
filial  snd  complete  adjudication. 

Where  a  person  pajing  off  a  prior  mortgage,  purchases  a  portion  of  the 
mortgaged  properties  in  consideration  of  the  amount  so  paid  by  him,  the  lien 
acquired  by  such  payment  is  extinguished  and  cannot  be  used  by  snch  purchaser 
as  a  shield  against  a  subsequent  mortgagee.  The  assignee  of  a  mortgage  decree 
purcliasiiig  a  portion  of  the  mortgaged  properties,  acquires  over  such  portion  a 
Ken  for  only  a  proportionate  share  of  the  mortgage  amount. 

The  implied  covenant  on  the  part  of  the  mortgagor,  under  section  65  of  the 
Transfer  of  Property  Act,  to  pay  the  public  charges  on  the  properties  mortgaged 
does  not  extend  to  the  purchaser  of  the  equity  of  redemption  from  the  mortgagor. 
Such  purchaser  in  omitting  to  pay  such  charges  does  not  fail  to  discharge  any 
obligation  owing  from  him  to  a  mortgfagee  of  the  said  properties,  and  in  purchase 
ing  snoh  properties  at  a  revenue  sale  for  non-payment  of  such  charges,  he  does 
not  gain  an  advantage  as  qualified  owner  in  derogation  of  the  rights  of  the 
mortgagee  or  other  persons  interested  in  the  property  so  as  to  constitute  him 
a  oonstructiye  trustee  fo^hem  under  section  90  of  th(^  Trusts  Act. 

Suit  to  recover  the  amount  due  on  a  mortgage  bond  executed  by 
the  first  defendant  m  favour  of  one  D>  who  transferred  the  bond 


*  Appeal  No.  33  of  1902,  presented  against  the  decree  of  M.BJty.  K.  Bama* 
Chandra  Ayyar,  Subordinate  Judge  of  Negapatam,  in  Original  Suit  Ko.  66  of 
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SftiNivAfiA    to  the  plaintifiF.    The  second  defendant  was  the  minor  dbn  of  the 
^\^"       first  defendant, 

Onama.  The  faots  necessary  for  this  report  are  set  ont  in  the  judgment. 

MuDALiAR.         P.    B.    Sundara    Ayyar    and  K.   Srinivasa    Ayyangar  for 
appellant. 

F.  Kriahfumocmi  Ayyar  for  first  respondent. 
Jtogment. — The  forty-first  defendant  has  died  pending  the 
appeal  and  more  than  six  months  ago.  No  application  has  been 
made  to  bring  on  her  representative  as  a  party  to  the  appeal. 
Mr.  Krishnaswami  Ayyar  takes  the  objection  that  in  these 
circumstances  this  appeal  which  is  by  the  thirtieth  ddtendant 
must  abate. 

The  facts,  so  far  as  tliis  question  is  concerned,  are  these :  The 
plaintiff  sues  to  enforce  a  mortgage  ezecated  by  the  first  defend- 
ant. The  second  defendant  is  the  son  of  the  first  defendant  and 
all  the  other  defendants  are  made  parties  as  setting  up  encum- 
brances or  some  other  claim  to  the  property*  The  forty -first 
defendant  did  not  present  4i  written  statement  and  her  vakil 
informed  the  Subordinate  Jadge  that  he  would  adopt  the  defence 
of  the  thirtieth  defendant,  the  present  appellant.  The  only  way 
in  which  this  assertion  can  be  understood  is  by  considering  it  as 
referring  to  certain  defences  raised  generally  as  to  the  plaintiff*s 
right  to  maintain  the  suit,  one  of  which  was  that  the  mortgage 
was  executed  without  consideration.  There  is  nothing  to  show 
that  the  forty- first  defendant  set  up  any  particular  right  to  any 
specific  portion  of  the  mortgaged  property  and  it  is  not  asserted 
that  she  possessed  any  interest  in  the  property  in  which  the 
thirtieth  defendant,  the  appellant,  claims  a  right. 

In  these  circumstances  we  do  not  think  the  decision  of  the 
Judicial  Committee  in  Baj  Chunder  Sen  v.  Gangadas  Seal  {1) 
relied  on  by  Mr.  Krishnaswami  Ayyar  has  any  application.  The 
litigation  there  was  between  the  members  of  a  partnership,  and 
bearing  in  mind  this  circumstance  as  well  as  the  observation  of  the 
Committee  ^^  nor  could  it  be  contended  successfully  that  the 
appeals  could  proceed  in  the  absence  of  a  representative  of  Abhoy 
Churn  Chowdhry,"  we  are  of  opinion  that  the  ruling  in  that  case 
was  intended  to  be  confined  to  cases  in  which  the  litigation  cannot 
proceed  without  the  representative  of  the  deceased  party,  to  a  final 

—— • fc — ' 

(1)  L.B.,  SI  IJl.,  71. 
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fltad  complete  adjudication.    That  is  not  tiie  case  here  and  we    suiaTASA 
OYermle  the  objection.  Chari 

The  first  point  argued  on  behalf  of  the  appellant  was  that  the  Onana. 
plaintiff  was  bonnd  to  pay  to  him  (the  appellant)  Es.  2,337-6-7  Mijdaliae. 
before  he  can  proceed  to  enforce  his  mortgage  against  items 
Nos.  132  and  133  of  the  plaint  schedule.  This  sum  of  Bs. 
2,337-6-7  was,  it  is  admitted,  paid  by  the  thirtieth  defendant 
in  disoharge  of  a  mortgage  decree  obtained  against  the  plaintiff^a 
mortgagor  which  had  priority  over  the  plaintiff's  mortgage.  The 
inroperty  affected  by  that  mortgage  consisted  of  4  velis,  of  which 
items  Nos.  132  and  133  formed  only  a  portion,  in  extent  about  15 
mahs,  6  gulies  or  about  one-sixth  of  the  whole  extent.  Subsequent 
to  the  payment  by  the  thirtieth  defendant  in  discharge  of  the 
mc^gage  decree  the  sale,  exldbit  IV,  under  which  he  claims  was 
executed,  imd  under  the  terms  thereof  the  items  Nos.  132  and  133 
were  conveyed  to  the  appellant,  the  remainder  were  taken  by  the 
Tender,  the  plaintiff's  mortgagor.  As  between  the  appellant  and 
his  vendor  it  is  impossible  to  hold  that  the  appellant  retained  any 
Uen  over  the  five-sixth  of  the  property  which  was  subject  to  the 
mortgage-decree.  From  the  very  nature  of  the  transaction  the 
vendor  took  that  land  free  from  any  claim  on  his  part,  more 
especially  as  it  was  agreed  between  them  that  the  sum  of 
Bs.  2,337-6-7,  went  in  discharge  of  the  price  payable  to  the 
vendor.  In  these  circumstances  it  must  necessarily  follow  that 
the  lien  was  extinguished.  To  hold  otherwise  would  enable  the 
thirtieth  defendant  to  receive  payment  twice  over. 

We  therefore  disallow  the  claim  under  consideration. 

The, second  objection  relates  to  plaint  items  JNos.  134, 141, 
146  and  147.  These,  with  other  lands,  were  hypothecated  for 
Bs.  2,000  under  a  deed,  dated  the  14th  April  1886,  granted  by  the 
&ther  of  the  plaintiff's  mortgagor  acd  his  co-parceners.  Under 
exhibit  IV  the  thirtieth  defendant  was  directed  to  pay  Es.  1,000 
towards  the  mortgage  amount.  He  did  not  pay,  and  a  suit  was 
brought  by  the  holder  of  the  hypothecation  and  both  the  present 
plaintiff  and  the  thirtieth  defendant  were  defendants  in  that  suit. 
A  decree  was  passed  for  sale  and  that  decree  not  having  been 
satisfied  by  any  of  the  defendants,  a  sale  was  held  under  it,  and 
iktQ  items  in  question  were  purchased  by  the  appellant.  That  sale 
is  binding  upon  the  plaintiff  who  must  consequently  be  held 
dise  ntitled  to  enforce  his  mortgage  as  against  these  items, 
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In  Original  Snit  No.  22  of  1896  a  decree  was  obtaided  on  a 
hypothecation  bond  on  the  5th  September  1896.  To  this  decree 
neither  the  plaintiff  nor  the  appellant  was  a  partj.  The  appellant 
obtained  an  assignment  of  the  decree,  and  got  the  hypothecated 
property  sold,  and  realized  all  that  was  dae  to  him  from  the  sale- 
proceeds  as  well  as  by  the  purchase  of  items  Nos.  142  to  145 
measuring  about  11  mahs  out  of  a  total  piortgaged  extent  of  2 
velis  1  mah  and  8f  gulies  and  a  house.  The  other  property  was 
purchased  by  third  parties  not  before  the  Court.  The  appellant 
is  entitled  to  a  charge  only  for  so  much  as  would  be  payable  out 
of  the  total  mortgaged  property  in  respect  of  the  11  mahs, 
namely,  one-fourth  of  the  amount  of  the  decree.  Subject  to  tiie 
payment  of  this  amount  the  plaintifE  will  be  entitled  to  proceed 
against  these  items  also. 

The  last  point  relates  to  items  Nos.  150  and  151.  Theae 
items  were  sold  for  arrears  of  revenue  payable  in  respect  of  the 
patta  in  which  they  were  included  with  other  land  of  the  mort- 
gagor and  his  co-parceners.  Admittedly  these  items  were  put 
into  the  possession  of  the  appellant  under  exhibit  IV,  but  there 
was  no  mutation  of  names  in  the  Collector's  register.  It  is  found, 
and  there  is  no  objection  taken  to  the  finding  that  the  appellant 
paid  the  revenue  due  by  him  in  respect  of  these  lands^  and  that 
the  default  which  led  to  the  revcDue  sale  was  that  of  one  of  the 
co-parceners  who  was  unconnected  with  the  sale  to  the  appellant 
or  the  mortgage  to  the  plaintiff.  As  the  Revenue  authorities  had 
a  right  to  proceed  against  any  portion  of  the  property  comprised 
in  the  holding  without  reference  to  the  question  of  payment  by 
the  pattadars  inter  se  the  sale  was  valid  and  legal  and  the  question 
is  whether  the  appellant,  who  purchased  these  items  in  Uiat  sale, 
is  entitled  to  hold  them  free  of  the  plaintiff's  mortgage.  Mr,  Exish* 
naswamf  Ayyar  contended  that,  under  section  90  of  the  Indian 
Trusts  Acts,  the  appellant  must  be  taken  to  h&ve  purchased  the 
property  for  the  benefit  of  all  the  persons;;interested,  including  the 
plaintiff  whose  mortgage  comprised  this  land,  subject  to  reimburse- 
ment of  the  amoxmt  to  which  the  provisions  of  that  section  would 
entitle  him.  We  are  unable  to  agree  with  this  contention. 
The  fact  that  the  appellant  claims  as  vendee  under  the  plaintiff's 
mortgagor  does  not  subject  him  to  the  obligations  to  which  the 
mortgagor  would  be  subject  as  between  himself  and  the  mortgagee. 
No  doubt  under  section  65  of  the  Transfer  of  Property  Act  tawhibh 
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ICr.  KrisBnaswami  Ajyar  referred,  the  mortgagor  is  to  be  taken    Suniyasa 

to  covenant  in  the  absence  of  a  contract  to  the  contrary,  to  pay         "^^ 

all  pablio  charges  in  respect  of  the  mortgaged  property  when  the      Qnaha- 

moiigagee  is  not  in  possession.     Not  only  the  mortgagee  bnt  any    Huoalub. 

one  claiming  through  him  is  entitled  to  the  benefit  of  this  covenant, 

but  the  pnrohaser  of  the  eqnity  of  redemption  from  a  mortgagor  is 

not  a  party  to  the  covenant,  and  there  is  no  obligation  on  him  to 

pay  the  public  charges  accruing  due  in  respect  of  what  he  has 

porohased,  though  it  may  be  to  his  interest  to  do  so  to  avert  a  sale. 

In  omitting  therefore  to  pay  the  arrears  which  wore  properly  due 

hj  the  co-parcener  who  was  one  of  the  registered  pattadars  tne 

appellant  cannot  be  said  to  have  failed  to  discharge  any  obligation 

io  which  he  was  subject  with  reference  to  the  plaintiff.    In  this 

matter  he  was  in  the  same  position  as  the  plaintiff  himself  inas- 

mtudi  OS  it  was  competent  to  the  plaiutiff  to  pay  the  arrears  if  he 

chose  and  prevent  a  sale — section  35  of  Act  II  of  1864  (Madras). 

In  our  opinion  the  appellant  in  purchasing  the  property  at  the 

Bevenue  sale  cannot  be  said  to  have  availed  himself  of  his  position 

as  a  qualified  owner  oC  land  to  gain  an  advantage  in  derogation 

of  the  rights  of  other  persons  interested  in  the  property.     The 

plaintiff  and  the  appellant  were  at  arms'  length  and  at  the  Bevenue 

sale  the  appellant  acquired  a  right  to  the  property  which  put  an 

end  to  the  plaintiff's  right  under  the  mortgage. 

The  decree  of  the  lower  Com*t  will  therefore  be  modified  by 
exonerating  items  Nos.  134,  111,  146  and  147,  150  and  151  from 
liability  to  the  plaintiff's  mortgage,  and  declaring  that  the  items 
Noe.  142  to  145  are  subject  to  a  lien  in  favour  cf  the  appellant  to 
the  amount  of  Bs.  837-9-9,  and  directing  that  out  of  the  proceeds 
of  the  sale  of  any  of  these  items  the  appellant's  lien  be  first 
discharged  and  the  remainder,  if  any,  applied  towards  payment  to 
the  plaintiff  or  other  person  entitled.  The  appellant  will  pay 
three-fourths  of  the  costs  of  the  plaintiff  in  the  appeal,  and  will 
paj  his  own. 
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APPELLATE  CIVIL. 
Before  Mr.  Justice  Subrahmania  Ayyar  and  Ifr.  Justice  MiUer. 

looe.  JATHAVEDAN  NAMBUDIEI  (Third  Dbpbndant  and  His 

^^^^  Rbpreskntatiybs),  Appbliavt, 

V. 

KDNOHU  AOHAN  and  others  (Plaintiffs  Nob.  1  and  3  and 

DbFENDANTS  No8.  1  AND  2  AND  SECOND  PlAINTIFF's 
BEPBESfeNTATiyBS)^   RESPONDENTS.* 

Civil  Procedure  Code— Act,  XIV  of  1882,  89,  24A,  S3l— -Defendants  not  joining  m 
compromise  on  which  decree  is  passed  not  fttdgment'dehtors — Section  831  appliam 
to  such  defer^dants. 

Where  a  decree  passed  on  a  oompromise  entered  into  between  the  plaintiif  and 
some  of  several  defendants  in  a  suit  does  not  adjudicate  on  the  rights  of    the 
defendants  who  have  not  joined  in  the  compromise^  such  defendants  are  no^ 
judgment-debtors  and  any  disputes  arising  in  execution  of  the  decree  between.  . 
the  plaintiff  and  such  defendants  musb  be  decided  under  section  331  and  not . 
under  section  244  of  the  Godo  of  Civil  Procedure. 

Vibhudapriya  Thirthasami  v.  Vidianidhi  Thirthasami,  (I.L.B.,  22  Had.,  181), 
doubted. 

SiTiT  registered  as  an  original  suit  under  section  381  of  the  Code 
of  Civil  Procedure,  in  the  course  of  execution  of  the  decree  in 
Original  Suit  No.  57  of  1899. 

The  first  plaintiff  demised  on  kanom  property  to  oertain 
parties,  who  sold  the  kanom  rights  to  E.  K  died  leaving  six 
undivided  sons.  Original  Suit  No.  57  of  1899  vras  instituted  by 
the  first  plaintiff  for  redemption,  and  all  the  six  sons  of  K  and 
the  second  defendant  and  others  were  impleaded  as  defendants. 
A  compromise  was  entered  into  between  the  first  plaintiff  and  two 
of  the  sons  of  K  (first  and  second  defendants  in  Original  Suit 
No.  57  of  18d9)  bj  which  it  was  agreed  that  they  should  pay  to 
the  first  plaintiff  a  certain  amount,  and,  in  default  of  such  payment 
within  the  specified  period,  the  first  plaintiff  should  recover  the 
properties  on  payment  of  Rs.  200  and  a  decree  was  passed  in 
these  terms.    Default  having  been  made  by  the  first  and  seoond 

*  Second  Appeal  No.  887  of  1903  presented  against  the  decree  of  N.  S.  Brodie, 
Esq.,  District  .Judge  of  South  Malabar,  in  Appeal  Suit  No.  846  of  1903,  presented 
against  the  decree  of  P.  J.  Ittoyerah,  District  Mnnsif  of  Palghat,  in  OrigiQiil 
Bait  No.  407  of  1901, 
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defendants  in  Original  Snit  No.  57  of  18999  the  first  plaintiff  paid  Jathavbdah 
the  Es.  200  and  sought  to  recover  possession  in  execution.    The  ^^*'^*** 
third  defendant  (who  was  no  party  to  Original  Suit  No.  57  of      Kwhchu 
1899  but  who  had  purchased  the  rights  of  the  sons  of  E)  and 
the  other  defendants  obstructed  the  delivery  of  possession  to  the 
first  plaintiff.    Thereupon  under  section  331,  the  Court  proceeded 
to  try  the  matter  as  a  regular  suit.     It  was  objected ,  infer  alia^ 
that,  as  the  defendants  were  not  parties  tolthe  decree,  the  matter  * 
should  not  be  determined  in  execution,  but  that  the  plaintiff  must 
bring  a  fresh  suit  for  redemption.    The  District  Munsif  overruled 
.  the  contention  and  passed  a  decree  for  redemption  on  the  plaintifb 
paying  the  cost  of  improvements.    This  was  affirmed  on  appeal. 

The  third  defendant  appealed  to  the  High  Court. 

2\  B.  Bamaehandra  Ayyar  for  second  appellant. 

-P.  R.  Sundara  Ayyar  for  F.  KriBhnamumi  Ayyar  for  fifth  to 
seventh  respondents. 

Judgment. — ^The  appellant's  case  has  little  or  no  merit.    He 
claims  by  virtue  of  an  assignment  obtained  from  several  of  the 
sons  of  Krishna  Pattar,  a  mortgagee  of  the  plaintiff.    All  these 
persons  were  parties  to  a  suit  by  the  plaintiff  for  redemption  of 
the  mortgage,  and,  aftar  issue  of  notice  but  before  settlement  of 
issues,  the  suit  was  compromised  between  the  plaintiff  on  the  one 
hand  and  the  first  and  second  defendants,  two  of  the  brothers,  on  the 
other.    By  the  compromise  it  was  arranged  that  a  renewal  should 
be  granted  within  a  given  time^  and  in  the  event  of  the  defend- 
ants failing  to  do  all  that  was  necessary  to  obtain  the  renewal, 
the  plaintiff  was  to  obtain  possession  of  the  land  on  payment  of 
the  mortgage  money.     A  decree  was   passed  in  terms  of  this 
compromise.     In  the  compromise  it  was  stated  that  it  was  entered 
into  without  reference  to  the  other  defendants,  and,  though  their 
names  were  entered  in  the  heading  of  the  decree,  there  was  no 
order  as  regards  them  which  could  be  taken  as  adjudicating  upon 
any  matter  as  between  them  and  the  plaintiff.     The  first  and  second 
defendants  not  having  done  what  was  necessary  to  entitle  them 
to  obtain  the  renewal,  the  plaintiff  paid  into  Court  the  amount  due 
by  him  and  got  an  order  lor  delivery  of  the  land.     A  tenant  who 
was  in  occupation  of  the  land  and  who  was  one  of  the  defendants 
^who  had  not  joined  in  the  compromise,  obstructed  the  delivery 
and,  on  the  plaintiffs  making  application  to  the  Court  to  remove 
the  obstruction,  his  application  was  registered  as   a  suit  under 
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jATHAVEbAw  flection  331,  Civil  Procedure  Code.  Subsequently  the  present 
Nambudiei  appellant  was  added  as  a  party  defendant  and  the  rights  of  ail 
KuNCHu  parties  have  been  tried  and  a  decree  for  redemption  passed  in  favour 
of  the  plaintiff. 

Mr.  T.  B.  Bamachandra  Ayyar  for  the  appellant  contended.'that 
the  procedure  adopted  was  wrong  and  the  matter  was  one  which 
should  have  been  investigated  and  disposed  of  under  section  244* 
Civil  Procedure  Code,  only,  and,  as  that  section  prohibits  a  separate 
suit,  what  has  been  done  must  be  i|uashed  and  the  plaintiff  must 
be  referred  to  his  proper  remedy. 

We  are  unable  to  accede  to  this  argument.  As  pointed  out  by  , 
Mr.  P.  B.  Sundara  Ayyar,  section"  331  directs  that,  when  any 
obstruction  is  caused  by  a  person  other  than  the  judgment-debtor, 
the  decree  holder's  application  shall  be  registered  as  a  suit.  The 
obstructing  tenant  was  not  a  judgment-debtor,  as  defined  in  the 
Code.  No  decree  having  been  passed  against  him,  the  application 
of  the  plaintiff  was  in  our  opinion  rightly  registered  as  a  suit.  la 
Vibhudapriya  Thirthammi  v.  Vidiamdhi  Thirihasami^l)  the  atten- 
tion of  the  Court  does  not  seem  to  have  been  drawn  to  the 
provisions  of  this  section  and  the  Full  Bench  case  of  Ramaswami 
Saatrulu  v.  KaTne8U>aramina{2)  was  not  a  case  of  obstruction  like  tlie 
present. 

Mr.  Bamachandraiyar  urged  that  even  in  this  view  it  was  not 
competent  to  the  Court  to  make  a  decree  for  redemption.  We 
are  unable  to  follow  this  contention.  The  decree  obtained  by  the 
plaintiff,  in  the  course  of  the  execution  of  which  he  was  obstructed, 
was  a  decree  for  redemption,  and,  as  the  parties  resisting  the 
execution  established  no  claim  independent  of  the  mortgage 
right  relied  on  by  the  plaintiff,  the  decree  given  is  virtually  an 
order  for  the  execution  of  the  decree  the  carrying  out  of  which 
had  been  obstructed.  In  the  view  we  have  taken  it  is  unnecessary 
to  consider  the  other  questions  raised  in  the  argument  on  either 
side.   We  dismiss  the  second  appeal  with  costs, 

(I)  I.L.B.,  22  Had.,  181.  (2)  I.L.B.,  28  Mftd.,  186. 
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APPELLATE  CIVIL. 

Before  Mr.  Justice  Subrakmania  Ayyar  and  Mr.  Justice  Miller. 

BAMA  lYEN  (Second  Defendant),  Appellant,  1906. 

Mftro^SO. 
^'  August  22. 

VENKATACHELLAM  PATTER  and  others  (Plaintiffs 
AND  Defendants  Nos.  1  and  3  and  Plaintiff's  Legal 

ItBPRESENTATIYES  AND  PARTt  BsSFONDENt),    BeSFONDXNTS.* 

Transf9r  of  Property  Act — IF  o/ 1882,  9. 130 — Direction  to  pay,  endorsed  on  instru- 
ment,  amounts  fo  tissignment, 

A  direotioa  in  writing  to  pay  the  amoant  dae  on  an  instromeDt  endorsed  on 
saoh  instrument,  by  the  payee  there-jf,  coupled  with  the  delivery  of  the  instru- 
ment ao  endorsed  to  the  person  to  whom  payment  is  directed  is  an  assignment 
of  such  document  within  the  meaning  of  section  180  of  the  Transfer  of  Property 
A0l. 

£rcndts,  Sons  Sf  Co,  v.  Dunlop  Rubber  Company,  Limited,  (L.B.,  1904,  1  K.B., 
387),  distinguished. 

Suit  b;  the  plaintiff  to  reoover  the  amount  due  on  a  promissory 
note  exeouted  in  farour  of  one  8  by  the  second  defendant  and 
endorsed  in  favour  of  the  plaintiff  by  S.  The  docoment  Exhibit  A, 
and  endorsement  were  as  follows : — 

Promissory  note  executed  to  Hariharam  Sankara  Narayana 
lyan  Avergal  Irshinarada  Mangalam  Gramam  Eannanoor  Faltala 
Ajnshom,  Palghat  Taluq  by  Bamdoliandran  Bamayyan  of  the  said 
Gramam.  The  amount  I  have  borrowed  from  you  is  Rs.  800.  I 
do  hereby  promise  to  pay  on  demand  the  said  sum  of  eight 
himdred  Bupees  with .  interest  at  the  rate  of  one  per  cent,  a  month. 
Written  on  29th  Meenam  1074  (10th  April  1899).  I  acknowledge 
payment  of  the  consideration. 

(Signed)        Kamacuendrayyan  Kamaytan. 

The    amount    due    under  this  pro- note   must    be    paid    to 
Eolaththooran  Patter's  son  Venkitaohalam  Patter  of  Thaththa-     • 
mangalam   Patinharay  Gramam.     7th     Ghingam    1075    (22nd 
August  1900). 

(Signed)        A.  Sansabanabatana  Iybk. 

*  Seoond  Appeal  Ko.  202  of  1008,  presented  against  the  decree  of  MJtJty. 
^  T.  Tenkata  Bamaiya,   Subordinate  Jndge  of  Palghat,  in  Appeal  Suit  No.  660 
id  1901,  presented  against  the  decree  of  M.B.By.  M.  G.  Krishna  Bao»  District 
Muntif  of  Temelprom,  in  Original  Suit  Ko.  807  of  1000. 
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Bama  Itkn  The  second  defendant  pleaded  want  of  consideration'  for  the 
Vbnkata-  origin^^l  docnment  and  for  the  subsequent  assignment.  The 
CHELLAM  Munsif  found  that  there  was  consideration  for  the  document  but 
that  the  assignment  was  merelj  nominal  and  for  no  consideration. 
He  also  held  that  the  document  was  not  a  negotiable  instrument 
and  holding  that  the  plaintiff  had  no  right  to  sue  and  recover  the 
amount  in  his  own  name  dismissed  the  suit.  On  appeal  the 
Subordinate  Judge  following  Manishwikar  Pranjivan  v.  Bai 
Muli{l)  held  that  it  was  not  open  to  thesesond  defendant  to  raise 
the  plea  of  want  of  consideration  for  the  assignment  and  passed 
a  decree  in  favour  of  the  plaintiff. 

The  second  defendant  appealed  to  the  High  Court. 

The  chief  ground  of  appeal  was  that  Exhibit  A,  not  being  a 
negotiable  instrument,  could  not  be  transferred  by  the  endorsement 
on  it. 

J.  L.  Bosario  for  appellant. 

T,  B.  Bamachandra  Ayyar  for  seventh  respondent. 

C.  F.  Anantdkrishna  Ayyar  for  fourth  to  sixth  respondents. 

JuDOMEKT. — It  is  clear  that  under  section  13  of  the  Negotiable 
Instruments  Act  Exhibit  A  is  not  a  negotiable  instrument.  It  is 
urged,  however,  that  the  endorsement  on  Exhibit  A  ^'  The  amount 
due  under  this  pro-note  must  be  paid  to  Kolaththooran  Patter's 
son  Yenkitachelam  Patter  of  Thaththamangalam  Patinheray 
Gramam.  7th  Chingam  1075 '' is  an  assignment.  {Vide  section 
130  of  the  Transfer  of  Property  Act.)  This  question  has  not  bewi 
decided  by  the  Subordinate  Jndge. 

We  accordingly  direct  the  present  Subordinate  Jndge  to 
decide  the  following  issue  on  the  evidence  on  record  : — 

'*  Does  the  endorsement  on  Exhibit  A  amount  to  a  valid  assign- 
ment  in  favour  of  the  plaintiff  ?  " 

The  finding  should  be  submitted  within  three  months  from  this 
date,  when  seven  days  will  be  allowed  for  filing  objections. 

In  compliance  with  the  above  the  Subordinate  Judge  sub- 
mitted the  following 

Finding. — The  issue  that  I  am  directed  to  tiy  in  the  above 
case  is : — 

''Does  the  endorsement  on  Exhibit  A  amount  to  a  valid 
assignment  in  favour  of  the  plaintiff  ?  " 

-  *« 

(1)  I.LJt.,  18  Bom.,  686. 
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Noir  an  aaaignment  in,  properly,  a  transfer  of  the  whole  **  of  bama  Itsv 
a  porticolar  estate,  the  operative  verbs  heiug  asstgn^  tranter  and  7,1^^'^^^. 
mi  ooer ;  but  other  words  indioating  an  intention  to  make  a  com-  cbbllim 
plete  transfer  will  amount  to  an  assignment  (inde  Wharton's 
*  liBw  Lexicon  *).  Assignment  is  also  used  to  denote  the  tralisfer 
of  a  debt  or  anj  beneficial  interest  in  movable  property,  and  no 
partionlar  words  ore  necessary  to  effect  such  a  transfer  if  the 
intention  to  transfer  is  dear  from  the  language  ue^.  Now  the 
endorsement  in  question  does  not,  indeed,  contain  any  words 
whatsoever  to  show  that  the  sum  due  under  A  has  been  assigned 
to  the  plaintiff.  It  is  on  the  face  of  it  an  order  for  payment  of 
that  sum  to  the  plaintiff  and  seems  to  be  the  result  rather  of  an 
assignment  than  an  assignment  itself ;  but  as  the  fund  which  is 
dne  to  the  person  ordering  and  which  is  ordered  to  be  paid  to  the 
plaintiff  is  very  clearly  indicated  by  the  following  words,  viz.  :•— 
*•  the  amount  duo  under  this  pro-note  "  the  order  I  think  operates 
as  an  equitable  assignment  {vide  Row  v.  Dawson(l)  and,  II  White 
and  Tudor,  page  796,  sixth  edition).  In  this  case  Gibson  bor- 
rowed money  of  defendants  and  gave  them  a  draft  upon  a  fund 
due  to  him  out  of  the  Exchequer  which  was  deposited  with  the 
officer  from  whom  the  fund  was  payable,  and  it  was  held  that  the 
draft  was  an  assignment  to  defendants. 

The  endorsement  in  question  is  an  instrument  in  writing 
signed  by  the  transferor.  It  was  indeed  not  on  a  stamp ;  but  * 
the  necessary  stamp  duty  and  penalty  have  already  been  levied, 
and  so  it  is  not  open  to  any  objection.  I  find  that  the  endorse- 
ment in  question  is  a  valid  equitable  assignment  in  favour  of  .the 
plaintiff. 

After  the  return  of  the  finding  of  the  Lower  Appellate  Court 
upon  the  issue  referred  by  the  High  Court  for  trial,  their  Lord- 
ships delivered  the  following 

JuDGBfENT. — On  the  issue  sent  down,  the  Subordinate  Judge 
finds  that  the  endorsement  on  Exhibit  A  amounts  to  a  valid 
assignment. 

Mr.  Bosario  takes  objection  to  the  finding,  but  we  think  the 
Subordinate  Judge's  conclusion  is  right. 


(1)    1  TM  881. 
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Kama  Itbn  The  transfer  set  op  is  effeoied  by  a  simple  direotion  iif  writing' 
Vbnkata.  ^^  P^y  ^^®  amount  of  the  instrument  to  the  plaintiff,  endorsed 
cHBLLAM     upon  the  instrument  itself.     Mr.  Bosario  contends  that  this  does 

L  ATTRRf 

not  necessarily  import  a  transfer  of  interest,  but  we  think  that 
when  the  direction  to  pay  is  endorsed  upon  the  instrument  itself 
so  that  both  are  handed  ov^er  together  to  the  endorsee  the  intention 
to  effect  a  transfer  must  be  inferred. 

There  is  nothing  in  the  document  here  to  suggest,  as  there  was 
in  the  case  of  Brandts^  Sons  Sf  Co,  v.  Dunhp  Rubber  Co.  LifMted(l) 
upon  which  Mr.  Bosario  relies,  the  existence  of  any  arrangement 
previous  to  the  endorsement  between  the  payee  of  the  note  and 
the  plaintiff  of  a  nature  different  from  an  agreement  to  transfer  a 
debt.  There  is  a  simple  direction  to  pay  the  plaintiff  and  not  as 
there,  a  request  by  a  creditor  of  the  defendants  asking  them  to 
sign  an  undertaking  to  pay  to  the  plaintiffs  '  for  account  of  '  the 
creditor  the  sums  due  by  them  to  him. 

Accepting  the  finding,  we  dismiss  this  second  appeal  with 
costs  of  the  seventh  respondent. 

(I)  L.B.,  1904,  IK.B.,387. 
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APPELLATE  CIVIL. 
Before  Mr.  Justice  Subrakmania  Ayyar  and  3fr.  Justice  Miller, 

SHEIK  MAHAMAD  EAVUTHAR  (Fikst  Plaintiff),  Appbllant,  1906. 

August  17» 
9.  ^  20,  21. 

THE  BRI  riSH  INDIA  STEAM  NAVIGATION  COMPAN  Y        Beptembwj. 

(Limttbd)  by  its  Managing  Agents  Messrs.  MACKINNON 

MACKENZIE  &  CO,,  and  others  (Dbfendaiit.s), 

Respondents.* 

Negligenct,  what  amomita  to  Bill  of  lading,  comt ruction  of. 

H  shipped  4,000  bags  of  rice  in  the  S.S.  ThorndtUe  belonging  to  B  for 
delivery  at  Tnticorin  under  a  bill  of  lading,  which  contained  amongst  others  the 
following  condition  : — 

'*  The  Company  is  to  have  the  option  of  delivering  these  goods  or  any  part 
thereof  into  receiving  ship  or  landing  them  at  the  risk  and  expense  of  the  shipper 
or  consignee  as  per  scale  of  charges  ....  and  is  also  to  be  at  liberty  until 
deliTery  to  store  the  goods  or  any  part  thereof  ....  In  all  cases  and  under 
all  circumstances,  the  liability  of  the  company  shall  absolutely  cease  when  the 
goods  are  free  of  the  shi^  's  ^ackle  and  thereupon  the  goods  shall  be  at  the  risk,  for 
all  purposes  and  in  every  respect  of  ;the  shipper  or  consignee.** 

The  ship  arrived  at  Tutioorin  on  the  23rd  October  and  began  discharging 
goods  on  the  24th.  Heavy  rains  commenced  on  the  27th  and  continued  till  the 
dOih,  but  the  discharge  of  the  goods  was  not  stopped  and  continued  till  the  SOth. 
The  bags  got  wet  while  being  landed  and  became  damaged  by  remaining  on  the 
foreshore  without  being  immediately  removed  by  M. 

H  sued  B  for  damages  for  the  bags  damaged  and  lost.  It  was  found  that 
the  damage  might  have  been  averted  if  the  bags  had  been  removed  by  M 
immediately  on  their  being  landed  and  it  was  also  found  that  B  had  not  taken 
any  precautions  to  protect  the  bags*    On  the  above  facts, 

Held,  that  B  was  bound  to  take  reasonable  care  and  that  his  landing  and 
stacking  the  goods  uncovered  on  the  foreshore  daring  rainy  weather  amounted 
to  actionable  negligence. 

Per  SuBBAHMANiA  Atyab,  J.,  that  the  first  of  the  two  conditions  in  the  bill  of 
lading  did  not  apply  to  the  landmg  of  the  goods  and  that  th  3  second  condition  did 
not  exempt  the  defendants  from  liability  for  i  negligence  as  baileex  till  actual 
delivery  on  land. 

Per  Miller,  J.,  per  contra, — The  second  condition  in  the  bill  of  lading  applied 
to  aU  stages  of  the  transaction  covered  by  the  contract,  including  the  stages  of 
landing  and  storing  and  the  defendants  were  thereby  exempted  from  liability  for 
their  negligenoe  on  such  operations.  If  the  second  condition  should  be  struck  out» 
the  defendaots  will  still  be  protected  ttom  liability  by  the  first  condition. 


*  Second  Appeal  No.  97  of  1904,  presented  as^ainst  the  decree  of  W.  W. 
Phillips,  Esq.,  District  Judge  of  Tinnevelly,  in  Appeal  Suit  No.  86  of  1902,  pre« 
•onted  against  the  decree  of  M.B.By.  S.  Doraiswamy  Ajryangar,  Subordinate 
J«dg»  Qi  Tinnevelly,  in  Original  Snit  Ko.  7  Qf  1901. 
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Shxik      Suit  for  damages  for  loss  sustamed  by  the  plaintifi  owing  to  the 
v.         negligence  of  the  first  defendant  in  landing  and  storing  bags  of 
In^ia^Iteam  ^^  shipped  by  the  plaintiff  in  a  vessel  belonging  to  the  first 
Natioation  defendant. 

The  facts  necessary  for  this  report  are  set  out  in  the  judgment. 

The  lower  Coui*ts  dismissed  the  plaintiff's  suit. 

Plaintiff  preferred  this  second  appeal. 

P.  jB.  Sundara  Ayyar^    F.    V).  Seahachariar  and  iT.  Kuppu^  . 
8u?ami  Ayyar  for  appellant. 

Mr.  2).  Ckamier  for  respondents. 

Judgment  (Subbahmania  Ayyar,  J,). — This  is  a  suit  for  the 
recorery  of  Bs.  2,400  odd,  the  value  of  246  bags  of  rice,  being  part 
of  the  rice  shipped  in  Rangoon,  in  the  S.S.  Thomdale^  belonging 
to  the  first  defendant  company  for  delivery  at  the  port  of  Tuticorin 
to  the  second  and  third  plaintiffs,  agents  of  the  first  plaintiff. 
The  goods  arrived  at  Tuticorin  and  were  landed  by  the  company 
and  placed  on  the  foreshore.  About  1,098  bags  of  rice  out  of  the 
total  cargo,  belonging  to  various  parties,  brought  by  the  ship  and 
placed  on  the  foreshore,  were  destroyed  under  the  orders  of  the 
Municipal  authorities  on  the  ground  that  they  had  become  damaged 
by  rain  and  unfit  for  consumption.  Among  them  were  the  bags 
with  reference  to  which  the  present  claim  is  made.  That  the  bags 
became. damaged  by  rain  and  liable  to  destruction  is  not  disputed. 
Admittedly  the  monsoon  set  in  from  the  night  of  the  27th  October, 
and  it  continued  to  rain  heavily  off  and  on  up  to^  the  30th  idem. 
The  landing  of  the  rice  cargo  had,  no  doubt,  commenced  on  the 
24th,  but  it  was  continued  even  after  the  rains  had  set  in  and  until 
the  30th.  Though  some  default  was  imputed  to  the  plaintiffs,  the 
District  Judge's  opinion  must  be  taken  to  be  in  their  favour,  for 
*  while  he  thought  there  was  apathy  and  negligence  on  the  part  of 
the  consigneos  speaking  generally,  he  found  it  impossible  to  say 
that  the  plaintifb  themselves  were  among  those  that  were  in  any 
way  to  blame.  As  regards  the  charge  of  negligence  against  the 
oompany  the  District  Judge  expressed  himself  thus : 

**  There  is  no  evidence  that  the  cargo  was  put  out  of  the  ship 
*^  during  rain,  but  if  it  happened  to  begin  raining  while  the  boats 
*'  were  between  the  ship  and  shore,  the  boats  natiirall v  went  on.  The 
**  wetting  received  by  the  bags  in  these  circumstances  would  have 
'*  caused  no  damage  had  the  oonsignees  taken  delivery  at  once. 
«  The  damage  was  caused  on  the  foreshorey  and  the  &ot  that  the 
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^'  bags  Ubd  to  stay  there  a  long  time  was  entirely  dne  to  tiie      Shbik 
"  negligenoe  of  oonsignees,  for  defendants  did  all  they  oonld  to    ^^^^ 
'*  olear  the  cargo  qnioUy."  *hi  Beitoh 

Beading  these  observations  with  the  oonclnsion  of  the  Judge  Nayigatiok 
that  it  was  impossLble  to  find  negligence  on  the  part  of  the  plaintiffs  ^^^^^ 
themselves,  the  only  possible  view  with  reference  to  the  bags  in 
dispute  is  that  they,  haying  got  wet  while  being  landed,  were 
allowed  to  remain  on  the  foreshore  in  such  a  condition  that  the 
wetting  ultimately  resulted  in  their  being  completely  damaged^  and 
ihia  without  any  default  on  the  part  of  the  plaintifb.  The  other 
matters  relevant  in  this  connection  are  (1)  that  after  the  bags  in 
question  left  the  ship  nothing  was  done  by  the  company  to  protect 
them  from  exposure  to  rain  either  during  transit  or  on  the  fore- 
shore^ und  (2)  that  the  company  are  unable  to  show  the  specific 
date  or  dates  on  which  they  were  landed  and,  if  stacked  at  all, 
when  that  was  done  so  as  to  enable  the  plaintiffs  to  take  deHvery. 

In  these  circumstances  I  am  of  opinion  that  the  company,  in 
landing  the  goods  as  they  did  without  precautions  to  prevent 
damage  to  them,  failed  to  take  the  same  care  of  the  plaintiff's 
goods  as  a  prudent  person  would,  in  similar  circumstances,  have 
taken  of  Hke  goods  of  his  own,  and  that  the  damage  was  therefore 
the  result  of  the  company's  negligence. 

The  question,  therefore,  is  whether  the  company  is  exempted 
from  liability  by  the  terms  of  the  bill  of  lading.  Mj.  Chamier, 
on  behalf  of  the  company,  relied,  in  support  of  his  conten- 
tion that  tiiey  were  not  liable,  on  the  exception  contained  in 
the  body  of  the  instrument  as  to  *'  accidents,  loss  or  damage  from 
*'  any  aot^  neglect  or  default  whatsoever  of  the  Pilot,  Master  or 
«  Mariners  or  other  servant  of  the  company  '^  and  also  upon  the 
following  passage  in  fixe  concluding  part  of  paragraph  9  of  the 
conditions  appearing  at  the  foot  of  the  bill  of  lading  : ''  In  all  cases 
*^  and  under  aU  circumstances  the  liability  of  the  company  shall 
'^  absolutely  cease]  when  the  goods  are  free  of  the  ship's  tackle, 
^*  and  thereupon  the  goods  shall  be  at  the  risk  for  all  purposes  and 
^  in  every  respect  of  the  shipper  or  consignee." 

Aooording  to  the  opening  part  of  the  said  condition  No.  9,  it 
was  optional  with  the  compan;^  to  deliver  the  goods  into  a  receiving 
ship,  or,  as  the  company  did  on  the  present  occasion,  to  land  them 
for  delivery  at  the  expense  of  the  consignee  on  a  scale  of  charges 
fixed  by  the  company.    The  bill  of  lading  here  is,  with  one 

DigffzedbyLiOOgle 


82  THE  INDIAK  LAW  BBP0BT8.  [VOL.  XXX 

Shbik      exception  not  material,  identical  with  the  bill  of  ladiAg  of  the 
Mahaxad    ^^^  company  which  had  to  be  construed  in  British  India  Steam 
Tra  BEiTiiH  N<wigation  Company  v.  Ratan8i{l)  and  the  observations  of  Farran, 
NAi^afS^N  C.J„  at  page  187  are  appHoable.    He  said  :  "  When  examined  it 
Company.    ,^^  ^^  f^^^^  t^  provide(l)  for  the  carriage  of  the  goods  on  the 
voyage,  (2)  for  the  landing  of  the  goods,  (3)  for  storing  them  on 
the  wharf  or  in  a  godown,  and  (4)  for  their  delivery  :  and  appro- 
priate exemptions  from  liability  are  inserted  to  cover  each  stage 
of  the  defendants'  responsibility.'* 

We  are  here  concerned  only  with  those  provisions  of  the  bill  of 
lading  which  provide  for  matters  arising  after  the  goods  leave  the 
ship's  tackle  and  these  are  exclusively  dealt  with  by  the  second 
passage  relied  on  by  Mr.  Chamier.    The  liability  or  non-liability 
of  the  company  has  therefore  to  be  decided  not  with  reference  to 
the  exemption  relied  on  in  the  body  of  the  document,  but  solely 
with  reference  to  the  other  exemption  contained  in  the  condition 
No.  9.    Mitchell  v.  Lancashire  and  Yorkshire  Railway  Co.(2),  cited 
by  Mr.  Sundaxa  Ayyar,  seems  to  me  a  clear  authority  against  the 
construction  which  Mr.  Chamier  sought  to  place  upon  it.    1  he  fact*^ 
that  there  the  defendants  were  land  carriers  makes  no  difference. 
The  Eailway  Company,  the  defendants  in  that  case,  notified  the 
consignee  of  the  arrival  of  some  flax  and  required  him  to  remove 
it  stating  that  they  would  hold  it  "  not  as  common  carriers  but 
ftB  warehousemen,  at  owner's  risk  and  subject  to  the  usual  ware- 
house charges.''    Part  of  the  flax  was  not  taken  by  the  consignee 
for  a  considerable  time  and  remained  in  the  station  on  open  ground, 
there  being  no  warehouses  in  the  place.    They  were  insuflScientiy 
covered  and  got  damaged  by  wet.    Treating  the    advice-note 
acquiesced  in  by  the  consignee  as  the  contract  between  the  parties, 
it  was  held  that  the  company  was  liable  for  negligence,    l^he 
following  observations  of  Blackburn,  J.,  are  much  in  point : 

"  I  take  it  the  law  is  very  dear  to  this  extent,  that  where  a 
<*  carrier  receives  goods  to  carry  to  their  destination  with  a  liability 
*<  as  carrier  (except  so  far  as  that  duty  is  qualified  by  exceptions), 
•«  he  may  be  said  to  be  an  insurer.  The  goods  are  then  to  be 
^«  carried  at  the  risk  of  the  carrier  to  the  end  of  the  journey,  and 
"  when  they  arrive  at  the  station  to  which  they  were  forwarded, 
^^  the  carrier  has  then  complied  with  his  duty  when  he  haa  given 

(X)  J.Ii.R.,  22  Bom.,  184.  (2)  LX,  10.  Q.B.,  p.  256. 
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**  notice  to  the  consignee  of  their  arrival.     And  after  this  notice       shiik 
"  if  the  Consignee  does  not  fetch  the  goods  away,  and  becomes  in     Mahamad 
**  mora^  then  I  think  the  carrier  ceases  to  incur  any  liability  as  The  B&itish 
**  oarrier,  but  is  subject  only  to  the  ordinary  liability  of  bailee.  Katiqatioit 
**  There  are  several  cases  in  which  the  question  has  been  very  much    ^^''^^''y. 
^^  discussed  as  to  when  a  carrier's  liability  ceases  as  an  insurer  and 
^'hisliability  is  changed  into  that  of  warehouseman.     .     .     .     But 
^'  I  do  not  think  there  has  been  any  case  decided  to  this  extent  that 
**  because  the  owner  of  goods  was  idle  and  blameable  for  leaving 
*'  them  in  the  carrier's  handsltherefore  he  as  bailee  held  them  under 
**  no. responsibility  whatever.     .     ,     .     I  think  that  tbe  words  of 
**  that  note  mean  to  point  out  that  they  (the  company)  would  hold 
"  them  as  warehousemen  and  therefore  they  would  be  bound  to 
*^  take  care  of  them ;  and  at  the  owner's  risk  so  far  as  this^  that 
'^  they  did  not  hold  as  carriers  with  a  liability  as  absolute  insurers 
'*  (pages  260  and  262)." 

This  advice-note  differed  from  the  condition  in  the  present 
case  in  that  the  note  in  terms  stated  that  the  carrier's  liability  had 
oeased  and  that  the  holding  was  only  in  the  character  of  ware- 
housemen.  That  no  such  sharp  line  is  drawn  in  the  present  case 
by  the  provisions  under  consideration  is  not  a  circumstance  making 
the  case  of  the  company  better.  It  is  well  established  that  general 
words  of  this  description  used  by  a  carrier  are  to  be  taken  as  far 
as  possible  against  him.  Taubman  v.  Pacific  Steam  Navigation 
Co.  (1)  cited  by  Mr.  Chamier  no  doubt  seems  to  go  the  other  way, 
but,  assuming  that  the  language  of  the  contract  there  is  not  more 
specific  than  that  of  the  condition  here,  it  would,  if  undistinguish- 
able  on  the  ground  that  it  related  to  passengers'  ba^age,  be  a 
decision  difficult  to  follow  as  not  conforming,  as  suggested  in 
Seven  on  '  Negligence '  (p.  1178),  to|the  rule  just  stated,  according 
to  which  ambiguous  expressions  employed  by  a  company  for  the 
purpose  of  limiting  their  common  law  liability  have  to  be  con- 
strued against  the  compan;v.  Be  this  as  it  may,  having  regard  to 
the  later  case  referred  to  above  which  in  many  respects  bears  a 
closer  resemblance  to  the  present  instance,  I  am  of  opinion  that 
the  defendants  here  are  not  by  the  passage  in  the  condition  relied 
on  exonerated  from  liability  for  the  negligence  established  against 
them.     The  passage  might  be  taken  as  going   the  length    of 

(1)  26  L.T.,  704. 
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Shiik  supporting  the  company's  present  contention,  if  on  the  goods  lear- 
y,  ing  the  ship's  tackle,  they  had  altogether  passed  out  of  the  com- 
i^u^Stbam.P*"^'^'*  charge.  But  that  was  clearly  not  the  case  inasmuch  as 
Navigation  there  was  no  delivery  by  the  ship's  side  but  only  a  transit  of  the 
goods  for  delivery  on  land.  Until  their  duty  to  deliver  in  this  way 
was  discharged,  the  company's  possession  continued.  To  say  that 
during  such  possession  they  held  the  property  in  one  character  or 
another,  but  without  the  responsibilities  incidental  to  such  charac- 
ter under  the  law,  would  be,  to  say  the  least,  spelling  out  of  the 
indefinite  expression  *'  at  the  risk  for  all  purposes  and  in  every 
respect,"  an  agreement  which,  if  intended  to  be  made,  should  be 
in  language  so  explicit  as  to  exclude  any  other  meaning.  For,  if 
the  general  words  here  are  to  be  read  in  the  comprehensive  way 
suggested  on  behalf  of  the  company,  they  would  exempt  them  from. 
wilful  misconduct  on  the  part  of  the  company's  servants.  Except 
when  the  words  leave  no  option  to  the  Court  to  construe  them  as 
otherwise  than  making  out  an  agreement  that  the  party  holding- 
the  goods  in  a'legal  character  contracts  not  to  be  responsible  for  a 
breach  of  any  of  the  incidents  attaching  to  it  in  law,  the  agreement 
should,  I  think,  be  taken  to  provide  only  for  some  definite  matter 
or  matters  in  connection  with  the  legal  relation  subsisting  between 
the  parties  to  the  agreement.  This  is  implied  in  the  decision  in 
Mitchell  Vc  LancasMre  and  Torkshire  Bmlway  Cb.(l),  Hence  the 
only  tenable  view  seems  to  be  that  fhe  passage  in  the  condition  in 
question  puts  an  end  to  the  company's  liability  as  carriers  when 
the  goods  leave  the  ship's  tackle  and  constitutes  their  subsequent 
possession  until  delivery  as  that  of  bailees. 

In  this  view  it  is  unnecessary  for  me  to  consider  whether^  if 
the  passage  in  question  were  to  be  construed  as  operating  to 
exonerate  the  company  from  all  possible  liability — even  for  wilful 
misconduct  on  the  part  of  their  servants — ^such  an  agpreement 
would  be  sustainable  in  law. 

I  would  accordingly  allow  the  appeal,  reverse  the  decree  of  the 
lower  Courts  and  grant  the  relief  prayed  for  with  oosts  for  the 
plarntifEs  throughout. 

Miller,  J. — ^I  think,  having  been  found  to  have  landed  and 
stacked  the  rice  upon  the  foreshore  during  heavy  rains,  without 
taking  any  precaution  to  protect  the  bags,  the  defendants  should 

(1)  L.B.,10Q.B.,266. 
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have  been  held  by  the  Distriot  Judge  to  be  guilty  of  negligence.       Shxik 
It  is  nol  shown  that  they  had  any  cargo  of  their  own  to  land  on    ^^^^^^ 
this  ocoasiony  and  it  is  found  that  they  lent  to  the  consignees  all  ^°*  British 
the  tarpaulins  which  they  had^and  that  they  did  what  they  could  Natigatioii 
to  expedite  the  removal  of  their  property  by  the  consignees,  but      ^*'^^^' 
these  facts  would  not  exonerate  them.     They  are  negligent  if  they 
did  not  take  reasonable  care,  and  the  stacking  of  bags  of  rice 
nnooTered  on  the  open  foreshore  exposed  to  rain  is  not  prima  facie 
taking  reasonable   care.     The  District  Judge's  finding  must  be 
taken  to  be  that  the  plaintiffs  were  not  guilty  of  negligence. 
Unless  then  they,  are  protected  by  the  bill  ;of  lading  the  defend- 
ants are  liable. 

My  view  of  the  biU  of  lading  is  this.  The  general  exception 
of  n^ligenoe  will  apply  to  all  stages  of  the  transaction  covered  by 
the  contract,  and  is  not  restricted  to  that  stage  during  which  the 
goods  are  actually  in  the  ship  (Compare  Hassanbhoy  Visram  v. 
The  Briiish  India  Steam  Navigation  Co,,  Ltd.{l)  and  JeUicoe  v. 
The  Briiieh India  Steam  Naoigatiofii  Co.,{2)y  but  if  there  is  a  special 
clause  dealing  with  a  particidar  stage  of  the  transaction  that  must 
be  applied,  to  the  exclusion  of  the  general  exeption  (Compare 
Britieh  India  Steam  Navigation  Co.  v.  Ba/an«i,(3).  Here  the 
stage  of  landing  and  storing  is  covered  by  the  comprehensive 
condition  freeini?  the  company  from  all  liability  in  all  cases  after 
the  goods  have  left  the  ship's  side.  Such  a  condition  is  intended 
evidently  to^exdude  all  other  conditions  less  wide  and  comprehen- 
sive than  itself,  and  must  be  taken  to  be  the  sole  conditionfin  the 
bill  of  lading  governing  the  landing  of,  and  subsequent  dealing 
with,  the  cargo  so  long  as  it  stand-in  the  bill  of  lading.  I  say 
the  sole  condition,  because  it  seems  to  me  that  the  sentence 
immediately  following :  "  And  thereupon  the  goods  shall  be  for 
all  purposes  and  in  every  respect  at  the  risk  of  the  shipper  or 
consignee"  does  not  constitute  a  second  condition  but  merely 
reiterates  and  explains  the  first. 

Now  the  condition  runs  ts  follows  : — "  In  all  cases  and  under 
all  circumstances  the  liability  of  the  company  shall  absolutely 
cease  when  the  goods  are  free  of  the  ship's  tackle,  and  thereupon 


(1)  IXJl.,  13  Bom.,  571.  (2)  I.LJL,  10  Calo.,  489. 

(8)  LLJt.,  23  Bom.,  184. 
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SuiiK      the  goods  shall  be  for  all  purposes  and  in  every  respect  at  the  ris| 

Mahamad    of  the  shipper  or  consignee." 
The  Beitmh       jf  this  condition  gives  dear  and  unambiguous  expression  to  i 
NAviGATioif  stipulation  made  by  the  one  party  t^  the  contract  and  accepted  bj 

Company,  ^j^^  other,  we  are,  to  use  the  words  of  Oockbum,  0.  J.,  in  StadharcT 
V.  iee(l)  bound  to  give  effect  to  that  stipulation,  without  stopping 
to  consider  how  far  it  is  reasonable  or  not.  There  does  not  seem 
to  be  here  any  ambig^ty  in  the  stipulation.  In  the  case  of 
Mitchell  V.  Lancashire  and  Yorkshire  Railway  Ce>.(2)  relied  on  by 
Mr.  Sundara  Ajyar,  Field,  J.,  felt  himseU  bound  to  construe  the 
words  ^'  at  the  sole  risk  of  the  owner  "  in  the  contract  before  him  as 
subject  to  the  expressed  admission  that  the  company  held  as  ware- 
housemen, I.e.,  "  under  a  known  /character  and  definition."  And 
Lord  Blackburn's  judgment  proceeded  principally  on  the  ground 
stated  at  the  bottom  of  pag^  261  of  the  report,  where  he  said : 
*'  What  we  have  to  consider  is,  whether  defendants  can  have  ttie 
benefit  of  receiving  warehouse  rent  without  any  liability  whatever, 
for  that  is  what  Mr.  Herschell's  argument  came  to.  We  are  to 
be  paid  warehouse  rent  and  keep  them  as  warehousemen  but  we 
are  not  bound  to  take  any  care  of  them  at  nU.  It  is  but  reasonable 
to  suppose  that  if  the  defendants  meant  to  express  any  such  thing 
as  that  it  should  have  been  expressed  clearly  and  distinctly  '' ;  and 
the  learned  Judge  was  unable  to  import  the  meaning  contended 
for  into  the  words  *  at  owner's  sole  risk.'  Here  there  is  no 
ambiguity  that  I  can  see.  The  words  though  general  are  perfectly 
distinct  and  clear.  The  company  does  not  say  that  it  will  holdas 
warhousemen  or  under  any  other  "  known  character  and  defini- 
tion." It  says  simply  that  it  will  tfiJce  absolutely  no  liability  in 
any  case  or  under  any  circumstance  once  the  goods  have  left  the 
ship,  and  that  from  that  time  all  risk  for  all  purposes  and  in  very 
respect  shall  be  upon  the  owner.  I  do  not  think  that  anything 
can  be  clearer  than  this.  It  no  doubt  involves  the  position  to  which 
Lord  Blackburn  adverted,  that  the  defendants  repudiate  liability 
while  charging  landing  charge  and  storage  rents.  But  the 
repudiation  is  distinct  and  clear  here  and  not  qualified  by  any 
undertaking,  and  however  much  I  may  endeavour  to  read  their 
words  against  the  company,  I  cannot  read  into  them  an  admission 

(1)  82  L  J.Q.B.,  75  at  p.  77.  (2)  LJt.,  10  Q.B.,  256. 
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of  any  lisbilitj  wliatever  for  loss  or  damage  done  to  the  goods  while      bqbik 
being  landed  or  stored.    Would  fe  shipper  reading  this  bill  of     M^h^**^^ 
lading  think  that  he  had  any  protection  in  the  landing  of  his  goods  Thb  Bkitish 
under  it  ?    Surely  he  could  not  do  so.  Natioation 

This  case  is,  I  think,  practically  on  all  fours  with  the  case  C®"^^^^« 
of  Taubman  v.  Pacific  Steam  Navigatioii  Co.(l),  in  which  the 
defendants  were  exonerated  from  liability  for  loss  by  negligence 
of  a  passenger's  luggage.  Mr.  Beven  in  his  work  on  '  Negligence 
in  Law  '  (2nd  Edition,  p.  1310,  footnote)  suggests  that  that  case 
might  not  be  f  oUowed  in  England,  and  would  certainly  not  be 
followed  in  America,  but  if  liiat  be  so  the  reason  so  far  as  I  can  see 
would  be  that  the  defendants  could  not  be  allowed  to  contract 
themselves  out  of  all  liability.  In  the  case  of  Le  Blanche  y.  London 
and  North  Western  Railway  Co.(2),  to  which  the  learned  author 
refers  in  his  note,  the  Court  does  not  refer  to  and  does  not 
seem  to  me  to  throw  doubt  on  Taubman  v.  Pacific  Steam  Navi- 
gaikm  Co\\),  There  was  an  affirmative  contract  by  the  Railway 
Company  to  do  what  they  could  to  ensure  the  punctual  running 
of  the  trains,  and  reading  this  as  a  part  of  the  contract,  the 
Court  held  that  the  further  condition  repudiating,  responsibility 
for  delay  or  detention  could  apply  only  to  such  delays  and  deten- 
tions as  ^re  not  due  to  the  company's  default.  That  is  reasonable 
enough  but  is  not  the  case  of  Tavbman  v.  Pacific  Steam  Navi- 
gation  Co.(l),  where  the  contract  was  that  the  company  would  nox; 
be  liable  for  the  loss  of  luggage  under  any  circumstances. 

It  may  no  doubt  be  that  the  carrier  ought  not  to  be  allowed  to 
absolve  himself  from  all  liability  for  negligence,  and  here  Mr. 
Sundara  Ayyar  contended  that  the  condition  ^hich  I  am  consider- 
ing sh^d  be  struck  out  of  the  bill  of.  lading  on  that  groimd, 
t.«.,  as  being  contrary  to  public  policy.  It  may  be  open  to  us  to 
reject  it  on  that  ground,  but  not,  I  think,  on  the  ground  that  it 
does  not  clearly  repudiate  all  liability. 

But  it  is  not  necessary  for  me  to  decide  whether  or  not  we  can 
allow  the  condition  to  stand  as  part  of  the  bill  of  lading,  for  if  it 
be  rejected  the  contract  to  carry  and  deliver  does  not  thereby  fail, 
and  in  my  view  of  the  bill  of  lading  which  I  have  stated  above^  if 
the  footnote  is  struck  out  the  general  exception  will  come  into 


(1)  26  L.T.,  1 704.  (2)  1  C.P.D.,  286. 
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Shiik      operation  and  the  oompany  will  be  protected  against  file  negli- 

^^^"^^    gence  of  its  servants. 

The  Beitish       It  has  been  frequently  held  that  an  exception  against  negli- 

Kavioation  genoe  is  valid  if  clearly  expressed  and  the  cases  in  JeUieoe  v.  The 

British  India  Steam  Ncmgaiion  (7o.(l)  and  Haasambhoy   Vitram 

V.  The  British  India  Steam  Namgation  Co.j  Ltd,{2)  are  anthorities 

in  India  to  that  e&ot,  from  which  I  am  not  prepared  to  express 

dissent. 

If  then  the  condition  as  to  the  landing  be  struck  out,  ihm 
general  exception  of  negligence  will  protect  defendants,  and  if  the 
condition  be  allowed  to  remain  the  defendants  are  protected  by  it. 
In  either  event  the  second  appeal  fails  and  I  would  dismiss  it 
with  costs. 

Under  section  576  of  the  Civil  Procedure  Code  the  judgment 
of  the  Hon'ble  Mr.  Justice  Miller  prevails  and  the  second 
appeal  is  dismissed  with  costs. 

Solicitors  for  respondents — ^Messrs.  Orr^  David  Sf  Brighhcelh 


APPELLATE  CIVIL. 


Before  Sir  Arnold  White^  Chief  Justiee,  Mr.  Justice  Benson 
and  Mr.  Justice  WalUs*  * 

1906.  SOBBA  NAEAYANA  VATHIYAR  and  othbbs  (FBrmoNBB- 

5, 25.  Plaintiff  and  His  Lboal  Bbpbbsbntattvbs),  Appbllants, 


V, 

BAMASWAMI  AIYAB  (Rbspondbht-Dbpbndant), 

BlBPONDBNT.* 

Negotiable  ImtrumentB  Att  XXvi  of  1881,  as.  S,  78— In  a  suit  by  a  pay$§  named 
in  a  nsgoHahle  instrumsni  or  cm  indorsss,  plea  that  futh  pgyee  or  indorsee 
is  henamidar  not  allcwahle. 

According  to  the  law  merohant  which  governed  negotiable  uiBtruments  in  thii 
oonntry  before  the  passing  of  the  Negotiable  Instnupents  Aot,  no  person  oonld 
sue  on  a  negotiable  instmment  nnless  he  were  named  therein  as  payee  or  unless 

(1)  I.L 3.,  10  Oalo.,  489.  (2)  I.L.R.,  18  Bom.,  571. 

*  Appeal  Ko.  88  of  1804,  under  seotion  15  of  the  Letters  Patent,  presented 
against  the  judgment  of  Mr.  Justice  Subrahmania  Ay  jar  in  Civil  BeTi^on 
Petition  No.  401  of  1908,  oonflrming,  under  section  576,  Civil  Procedure  Code. 
the  decree  of  L.  C.  Miller,  Esq.,  District  Judge  of  Salem,  in  Small  Cause  3uit 
No.  10  of  190S. 
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he  had  besome  entitled  as  endorsee  or  bearer.    Seotiona  8  and  78  of  the  Negoti-        Subba 

able  InatmineiLU  Act  have  reproduced  the  law  as  it  stood  before  thA  passing  of     Naiatana 

Vatbita  b 
the  Act.    The  general  provisions  of  the  Indian  Contract  Act  as  regards  the 

ni^tts  and  liabilities  of  undisclosed  f  rincipels  were  not  intended  to  alter  these    Bakaswami 

wen  estal)lished  roles  as  to  negotiable  instruments.    In  a  suit  on  a  negotiable       Aitab. 

iBstminent  by  the  payee  named  therein  or  the  indorsee,  it  is  not  open  to  the 

defendant  to  plead  that  such  payee  or  indorsee  is  a  mere  benamidar. 

Gwmapaii  Kaiksn  y.  Baminatha  PUlai,  (U.B.P.  No.  678  of  1896),  unreported^ 

Gtirumurfi  t.  Sivayya,  (I.L.B.  21  Mad.,  391),  oTerruled. 

Suit  on  a  promissory  note  executed  by  the  defendant  and  made 
payable  to  the  plainti£F  or  his  order.  The  defendant  pleaded  that 
the  plaintiff  was  only  benamidar  for  one  E,  who  had  adranoed  the 
consideration  for  the  promissory  note  and  the  amount  had  been 
duly  paid  to  E. 

The  District  Judge  received  oral  evidence  in  support  of  this 
plea  and  dismissed  the  suit. 

The  plaintiff  preferred  a  oivil  revision  petition  to  the  High 
Court.  There  was  a  difference  of  opinion  as  to  the  sustainability 
of  the  defendant's  plea  and  the  judgment  of  the  District  Judge 
was  upheld. 

Plaintiff  apx>6aled  under  section  15  of  the  Letters  Patent. 

T.  Subrahmania  Ayyar  for  appellants. 

C.  Venkaiasubbaramiah  for  respondent. 

Judgment. — ^This  is  an  appeal  under  section  15  of  the  Letters 
Patent  from  an  order  of  this  Court  refusing  to  revise  the  appellate 
judgment  of  the  District  Court  in  a  suit  on  a  promissory  note. 
The  suit  being  of  a  small  cause  nature  no  written  statement  was 
filed  by  the  defendant,  but  it  appears  from  the  judgment  of  the 
JHstrict  Judge  that  the  question  before  him  was,  whether  the 
defendant  was  entitled  to  give  evidence  to  show  that  the  promissory 
note  was  not  really  executed  in  the  plaintiff^s  favour,  although  he 
was  the  payee  named  in  the  note,  in  support  of  a  plea  that  the  note 
had  been  discharged  by  payment  to  the  person  really  interested. 
The  District  Judge  held  the  evidence  admissible  and  dismissed  the 
plaintiffs  suit.  In  this  Court  there  was  a  difference  of  opinion, 
Sabrahmania  Ayyar,  J.,  holding  that  the  District  Judge  was  right 
while  Da  vies,  J.,  considered  that  the  defendant  was  precluded  by  the 
terms  of  the  Negotiable  Listruments  Act  from  denying  the  payee's 
r^ht  to  sue.  The  question  whether  it  is  open  to  the  defendant  in 
a  suit  on  a  negotiable  instrument  to  plead  that  the  payee  named  in 
the  instrument,  or  the  indorsee,  as  the  case  may  be,  is  a  mere 
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SuBBA  benamidar  and  not  entitled  to  sue  is  one  of  considerable  im^itance, 
Vathitab  ^^^  must  in  the  first  plaoe  be  considerod  with  reference  to  the 
*•  terms  of  the  Negotiable  Insti-uments  Act  which,  if  applicable,  are, 
AiTAB.  of  course,  decisive.  In  our  opinion  sections  78  and  8  are  clearly 
applicable,  and  it  depends  on  the  construction  of  these  sectioiis 
whether  the  question  is  concluded  by  the  Act.  Section  78  provides 
that  subject  to  the  provisions  of  section  S2{c)  which  do  not  apply 
here,  ''  payment  of  the  amount  due  on  a  promissory  note  must,  in 
order  to  discharge  the  maker,  be  made  to  the  holder.  *'  These 
provisions  are  imperative  and  in  our  opinion  preclude  the  maker 
when  sued  on  the  instrument  from  pleading  discharge  by  payment 
to  any  one  but  "  the  holder."  "  Holder  *'  is  defined  in  section  8 
as  '*  any  person  entitled  in  his  own  name  to  the  possession  of  tke 
note  and  to  receive  or  recover  the  amount  due  thereon  from  the 
parties  thereto/'  Having  regard  to  the  prevalence  of  benami 
transactions  in  this  country,  that  is,  to  the  practice  of  acquiring' 
property  or  rights  in  the  name  of  another,  wc  consider  the  use  ot 
the  words  "  entitled  in  his  own  name "  in  the  definition  of 
'^  holder  "  most  significant,  and  that  they  were  inserted  by  the 
legislature  for  the  purpose  of  preventing  any  one  from  claiming 
the  rights  of  a  **  holder  ^'  under  the  Act  on  the  groimd  that  the 
ostensible  holder  was  a  mere  benamidar.  The  respondent's  vakil 
has  been  unable  to  suggest  any  other  meaning  for  the  words  "  in. 
his  own  name  '^  which  would  not  render  them  wholly  superfluous. 
We  find  that  the  same  construction  has  been  put  upon  these  words 
in  Calcutta  in  Sarat  Chunder  Butt  v.  Kedar  Nath  Das9{\)  decided 
by  Banerjee  and  Bampim,  JJ.,  a  case  which  is  not  referred  to  in 
the  judgments  of  our  learned  brothers  and  does  not  seem  to  have 
been  cited  before  them.  It  was  there  held  on  a  consideration  of 
the  language  of  section  8  that  it  was  not  open  to  the  defendant  in 
a  suit  by  the  indorsee  on  a  negotiable  instrument  to  set  up  that 
the  indorsee  was  a  mere  benamidar,  and  this  Court  has  come  to  a 
similar  conclusion  but  without  discussing  the  language  of  section  8 
in  Bojjamma  v.  Venkatarainayya{2)  and  other  cases  to  wiiich  we 
shall  refer  later.  In  connection  with  the  words  '^  entitled  in  his 
own  name  "  in  section  8  we  may  refer  to  the  use  of  the  words  "  in 
his  name "  in  section  27  which  provides  that  *'  every  person 
capable  of  binding  himself  or  being  bound  on  a  negotiable  instru- 

1 ; — 

(1)  2  C.W.N.,286.  (2)  I.L.B..  21  Mad.,  80. 
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ment  mj  so  bind  himsolf  or  be  bound  by  a  duly  authorized  agent       Subba 
Mting  in  his  name.  "    It  is  of  the  essence  of  a  code  that  it  should    yathitas 
be  exhaustiye*  and  we  think  that  the  effect  of  this  section  is  that  „     ^* 

fiAMASWAMI 

the  piinmpal  can  only  be  made  liable  through  his  agent  on  a  Aitab. 
negotkibte  instrument  when  the  agent  acts  as  here  prescribed  in 
his  (the  principal's)  name,  that  is,  when  he  signs  as  agent,  and 
that,  a^  held  by  this  Court  decided  under  the  Act  {Paramaswa 
Mudaii  Tm  Kannmuiku{l))  an  undisclosed  principal  cannot  be  sued 
on  a^siegotiable  instrument. 

.  Jkother  reason  for  referring  to  section  27  as  well  as  to  sections 
%'mM^^9  is  that  in  our  opinion  these  sections  reproduce  the  pre- 
^Ti^jrng  law,  as  was  to  be  expected  in  a  codifying  Act.  We  think 
.^ttiat  before  the  passing  of  the  Act  negotiable  instruments  were 
gOYemed  in  this  country  as  in  England  by  the  law  merchant, 
sad  as  stated  in  Leake  on '  Contracts,^  4th  edition,  page  337, 
*'  aocording  to  the  law  merchant  no  person  could  be  sued  unless 
lie  appeared  as  party  by  name  or  designation  on  the  face  of  the 
instrument ;  nor  could  any  person  sue  unless  he  were  named  therein 
as  payee-promisee  or  unless  he  had  become  entitled  as  indorsee  or 
bearer."  We  cannot  find  anv  English  case  in  which  an  imdisdosed 
principal  has  attempted  to  sqe  on  a  negotiable  instrument,  and  we 
think  that  the  decisions  clearly  established  that  an  undisclosed 
]»aiicipal  could  not  be  sued.  In  Miles*  C7foim(2),  Lord  Justice 
James  said  that  it  had  always  been  the  law  in  England  that  nobody 
18  liable  upon  a  bill  of  exchange  unless  his  name  or  the  name  of  some 
partnership  or  body  of  persons  of  which  he  is  one  appears  on  the 
&oe  or  on  the  back  of  the  bill  and  Lord  Justice  Mellish  shows 
tliat  Edmunds  v.  SiMheU{S)  is  not  in  any  way  opposed  to  this  rule. 
Lindus  v.  Bradwell{i)  where  a  husband  acknowledged  his  wife's 
signature  has  been  treated,  we  think  rightly,  as  a  case  of  signature 
by  the  husband  in  an  assumed  name,  and  does  not  warrant  the 
proposition  that  an  undisclosed*  principal  may  be  sued  on  a 
negotiable  instrument.  The  rule  that  undisclosed  principals  could 
not  sue*  or  be  sued  on  bills  or  notes  was,  as  pointed  out  by  Leake, 
an  exception  from  the  rule  which  allowed  an  undisclosed  principal 
to  sue  and  be  sued  on  contracts  not  under  seal  made  by  the  agent  in 
his  own  name.    We  think  this  rule  was  not  extended  to  bills  and 


(1)  S.  A.  No.  182  of  1891  (xmroported^         (2)  L.B.,  9  Ch.,  636. 
(3)  L,R.,  [(1866)  1  Q.B.,  97.]  (4)  [(1818)  5  C.B.,  683.] 
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SoBBA       notes,  not  so  much  because  of  their  analogy  to  deeds,  as  Beoaufie 

Vathiyab    *^®y  ^®^®  governed  by  the  law  merchant  representing  the  usage  of 

V.         merchants  throughout  the  western  world,  and  because  in  the  case 

KaMASWAMI  .111  .111 

AiYAR.  of  instruments  intended  to  be  negotiable  and  to  pass  from  hand  to 
hand  usage  and  policy  alike  required  that  the  real  contract  should 
appear  on  the  face  of  the  instrument.  We  do  not  think  that  the 
general  provisions  of  the  Indian  Contract  Act,  1872,  as  to  the  rights 
and  liabilities  of  undisclosed  principals  were  intended  to  alter  well- 
established  rules  as  to  negotiable  instruments  which  in  our  opinion 
continued  to  be  governed  by  the  law  merchant  based  on  general 
mercantile  usage. 

The  provisions  of  the  Bills  of  Exchange  Act,  1882,  also  appear 
to  be  in  accordance  ivith  the  view  we  have  taken.  Under  section 
59  a  bill  is  discharged  by 'payment  in  due  course  which  by  the  section 
is  payment  to]a  '*  holder  "  and  holder  is  defined  in  section  2  as  *^  tho 
payee  or  indorsee  of  a  bill  or  note  who  is  in  possession  of  it  or  the 
bearer  thereof, "  while  as  regards  the  payee  section  7  (1)  provides 
that  in  "  a  bill  not  payable  to  bearer,  the  payee  must  be  named  or 
%therwi8e  indicated  therein  with  reasonable  certainty."  On  tht 
other  hand,  the  non-liability  of  an  undisclosed  principal  on  a  bill 
or  note  is  expressly  provided  for  by  section  23.' 

In  America  the  new  Negotiable  Instruments  Law  printed  in 
the  appendix  to  Mr.  Danieirs  work  on  negotiable  instruments 
which  has  been  adopted  by  twenty  states  of  the  American  Union 
including  Now  York,  Massachusetts  and  Pennsylvania  appears 
to  reproduce  in  this  as  in  most  other  respects  the  provision  of 
the  Bills  of  Exchange  Act  and  may,  in  our  opinion,  be  regarded 
as  representing  the  preponderance  of  authority  in  America ;  see 
sections  2,  37,  148,  200.  With  regard  to  American  case  law, 
paragraphs  1187  and  1188  of  Daniell's  work  referred  to  by  our 
learned  brother  appear  to  go  no  further  than  to  say  that  when  tho 
payee  on  the  face  of  the  bill  is  described  thereon  as  agent,  the 
principal  may  sue,  nor  do  the  decisions  in  the  two  cases  cited  by 
our  learned  brother  appear  to  go  further.  On  the  other  hand,  we 
have  been  referred  to  paragraph  80  of  Mr.  Daniell's  work  where 
it  is  said  to  have  been  held  that  parol  evidence  is  not  admissible  to 
show  that  a  note  was  to  be  paid  to  some  other  person  than  the  payee^ 
and  to  paragraph  93  where  it  is  said  that  the  maker  of  a  note  is 
estopped  from  showing  that  the  payee  was  not  the  real  party  in 
interest  at  the  time  the  note  was  executed. 
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W^  oome  now  to  tlie  Madras  deoisions  since  the  passing  of  Bubba 
the  Act.  In  {Paramaswa  Mudali  v.  KannimtUhu(l))  as  already  v^TmrAm 
stated  it  was  held  we  think  rightly  that  an  nndisolosed  principal  ^' 
cannot  be  sued  on  a  negotiable  instrument.  In  Oanapaii  Naiken  aitas. 
T.  Saminaiha  PiHai{2)  it  was  held  that  a  benamideu*  cannot  sue  on 
a  n^otiable  instrument  and  in  Crurumurii  r.  8ivayya{Z)  it  was  held 
(but  without  referring  to  the  terms  of  the  Act,)  that  an  infant  was 
entitled  to  sue  by  his  next  friend  on  a  note  taken  by  his  mother 
in  her  own  name  on  account  of  his  estate.  These  decisions  have 
not  been  followed  until  the  present  case  and  must  in  our  opinion 
be  overruled.  On  the  other  hand,  it  was  held  in  Bo/jamma  v. 
Venkataramayya{A)  dissenting  from  Oanapaii  Naiken  v.  Sammaiha 
P$Uai{2)  that  it  was  not  open  to  the  defendant  to  plead  that  the 
payee  or  indorsee  was  a  mere  benamidar,  and  quite  recently  it  has 
been  held  we  think  rightly  in  Ramanuja  Ayyangar  y.  Sadagopa 
Ayyangar{S)  that  a  minor  cannot  sue  on  a  promissory  note  taken 
in  the  name  of  his  adoptive  mother.  The  decision  in  Kriihna 
Ayyar  t.  Krishnasamt  Ayyar(6)  as  to  the  liability  of  the  other 
members  of  a  joint  family  on  a  bill  accepted  by  the  managing 
member  proceeded  upon  considerations  of  Hindu  Law  and  does 
not  affect  the  present  question.  We  think  it  unneoessary  to  discuss 
the  more  recent  decisions  of  this  Court  holding  that  the  assignee 
of  a  negotiable  instrument  to  whom  it  has  been  assigned  otherwise 
than  by  indorsement  may,  when  in  possession  of  the  instrument, 
sue  in  his  own  name,  as  there  are  considerations  in  such  a  case 
which  do  not  arise  here. 

In  the  result  we  allow  the  appeal  and  reverse  the  judgments  of 
the  lower  Courts,  and  give  judgment  for  the  plaintiff's  representa- 
tives with  costs  in  this  and  the  lower  Courts. 


(1)  8.A.  No.  182  of  1891  (unreported). 
(1)  C.B.P.  No.  578  of  1896  (unreported). 

(5)  I.L.R.,  21  Mad.,  391.  (4)  I.L.E.,  21  Mad.,  30. 

(6)  I.L.B.,  28  Mad.,  205.  (S)  I.L.R.,  28  Mad.,  697. 
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/ 
APPELLATE  CRIMINAL. 

Before  Mr.  Justice  Subrahmania  Ayyar  and  Mr.  Justice  Miller. 

I90e.  EMPEROR 

Angatt  If. 


DORAISWAMY  MUDALI.* 

Oriminal  Procedure  Code  Act  V  of  1898,  eec,  531 — Section  applies  to  cases  where 
Magistrate  tries  in  respect  of  offences  committed  outside  his  jurisdiction. 

There  is  nothing  in  the  language  of  section  58L  of  the  Code  of  Criminal 
Procedure  to  oonGne  its  operation  to  cases  where  o£Penoes  o^mitted  within  the 
jurisdiction  of  a  Gonrt  are  tried  hy  such  Court  outside  the  limits  of  the  local  area 
of  its  jurisdiction. 

A  finding,  sentence  or  order  regularly  passed  by  a  Court  in  the  case  of  an 
offence  committed  outside  its  local  area  cannot  be  set  aside  when  no  failure  of 
justice  has  taken  place. 

The  focused  in  tins  case  was  tried  by  the  Assistant  First-olaas 
Magistrate  of  Trichinopoly  for  offences  nnder  sections  408, 468  and 
471  of  the  Indian  Penal  Code.  The  offences  were  committed  at 
Peralam  in  the  Tanjore  District  ontside  the  jurisdiction  of  the 
Magistrate.  No  objection  was  taken  before  the  Magistrate  on  this 
ground  and  the  accused  was  convicted. 

On  appeal  to  the  Court  of  Sessions,  the  accused  contended  that 
the  Magistrate  had  no  jurisdiction  to  try  the  case.  The  Sessions 
Judge  held  that  the  Magistrate  had  act<ed  without  jurisdiction  and 
reversed  the  conviction. 

This  appeal  was  preferred  to  the  High  Court  under  section  417 
of  the  Code  of  Criminal  Procedure. 

The  Public  Prosecutor  for  appellant. 

IT.  S.  Gopalaratnam  Ayyar  for  respondent. 

JuDGMBNT. — ^The  Public  Prosecutor  has  argued  this  case  on 

the  footing  that  the  offence  was  committed  within  the  jurisdiction 

of  the  Sub-divisional  Magistrate  of  Negapatam.     The  question  for 

our  determination  is  whether  the  irregularity  of  this  trial  by  the 

*- s 

*  Criminal  Appeal  No.  182  of  1906,  presented  under  section  417  of  the  Code 
of  Criminal  Procedure,  against  the  judgment  of  acquittal  passed  on  the  accused 
in  Criminal  Appeal  No.  3  of  1906,  by  A.  M.  Slight,  Esq.,  Sessions  Judge  of 
Trichinopoly,  Criminal  Beyision  Case  No.  169  of  1906,  presented  under  sections 
415  and  439  of  the  Code  of  Criminal  Frooedore,  praying  the  High  Court  to 
revise  the  said  judgment  of  the  Sessions  Court  of  Trichinopoly  in  Criming 
Appeal  No.  3  of  1906. 
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ichindpolj  Magistrate  is  oared  by  the  provisions  of  seotion  531,     Empeeoi 

iminal  Prooedure  Code.  The  Sessions  Jndge  has  held  that  doeakwamt 
Ethat  seotion  covers  only  cases  where  the  offence  committed  within  the  Hudau. 
h'urisdiction  of  a  Court  is  tried  by  that  Conrt  outside  the  limits  of 
the  local  area  of  its  jurisdiction.  We  are  unable  to  see  anything 
IB  the  language  of  section  531  to  confine  its  operation  to  that 
limited  class  of  cases.  Stress  has  been  laid  on  behalf  of  the  accused, 
upon  the  language  of  sections  177, 179, 180, 181  and  183,  Criminal 
Procedure  Code.  These  sections,  i^o  doubt,  define  the  Courts  which 
ordinarily  have  jurisdiction  to  try  offences.  They  should,  however, 
be  read  with  section  531,  and  the  manifest  intention  of  that  seotion 
is  to  provide  against  the  contingency  of  a  finding,  sentence  or  order, 
regularly  passed  by  a  Court  in  the  case  of  an  offence  committed 
outside  its  local  area,  being  set  aside  when  no  failure  of  justice  has 
taken  place. 

The  authorities  to  which  our  attention  was  drawn  by  the  Public 
Prosecutor  are  clearly  in  favour  of  this  view.  Queen  v.  Piran{l) 
was  a  case  under  the  Code  of  1872.  There  it  was  assumed  that  a 
trial  by  a  Court  of  an  offence  over  which  it  had  no  local  jurisdiction 
and  which  was  committed  within  the  local  jurisdiction  of  another 
Court  within  the  same  province  would  be  sustained  under  section 
70  of  that  Code. 

Bapu  Daldd  v.  Qu6^(2)  proceeds  upon  the  same  presumption. 
In  Queen  Umpreaa  v.  Abbi  Reddi{2)  and  Banyan  Kutti  v.  I!inperor{i) 
it  was  held  that  a  committal  by  a  Magistrate  not  having  loo^ 
jurisdiction  to  commit  was  within  section  531. 

7%6  Queen  Empress  v.  James  Ingle{5)  is  to  the  same  effect.  The 
hesitation  expressed  in  that  case  by  the  learned  Judge  was  appa- 
rently due  to  his  perception  of  the  possibility  of  a  failure  of  justice 
in  the  event  of  a  conviction. 

We  are,  therefore,  unable  to  agree  with  the  view  of  the  Sessions 
Judge.  We  set  aside  his  order  quashing  the  conviction  and  direct 
that  the  appeal -be  restored  to  the  file  and  disposed  of  according 
to  law. 


(1)  13  BX.R.,  App.  4.  (2)  IJiJl.,  6  Mad.,  23  at  p,  26. 

(8)  I.L.R.,  17  Mad.,  402.  (4)  I.LJt.,  26  Mad.,  640. 


(5)  I.L.B.,  16  Bom.,  200. 
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APPELLATE  CIVIL— FULL  BENOh/ 

Before  Sir  Arnold  White^  Chief  Justice,  Mr.  Justioe  Benson 
and  Mr.  Justice  WalUs. 

1906.       KESAVARAPU  RAMAKRI3HNA  REDDI  (Plaiwtipf),  Appblulnt, 
July  24.  ^  -"  ' 

September  4.  #• 

ovem^er      ^q^^  KOTA  REDBI  AND  0THBE8   (DEFENDANTS   Nos.   6  TO  9   AND 

Eighth  Dbfbndant's  Lbqal  Rbpbbsbntatiyes),  Rbspondbntb.* 

GowrtVeea  Act  VII  o/1870,  s.  7,  sehed,  I,  art.  I—Appeal^  vatuation  of^  when  no 
a/mount  claimedf  but  dispute  about  liability  of  certain  properties — Value  oj 
euch  properties — Proper  valuation  of  the  appeal, 

Sectio&  7  of  the  Court  Fees  Aot  h&s  no  appUoation  in  the  case  of  appealB  in 
which  no  amonnt  it  claimed .  Where  the  appellant  in  an  appeal  against  a  mortgage 
decree  does  not  dispute  the  amount  decreed,  but  raises  the  question  of  the  liability 
of  certain  properties  for  the  decree  amount,  the  value  of  the  appeal,  lor  the 
purpose  of  Court  fees,  under  Article  I  of  schedule  I  of  the  Court  Fees  Act,  ia  th« 
Yttlne  of  such  properties,  when  such  value  is  less  .than  the  amount  decreed,  and 
when  such  value  exceeds  the  amount  decreed,  such  decree  amount. 

Venkappa  v.  Narasimhaf  (I.L Jfc.,  10  Mad.,  187),  followed. 

Krishnama  Ghariar  v.  Srinivasa  Ayyangar,  (I.L.B.,  4  Mad.t  889),  followed. 

Suit  to  recover  Bs.  9,4!20  due  on  an  hypothecation  bond  exeouted 
in  favour  of  the  plaintiff  bj  defendants  NO0.  1  to  8.  Defendants 
Nos.  6  to  9  had  purchased  some  of  the  hypothecated  properties.  A 
decree  was  passed  in  favour  of  the  plaintiff  for  the  amount  claimed 
against  the  hypothecated  properties,  excepting  the  items  purchased 
\fy  defendants  Nos.  6  to  9.  The  plaintiff  appealed  on  the  ground 
that  such  properties  were  wrongly  exonerated  from  liability. 
The  appeal  was  valued  as  follows : —  '       . 


Memo,  of  valuation. 


as. 


Suit  to  recover  money  under  a  hypothecation  bond. 
Plaintiff  seeks  to  recover  only  Rs.  4,000  out  of  the 
lands  in  the  possession  of  defendants  Nos.  6  to  9 
as  the  lands  are  worth  only  Bs.  4,000.  Hence 
the  value  of  the  appeal  is    . .  . .        ...        ' . .    4,000     0     0 

Costs  which  the  plaintiff  has  been  asked  to  pay 

to  ninth  defendant . .       160     8     0 


Total  value  of  appeal         . .    4, 150     8 


•  Appeal  No.  127  of  1903,  presented  against  the  decree  of  T.  H.  Swaminadha 
Ayyar,  Esq.,  District  Judge  of  NeUore,  in  Original  Suit  No.  18  of  1902, 
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The  ^aae  oame  in  the    first  instance  before    (Sabrahmania  Bamaoimva 
Ayyar  and  Benson,  JJ.),  who  made  the  following  liMDm 

Ordkr  of  Be'fbbbnge  to  the  Full  Bench. — The  amonnt  dne  ^^^  ^^^ 
aoder  the  plaintiffs  mortgage  on  whioh  the  suit  is  brought  was 
over  Es.  9,000.    The  lower  Court's  decree  declared  certain  of  the 
lands  mentioned  in  the  mortgage  claimed  by  defendants  Nos.  6  to 
9  (respondents)  not  liable  to  be  .proceeded  against  for  the  debt. 
The  plaintiff  appeals  against  this  portion  of  the  decree  and  values 
his  appeal  at  Bs.  4,150^  viz.,  Rs.  4,000,  the  alleged  market  value  of 
the  lands  exonerated,  and  B>b.  150  for  costs  without  prejudice  to 
his  right  to  proceed  against  these  and  other  lands  for  the  entire 
debt  according  to  the  tenor  of  his  mortgage.    Oil  behalf  of  the 
respondents  objection  is  taken  that  this  valuation  is  erroneous. 
This  oontention  is  supported  by  the  decision  of  this  Oourt  in 
Vasudevan  Nambudripad  v.  KalUyangi  8eU{\)  and  Ramaaami  v. 
ShMmB€mi{2)^  apparently  rests  on  the  same  view,   though  the 
faots  were  not  on  all  fours  with  those  in  the  present  case.     In 
Vefikappa  v.   Narasimha^Z)^  however,  whioh   was  an  appeal  by 
perdons  who  stood  in  the  position  of  the  present  respondents,  it 
was  held  that  the  Court-fee  payable  in  such  an  appeal  would  be 
aooordiug  to  the  amount  of  the  debt  unless  the  value  of  the  property 
were  less  than  the  debt,  and  in  the  latter  case  according  to  such 
value. 

The  result  of  these  cases  is  that  the  subject-matter  of  the 
appeal  varies  as  the  plaintiff  or  the  defendant,  in  cases  like  the 
present,  is  appellant. 

This  apparently  involves  an  anomaly,  and  having  regard  to 
the  general  importance  of  the  matter,  we  refer  to  the  Full  Bench 
the  question  whether  the  present  appeal  has  been  properly 
valued. 

The  appeal  came  on  for  hearing  in  due  course  before  the  Full 
Bendi  constituted  as  above. 

K.  Sreenivasa  Ayyangar  for  P.  ft.  Sundara  Ayyar  and 
JT.  8.  Bmcmoami  Sasiri  for  appellant. 

C.  F.  Kriahnasawmi  Ayyar  for  first,  second  and  fourth  to  sixth 
lespondents. 


(1)  Appeal  No.  46  of  1908  (unreported). 

(2)  I.L.B.,  18  Mad.,  508. 
(8)  IJi.E.,10Mad.,  187. 
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KAMAKEI8HNA       Tho  Court  expTOSBed  the  following  ^ 

Eeddi  Opinion. — We  are  of  opinion  that  the  qnertion  whether  the 

KoTTA  KoTA  appeal  in  the  present  case  has  been  properly  valued  is  governed  by 
article  1  of  sohedale  I  to  the  Court  Fees  Act.  Assuming  that 
section  7  of  the  Act  applies  to  the  computation  of  the  fee  for  the 
purposes  of  an  appeal  as  ti^ell  as  for  the  purposes  of  the  plaint,  sub- 
section (i)  has  no  application  to  the  present  case^  since  for  the 
purpose  of  the  appeal  in  the  present  case  no  amount  is  claimed. 
The  question  raised  in  the  appeal  is  not  a  question  of  amoimt  but 
the  question  whether  the  lands  claimed  by  defendants  Nos.  6  to  9 
are  liable  to  be  proceeded  against  for  the  mortgage  debt.  It  is  not 
suggested  that  any  other  of  the  provisions  of  section  7  are  appli- 
cable to  the  case.  The  question,  therefore,  is  what  is  the  value  ot 
the  subject-matter  in  dispute  in  the  appeal  independently  of 
section  7  of  the  Act.  The  amount  of  the  decree  is  not  in  dispute 
the  liability  of  the  lands  other  than  the  lands  claimed  by  defend- 
ants Nos.  6  to  9  is  not  in  dispute.  The  question  in  dispute  is  the 
liability  of  the  lands  claimed  by  defendants  Nos.  6  to  9  to  be 
proceeded  against  for  the  debt.  If  the  plaintifE  succeeds  on  appeal 
he  will  no  doubt  be  entitled  to  proceed  against  the  lands  claimed 
by  the  defendants  Nos.  6  to  9  for  the  satisfaction  of  the  whole  debt, 
but  he  can  only  recover  the  sale-proceeds  of  these  lands.  The 
lands  have  been  valued  at  Bs.  4,000  and,  unless  this  valuation  is 
successfully  impeached  by  the  respondents,  it  must,  on  the  principle 
of  the  decision  in  Krishnama  ChariarY.  Srinivasa  Ayy<mgar{\)  be 
taken  as  the  value  of  the  subject-matter  in  dispute  in  this  appeal. 

The  present  case  is  distinguishable  from  Vasudeva  v.  Ma^ 
dhava(2).  In  that  case  it  was  held  that  the  value  of  the  subject- 
matter  in  dispute  in  appeal  must  be  calculated  according  to  the 
provisions  of  section  7  (ix). 

Section  7  has  no  application  in  the  present  case. 

The  principle  of  the  decision  in  Kriahnama  Chariar  v.  Srinivasa 
Ayyangar{l)  was  applied  in  Vehkappa  v.  Nara8imha{Z)  and  we 
think  that  Venkappa  v.  NaroMimha^Z)  was  rightly  decided. 

In  Bamasamt  v.  Subbmami{^)^  there  is  nothing  to  show  that 
the  mortgage  debt  was  in  excess  of  the  value  of  exonerated  prop- 
erty so  as  to  raise  the  question  which  we  have  had  to  consider  in 
the  present  case. 

(1)  I.L.B.,  4  Mad.,  839.  (2)  IX  Jt.,  16  Mad.,  826. 

(8)  Ui-B.,  10  Mad.,  187,  (4)  I.L  Jt.,  18  Mad.,  508. 
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We  are  unable  to  agree  with  the  decision  in  Vasudevcm  Nam'  ramakeishna 
budripad  v.  Kalliyangi  8eit{l)  since,  in  that  case,  though  this  is  not       '^^^^^ 
stated  in  the  order^  the  mortgage  debt  was  in  excess  of  the  valuation  Kotta  kota 
of  the  exonerated  property. 

We,  therefore,  hold  that  the  present  appeal  has  been  properly 
yalaed. 

The  case  came  on  for  final  hearing  before  (Snbrahmania  Aj jar 
and  Benson,  JJ.)  when  the  Court  delivered  the  following 

JiTDOMEKT. — The  Full  Bench  having  decided  the  question  of 
institution  fee  in  favour  of  the  appellant,  we  proceed  to  deal  with 
the  appeal  on  the  merits. 

We  are  unable  to  agree  with  the  conclusion  arrived  at  by  the 
District  Judge  that  the  mortgage  on  which  the  plaintiff  sued  was 
ooUosive  and  without  consideration,  entered  into  in  order  to  defeat 
the  claims  of  the  sixth  and  eighth  defendants  under  the  decrees 
held  by  them  against  the  first  defendant. 

The  evidence  is  all  in  one  way,  and  that  in  favour  of  the 
plcdntiff's  daim.  We  see  no  reason  whatever  to  doubt  that  the 
promissory  notes  (exhibits  A,  B  and  G  series)  are  documents 
executed  on  the  dates  they  bear  for  money  advanced  by  the 
plaintiff  to  the  first  defendant.  The  positive  evidence  adduced  in 
r^ardto  them  has  been  in  no  way  shaken  in  cross-examination. 
The  opinion  of  the  District  Judge  against  their  genuineness  rests 
merely  on  their  supposed  appearance — a  matter  on  which  no 
reliance  can  be  placed  when  opposed  to  the  whole  of  the  uncon- 
tradicted evidenoe  in  the  case.  The  probabilities  are  also  in 
favour  hi  this  view.  The  plaintiff  ia  not  related  to  the  first 
defendant,  nor  is  there  any  reason  to  think  that  he  would  have 
entered  into  so  grave  a  conspiracy  as  is  suggested,  nor  is  there 
any  reason  why  the  first  defendant  should  be  ready  to  jeopardise 
all  his  property  by  executing  a  collusive  mortgage  for  so  larga  a 
sum.  It  follows,  therefore,  that  the  sum  of  Es.  4,586-10-6 
payable  under  the  promissory  notes  (G  series)  was  a  debt  due  to 
ttie  plaintiff  at  the  date  of  the  mortgage.  As  regards  the  remain- 
ing sum  of  Bs.  3,400  and  odd,  alleged  to  have  been  paid  for  the 
discharge  of  other  creditors,  there  is  also  abundant  evidence  on 
the  plaintiff's  side.  The  creditors  themselves  have  been  called  and 
admit  payments  to  them,  »nd  their  statements  are  corroborated  by 

(I)  Appeal  No.  46  of  1903  (anreporfced). 
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Bamak&hhna  vonohers  granted  at  the  time  of  payment,  some  of  tUbm  were 
^^^       judgment-creditors  who  certified  satisfaction  by  virtue  of  the 
KonA  KoTA  payments  spoken  to  by  them. 

We  are,  therefore,  of  opinion  that  the  mortgage  was  a  bandfidB 
transaction  for  consideration.  Upon  this  finding  the  question  for 
determination  is  as  to  the  rights  of  defendants  Nos.  6,  7,  and  9 
and  the  representatives  of  the  eighth  defendant  who  have  pur- 
chased some  of  the  mortgaged  property  in  execution  of  two  decrees 
obtained  by  the  sixth  and  eighth  defendants  against  the  first 
defendant. 

As  Mr.  Simdaraiyar^  on  behalf  of  the  appellant^  confines  his 
•  claim  against  property  purchased  by  the  contesting  defendants  to 
Us.  4,000,  which  is  less  than  the  amount  of  the  debt  due  as  afore- 
said under  the  promissory-notes  (0  series),  it  is  only  necessary  to 
consider  the  argument  of  respondent's  vakil  that  the  plaintiffs 
mortgage  even  to  that  extent  should  be  held  not  valid  as  against 
those  defendants  in  consequence  of  the  attachments  before  judg- 
ment obtained  by  them  in  their  respective  suits. 

These  attachments,'  however,  were  subsequent  to  the  date  of 
the  plaintifiE's  mortgage.  No  doubt  prior  to  the  mortgage^  one 
Pera  Beddi,  whose  judgment  debt  was  paid  off  by  the  plaintiff, 
had  attached  the  properties  in  execution  of  his  decree,  but  there 
is  no  authority  for  the  contention  that  the  claims  of  the  said 
defendants  became  by  virtue  of  their  attachments  claims  enforoe- 
able  under  the  attachment  made  by  Fera  Beddi.  As  already 
stated,  Pera  Beddi^s  attachment  came  to  an  end  by  a  payment 
made  out  of  Court  to  him  by  tie  plaintiff  on  behalf  of  the  first 
defendant. 

There  was,  therefore,  no  question  of  assets  realized  in  execution, 
and  no  question  of  rateable  distribution.  The  plaintiff  is  there- 
fore entitled  to  proaeed  against  the  property  claimed  by  the 
contesting  defendants  to  the  extent  of  Bs.  4,000  with  costs  on 
that  amoimt  in  this  and  in  the  Court  below,  and  the  respondents 
will  pay  their  own  costs.  * 

The  decree  of  the  District  Judge  will,  therefore,  be  modified  in 
this  respect. 

With  the  consent  of  Mr.  P.  B.  Sundaraiyar,  we  direct  that,  in 
the  event  of  the  mortgaged  property  having  to  be  sold  in  execu- 
tion, the  plaintiff  shall,  in  the  first  instance,  proceed  against 
the  parcels  other  than  those  purchased  by  the  contesting  defend- 
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ants  as  Well  as  those  referred  to  in  exhibit  II,  inolusive  of  the  Bimakkibun a 
piox)ertieB  therein  stated  to  have  been  sold  to  R^havalu.     If         *^^' 
the  plaintiff's  debt  be  not  satisfied  by  the  sale-proceeds  of  such  Kotta  Kota 
paroels,  the  lands  purchased   by  the  contesting  defendants  may 
be  sold,  and  out  of  the  sale-proceeds,  any  sum  still  due  to  the 
plaintiff,  but  not  exceeding  Bs.  4,000  with  the  costs  upon  that 
amount  be  paid  to  the  plaintiff  and  the   balance,  if  any,  shall  be 
paid  to  the  contesting  defendants  in  the  proportion  of  the  amounts 
for  which  the  properties  purchased  by  them  may  be   sold  in 
execution  of  this  decree. 


APPELLATE  CIVIL— FULL  BBiVCH. 

B^ore  Sir  Arnold  White^  Ohief  Justice,  Mr,  Justice  Benson  and 
Mr.  Justice  Wallis. 

EAMACHENDRALYAR  (Plaintifp),  AppBixAirr,  1806. 

^  '  August  18. 

September  5. 
December  20. 


NOOEULLA  SAHIB  (Dbfbndant),  Rbspondhht.* 

CivU  Procedure  Code  Act  XIV  of  1882,  «.  686— JVo  »eeond  appeal  where  unnece$' 
sary  ^ayer  for  declaration  in  suit  of  STnall  Cause  nature. 

When  all  the  reliefs  which  the  plaintiff  claims  in  a  suit  could  have  been 
obtained  without  asking  for  a  declaration,  the  addition  of  a  prayer  for  a  declara- 
tion will  not  prevent  the  suit  from  being  of  the  nature  oognifable  hy  a  Court  of 
Small  Causes  within  the  meaning  of  section  686  of  the  Code  of  Civil  Procedure 
if  without  such  declaration  it  is  so  cognizable. 

Suit  to  enforce  acceptance  of  patta  alleged  to  have  been 
properly  tendered  by  plaintiff  to  the  defendant,  and  to  recover 
from  the  defendant  Es.  171-15-10  being  the  rent  and  road-cess 
dne  for  fasli  1310  together  with  interest  at  12  per  cent,  per 
annum. 

The  reliefs  claimed  were  stated  in  the  plaint  as  follows : — 

"  The  plaintiff,  therefore,  prays  that  the  Court  may  be  graciously 

pleased  to  pass  a  decree  declaring  that  the  plaintiff  is  the  landlord 

and  the  defendant  the  tenant  of  the  under-described  lands,  that 

the  defendant  is  bound  to  accept  the  patta  for  fasli  1310  which 

*  Second  Appeal  No.  112  of  1905,  presented  against  the  decree  of  S.  Gopala- 
ohflriar,  Esq.,  District  Judge  of  Salem,  in  Appeal  Suit  No.  215  of  1903,  presented 
•gainst  the  decree  of  M.B.By  T.  Kajaram  Bow,  District  Munsif  of  Krishoagiri, 
n  Original  8nit  No.  227  of  1902. 
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Rama-  was  tendered  on  him  and  which  is  presented  herewith  and  to 
exeonte  a  corresponding  mucbilika,  directing  the  defendant  to  pay 
^jJ^BULLA  to  the  plaintiff  with  further  interest  and  costs  Es.  171-15-10  as 
detailed  hereunder,  indusive  of  the  Khanthayam  for  fasli  1310 
and  road-cess  and  interest,  and  granting  such,  and  further  relief  as 
to  the  Court  may  seem  fit  to  award. '^ 

The  Court  of  first  instance  dismissed  the  suit.  On  appeal  this 
judgment  was  confirmed. 

Plaintiff  appealed. 

The  case  came  in  the  first  instance  before  (Subrahmania 
Ayyar  and  Miller,  JJ.)  who  made  the  following 

Order  of  Bevebence  to  the  Full  Bench. — A  preliminary 
objection  has  been  taken  that  no  second  appeal  lies,  and  Mr.  Siva- 
swami  Aiyar  relies  on  the  decision  of  this  Court  in  Bamanathan 
Chetti  V.  Anthoni  Udayan{l). 

Though  the  declaration  therein  sought  was  not  precisely  the 
same  as  that  sought  in  this  case,  the  decision  there  would  seem  to 
be  in  confiict  with  the  view  that  in  the  present  case  a  second 
appeal  will  lie. 

Here,  there  is  a  distinct  prayer  for  a  declaration  as  to  the 
propriety  of  the  patta  tendered,  and  the  District  Judge  has  dealt 
with  the  question  and  embodied  his  decision  upon  it  in  his  decree « 
Stamp  duty  has  not,  no  doubt,  been  paid  in  respect  of  the  declar- 
ation prayed  for,  but  on  behalf  of  the  appellant  reliance  is  plaoed 
on  section  7,  iv  {c)  of  the  Court  Fees  Act  and  it  is  urged  that  no 
separate  duty  was  payable  in  respect  of  the  prayer  for  the  declar- 
ation. This  contention  seems,  prima  facky  well  founded.  We  are 
unable  to  say  that  the  prayer  for  a  declaration  was  inserted  in  the 
plaint  merely  with  a  view  to  evade  the  objection  that  no  second 
appeal  will  lie  in  a  suit  for  rent  for  an  amount  under  Rs.  500. 

Having  regard  to  the  practical  importance  of  the  point  raised, 
we  refer  to  a  Full  Bench  the  question  whether  a  second  appeal 
lies  in  the  present  case. 

The  appeal  came  on  for  finakhearing  in  due  course  before  the 
Full  Bench  constituted  as  above. 

T,  Subrahmania  Ayyar  for  appellant. 

The  Hon.  Mr.  P.  8.  Sivastcami  Ayyar  for  respondent. 

The  Court  expressed  the  following 


(1)  S.A.  No.  719  of  1901  (unreported). 
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OriNfON. — Having  regard  to  the  terms  of  the  plaint  in  this       Rama- 
case  we  think  the  plaintiff  could  have  obtained  all  the  relief  which  ^^^^'^^^^^ 
he  sought  in  his  snit  without  asking  for  a  declaration.     This 
being  so  the  prayer  for  a  declaration  does  not  prevent  the  suit 
being  of  the  nature  c^ognizable  in  Courts  of  Small  Causes  within 
the  meaning  of  section  586  of  the  Code. 

We  are  of  opinion  that  no  second  appeal  lies  int  he  present  case. 

The  case  came  on  for  final  hearing  before  (Subrahmania  Ajjar 
and  Miller,  JJ.)  when  the  Court  delivered  the  following 

Judgment. — ^Following  the  decision    of  the  Full  Bench   we 
diflmifls  the  second  appeal  with  costs. 


APPELLATE  CRIMINAL— FULL  BENCH. 

Before  Sir  Arnold  White,  Chief  Justice^  Mr.  Justice  Subrahmania 
Ayyar  and  Mr.  Justice  Miller. 

BHAKTHAVATSALT7  NAIDU  and  others  (AiJCuwD  Nos.  1,  6,  6 

AND   9),  PbTITIONBRS, 

EMPEROR,  Rbspondbnt.* 

CrivMnal  Procedure  Code  Act  Y  of  1898|  ».  423 — Sentence,  enhancement  of— No 
enhancement  when  aggregate  period  of  imprisonment  reduced,  although  fine 
im^poeed  in  addition. 

Where  the  aggregate  period  of  imprisonment  awarded  on  appeal  is  to  any 
extent  less  than  the  period  of  the  original  sentenoe,  the  fact  that  a  fine  is  imposed 
by  the  Appellate  Court  is  no  enhancement  of  the  sentence  within  the  meaning  of 
section  423  of  the  Code  of  Criminal  Prooednre. 

Where  the  Appellate  Court  reduced  a  sentence  of  one  month's  imprisonment 
to  five  days  but  imposed  in  addition  a  fine  with  two  weeks*  imprisonment  in 
default : 

Held,  that  the  sentence  of  the  Appellate  Court  wan  not  illegal. 

The  £ad»  necessary  for  this  report  are  set  out  by  (Benson  and 
Miller.  J  J.)  in  the  order  of  reference  to  the  Full  Bench  which  is  as 
follows : —  • 

Ordbb  of  Befbrence  to  a  Full  Benoh. — ^In  this  case  the 
Appellate  Court  reduced  a  sentence  of  one  month's  imprisonment 

*  Criminal  Beyision  Case  No.  324  of  1906,  presented  under  sections  436  and  489 
of  the  Code  of  Criminal  Procedure  praying  the  High  Court  to  revise  the  judgment 
of  the  First-lass  Sub-Divisional  Magistrate  of  Mayavaram  in  Criminal  Appeals 
lios.  28  and  31  of  1906,  presented  against  the  oonyiction  and  sentence  of  Second  • 
olus  Magistrate  of  Tranquebar  in  Calendar  Case  No.  22  of  1906.. 


1906. 
October 
23,29. 
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to  five  da  J  8  bnt  imposed  a  fine  of  Bs.  40  in  the  case  of  the  fiist 
appellant,  and  of  Bs.  20  in  the  ease  of  the  second  and  third  appellants 
with  two  weeks'  imprisonment  in  default.  It  is  contended  before 
us  that  this  was  an  illegal  alteration  of  sentence,  and  npon  the 
authority  of  a  case  in  the  matter  of  Ramasawmi  Chetty  and  anoiher{l) 
and  in  the  matter  of  Thungavelu  Pandaram{2)  this  woul4  appear 
to  be  so,  but  there  appears  to  be  a  good  deal  of  authority  the  other 
way  and  we  have  resolved  to  refer  the  question  to  a  Full  Bench  as 
it  is  one  of  some  importance  and  frequently  arises. 

In  the  matter  of  Golla  Ohenchu{S)  Shephard,  J.,  held  that  a 
redaction  of  the  term  of  imprisonment  from  three  months  to  two, 
coupled  with  the  imposition  of  a  fine  of  Bs.  t30  with  one  month  in 
default  was  not  enhancement  but  alteration.  In  Queen-Empress  v. 
I8hri{4:)  where  the  reduced  term  added  to  the  term  of  imprisonment 
in  default  of  paying  the  fine  exceeded  the  original  term,  it  was  held 
that  there  was  an  illegal  enhancement.  In  Qmen-Empresa  v* 
Chagan  Jagannath{b)  the  Coxirt  followed  the  ruling  of  Shephard, 
J.,  and  observed  that  a  fine  is  always  considered  lighter  than 
imprisonment.  In  Bdkhal  Raja  v.  Khirode  Perahad  D\ktt{Q)  the 
Court  held  that  it  was  a  question  of  fact  whether  the  substitution 
of  a  fine  for  a  portion  of  the  term  was  an  enhancement  or  not, 
observing  that  the  imprisonment  in  default  ought  not  to  be  taken 
into  account,  and  noticing  that  even  when  such  imprisonment  has 
been  served  the  liability  to  pay  the  fine  remains.  In  the  matter  of 
Ramasawmi  Chetty  and  another (l)  the  Appellate  Court  altered  a 
sentence  of  one  month's  imprisonment  and  Bs.  50  fine  with  seven 
days  in  default,  by  remitting  the  imprisonment  and  imposing  an 
additional  fine  of  Bs.  15  with  15  days  in  default.  This  was  held 
to  be  an  illegal  enhancement,  but  no  reasons  were  given,  the  case 
was  not  argued,  and  the  sentence  was  bad  on  another  ground. 
This  ruling  was  however  followed  by  Subrahmania  Ayyar,  J.,  in 
the  matter  of  Thungavelu  Pandaram{Z)  after  hearing  argument  by 
an  amicus  curiae. 

Under  section  423  (1)  (6)  (3),  Criminal  Procedure  Code,  the 
Appellate  Court  is  empowered  to  reduce  the  sentence  or  to  alter 


(1)  Orl.  B.O.  No.  60  of  1902  (unreported). 

(2)  Orl.  B.C.  No.  86  of  1906  (unreported). 
(8)  CtI.  B.C.  No.  460  of  1888  (unreported). 
(4)  I.L.B.,  17  AU.,  67. 

(6)  I.L.B.,  23  Bgm.,  489.      (6)  I.L  JL.,  27  Calo.,  176. 
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the  nattcre  of  the  sentence  with  or  without  redacing  it,  but  not  so    bhaktha- 

as  to  enhance  it.    The  Court  has  thus  dearly  power  to  alter     ^^^^^ 

imprisonment  into  a  fine^  but  as  pointed  out  in  The  Queen  v.  Banda         v* 

,  Bmpiboi. 

Ali{\)f  the  l^islature  has  not  supplied  any  standard  by  which 

impnsonnient  can  be  converted  into  a  precisely  equivalent  sentence 

d  fine^    In  this  case,  therefore,  it  would  appear  that  the  question 

whether  there  was  or  was  not  enhancement  would  be  a  question  of 

fact. 

In  the  present  case  the  question  appears  to  arise  whether,  in  the 

case  of  a  sentence  of  fine  and  imprisonment,  a  reduction  of  the 

imprisonment  coupled  with  an  iuorease  of  the  fine  is  altering  the 

nature  of  the  sentence  within  the  meaning  of  the  section,  as,  if  not, 

it  is  illegal  unless  it  can,  on  the  facts,  be  treated  as  a  reduction  of 

the  sentence.     The  question  we  refer  is : — ^*  Is  the  sentence  of  ths 

Appellate  Court  in  this  case  illegal  P  " 


The  case  came  on  for  hearing  in  due  course  before  the  Full  Bench 
oonstituted  as  above. 

Mr.  J.  C.  Adam  for  petitioners. 

J,  L.  Bosario  for  Acting  Public  Prosecutor  contra. 

The  Court  expressed  the  following 

Opinion. — For  the  purposes  of  the  question  which  has  been 
referred  to  us  it  is  not  necessary  to  consider  whether  we  should  be 
prepared  to  adopt  the  view  taken  by  the  Bombay  High  Court  in 
Qmen^Emprese  v.  Chagan  Jagannath{2)  and  to  hold  that,  when  the 
period  of  imprisonment  in  default  of  payment  of  the  fine  plus  the 
period  of  imprisonment  left  unaltered  by  the  Appellate  Court,  is  the 
B&ine  as  the  period  of  the  original  sentence,  there  is  no  enhancement 
of  the  sentence  such  as  would  render  it  illegal  having  regard  to  the 
provisions  of  section  423  of  the  Code  of  Criminal  Procedure.  We 
are  of  opinion  that  when  the  aggregate  period  of  imprisonment 
which  ^e  accused  may  have  to  undergo  is  to  any  extent  less  than 
the  period  of  the  original  sentence  the  fact  that  a  fine  is  imposed 
by  the  Appellate  Court  would  not  in  law  be  an  enhancement  of 
ihe  sentence.  In  a  case  where  such  an  alteration  of  the  sentence 
has  the  effect  of  rendering  it  in  the  circumstances  of  the  case 
•xoessive  or  inappropriate,  the  interference  in  revision  of  a  superior 
Court  may  be  called  for. 

(1)  6  B.L3.,  App.  96.  (2)  I.L.li.,  2t  Bom.,  489. 
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As  regards  the  case  in  the  matter  of  Eamasaumi  Oketty  and 
another{\)  we  are  unable  to  adopt  the  view  taken  bjr  the  learned 
Judges  in  that  case.  As  pointed  out  in  the  order  of  reference  the 
case  was  not  argued  and  the  sentence  was  bad  on  another  grouud. 

As  regards  the  particular  question  which  has  been  referred  to 
us  we  are  of  opinion  that  the  sentence  of  the  Appellate  Court  in 
the  case  is  not  illegal. 


The  criminal  revision  case  came  on  for  final  hearing  before 
(Miller  and  WalUs,  JJ.)  when  the  Court  delivered  the  following 

Judgment. — In  accordance  with  the  decision  of  the  Full  Beneh 
we  hold  that  there  has  been  no  enhancement  and  dismiss  the  revision 
petition. 


APPELLATE  CIVIL. 


1906. 
Angust 
24,  27. 


Before  Mr.  Justice  8ul/rahmania  Ayyar  cmd  Mr.  Justice  Miller. 

THE  COLLECTOR  OF  SALEM  (Fibst  Dbpbndawt), 

Appellant, 


PEEB  BATOHA  SAHIB  and  others  (Plaintiffs  and  Defendants 
Nos.  2  TO  7),  Bbspondbntb .♦ 

Land  Revenue  Aeseement  Act  (Madraa)—Iof  1876—  *  Parties  to  alienation,*  toao  ara 
— means  only  the  parties  to  tliS  particular  alienation  in  respect  of  which  the 
(Btpplicaiion  is  made. 

The  '  parties  to  an  alienation  *  whosA  cononrrenoe  is  neoessary  for  separate 
reg^tration  and  sub-division  hj  the  Collector  under  Madras  Act  I  of  1876,  are 
the  parties  to  the  particular  alienation  in  respect  of  which  the  application  is 
made  And  not  the  parties  to  any  transaction  which  may  form  a  link  in  the  alienor's 
title.  The  provisions  of  the  Act  are  not  confined  to  alienations  by  the  registered 
proprietor  only. 

Suit  under  section  6  of  Madras  Act  I  of  1876  for  a  declaration 
that  separate  registration  of  certain  villages  of  the  Mitte  of 
Sollulratti  which  stand  registered  in  the  names  of  four  brothers, 


(1)  Crl.  •.€.  No.  50  of  1902  (unreported). 

*  Appeal  No.  16  of  1904,  presented  against  the  decree  of  M.R.By.  S.  Gopala* 
chariar,  District  Jndge  of  Salem,  in  Original  Bait  No.  6  of  1903. 
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N  and  three  others,  ought  to  be  made  by  the  Collector  in  the       Thi 
name  of  the  plaintiff.    The  villages  in  question  fell  to  the  share    q,  salbm 
of  N  at  a  partition  between  himself  and  his  brothers.    N  sold  p^^^  batcha 
them  to  the  plaintiff,  and  N  and  the  plaintiff,  jointly  applied,      Sahib. 
to  the  Collector  for  separate'  registration.    The  other  brothers 
whose  names  were  on  the  Register  were  served  with  notices,  but 
did  not  appear  before  the  Collector.    The  Collector  thereupon 
held  that  he  could  do  nothing  under  the  Act,  as  the  brothers  had 
not  concurred,  and  dismissed  the  plaintiff^s  petition.     Hence  this 
BTiit.     The  lower  Court  granted  the  declaration  prayed  for  and 
directed  the  first  defendant,  the  Collector,  to  pay  the  plaintiff ^s 
costs. 

The  Collector  appealed  against  the  order  awarding  costs. 
The  Q-ovemment  Pleader  for  appellant. 
The  Hon.  Mr.  P.  8,  Swaswami  Ayyar  for  second  to  seventh 
respondents. 

T.  V.  Seshagiri  Ayyar  for  first  respondent. 
JcDGMENT. — The  question  is  as  to  the  costs  of  the  plaintiff 
which  have  been,  by  the  Court. below,  ordered  to  be  paid  to  him  by 
the  first  defendant,  the  Collector  of  the  District.  Under  Madras 
Act  I  of  1876,  the  Collector  is  authorised  to  order  separate 
registration  and  sub- division  when  there  has  been  an  alienation  of 
a  portion  of  a  permanently  settled  estate,  if  the  parties  to  the 
alienation  concur  in  applying  for  an  order  and  if  objections,  if 
any,  taken  by  other  parties  interested  are  disallowed  by  him. 

In  the  present  case  the  plaintiff  claims  under  an  alienation  made 
by  the  deceased  father  of  the  second  defendant,  and  the  second 
defendant  who  is  the  representative  of  the  alienor,  concurred  in 
the  application  to  the  Collector  for  separate  registration  and  sub- 
division. The  third  defendant,  who  holds  a  share  in  the  mitta  in 
which  the  plaintiff  is  a  share  holder  under  his  alienation,  raised 
an  objection  to  the  separate  registration  and  sub-division  of  the 
plaintiff's  portion  on  the  ground  that  the  parties  had  agreed 
under  a  partition  between  the  alienor  and  the  other  co-sharers  to* 
apportion  the  peshcush  payable  by  each  share- holder,  and  that 
the  amount  of  peshcush  to  be  fixed  by  the  Collector  as  payable 
by  the  plaintiff  ought  not  to  differ  from  the  amount  fixed  by  the 
agreement. 

The   Collector  without    dealing  with  the    objectioa  raised 
deoliaed  to    pass  orders  on    the  plaintiff's    application.    The 
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The  Government  Pleader  urges  that  in  the  oiroumstancee  of  thia  ' 
OF  Salrm  ^^0  CoUeotor  had  no  juriadiotion  to  make  the  registry  and  sab- 
Peie  BATOHi  ^^^^^^^-  "^^^  argument  was  that  the  third  defendant  who  objected 
Sahib.  and  who  was  one  of  theparties  in  whose  name  the  estate  stands 
registered  was,  within  the  meaning  of  the  Act,  a  party  to  the 
alienation,  and,  as  he  did  not  concur,  the  Collector  was  not  at 
liberty  to  prooeed  further.  We  cannot  accede  to  this  argument. 
No  doubt  the  partition  to  which  the  third  defendant  and  the 
plaintiff's  vendor  were  parties  was  a  transaction  in  the  chain  of 
title,  which  the  plaintiff  would  have  to  make  out  if  any  question 
arose  as  to  hfc  vendor's  right  to*convey,  but  the  third  Defendant 
was  clearly  not  a  party  to  the  particular  alienation  in  respect  of 
which  the  application  is  made.  As  pointed  out  by  Mr.  Sivaswami 
Ayyar  for  the  third  defendant,  the  terms  alienor  and  alienee  in  Hie 
Act  are  reciprocal,  and  necessarily  imply  only  those  parties 
between  whom  the  reciprocal  relation  exists. 

To  accede  to  the  Government  Pleader's  contention  would 
involve  this  anomaly  that  the  alienor  in  the  last  series  of  transac- 
tions would  be  alienee  in  respect  of  that  under  whi^h  ^e  obtained 
title,  and  the  term  '.alienor '  would  have  to  be  read  as  '  alienor — 
alienee  '  and  so  on  until  the  alienation  efFected  by  the  registered 
proprietor  was  re€U)hed.  Such  a  construction  is  inconsistent  with 
the  ordinary  meaning  of  the  term  ^  alienor.' 

The  argument  of  the  Government  Pleader  proceeds  on  the 
assumption  that  the  term  '  alienation '  refers  only  to  alienation  by 
a  person  whose  name  is  entered  in  the  Collector's  register ;  but 
we  think  there  is  no  foundation  for  this  view,  and  section  8 
of  Madras  Begulation  XXV  of  1802,  on  which  the  Government 
Pleader  relied,  plainly  implies  the  contrary.  ^ 

We  are,  therefore,  of  opinion  that  the  Collector  was  mistaken 

iu  supposing  that  he  had  no  jurisdiction  to  effect  the  separate 

registry  in  this  case?    Under  the  Afet  it  W6w  his  duty  to  enquire 

into  the  objection  raised   by   the   third   defendant   and,   if   he 

^disallowed  it,  to  grant  the  plaintiff's  application. 

We  think  there  was,  in  these  circumstances,  some  justification 
for  the  order  of  the  District  Judge  making  the  Collector  pay  the 
plaintifPs  eosts.  The  Collector  was  not^  however,  solely  to 
blame  as  it  was  the  objection  raised  by  the  third  defendant,  which 
gave  rise  to  the  suit.  That  objection  was  clearly  unsustainable, 
for  the  agreement  to    apportion  the  peshcush,    made  between.. 
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themselyes  by  the  parties,  was  not  binding  on  the  GoTenunent  Thi 

and  would  have  had  to  be  disaUowed.  ^^81^? 

We  modify  the  decree  of  the  District  Judge  by  directing  that  *. 

'  the  Collector  do  pay  one  moiety   and  the  third  defendant  the  Sahib. 
other  moiety  of  the  plaintiff ^s  costs  in  the  suit. 

The  Collector  must  pay  the  plaintiff's  costs  of  the  appeal. 


APPELLATE  CIVIL. 

Be/ore  Mr.  Justice  Benson  and  Mr.  Justice  Wallis. 
ABUNACHELLA  OHETTIAB  (Plaintiff),  Appbllant, 

V. 

RAMIAH  NAIDU  and  othebs  (Dbfbndants  Nob.  1,  2  and  4), 

BSSPONDBNTS.* 

Tranter  of  Property  Act  IV of  1682,-8,  lOQ— Notice  to  quit — Monthly  period  of 
tenancy  not  necesaariiy  reclioned  from  date  of  leaee-^May  be  calculated  from 
different  date  if  such  was  the  intentioji  of  the  partiea. 

It  is  open  to  the  partiei  to  please  to > agree  that  the  monthly  period  of  a 
tflDanoj  fthonld  be  reckoned  from  a  date  different  from  that  on  which  the  lea«e 
is  execnted  and  fifteen  days'  notice  to  the  tenant  expiring  with  the  end  of  a 
month  of  the  tenancy  as  so  reckoned  is  a  sufficient  notice  nnder  section  106 
of  the  Transfer  of  Property  Act.  Where  a  lease  is  execnted  and  the  tenant 
enters  on  possession  and  is  liable  for  rent  from  the  middle  of  a  month,  bnt  the 
rent  is  made  payable,  not  on  dates  calculated  from  the  date  of  such  lease  but  at 
the  end  of  the  calendar  month,  the  reasonable  inference,  in  the  absence  of  any 
thing  to  the  contrary  in  the  instrument,  is  that  f  oridetermining  when  the  tenancy 
was  to  expire,  the  parties  agreed  that  the  monthly  tenancy  should  coincide  with 
the  calendar  month. 

Suit  to  recover  possession  of  land.  One  8  executed  on  the  13th 
Jolj  1889  a  lease  deed  in  favour  of  the  plaintiff  the  material 
portions  of  which  were  as  follows  : — 

*'  My  father  accepted  the  lease  of  the  ground  mentioned  in 
the  undermentioned  schedules  1  and  2  from  the  trustee  of  the 
above  said  temple  and  executed  a  rent  deed,  under  which  he,  and 
after  him,  mjaelf,  had  been  enjoying  the  shops  belonging  to  my 

*  Seoond  Appeal  No.  567  of  1904,  presented  against  the  decree  of  F.  D.  P. 
Oldfield,  Bsq.,  District  Judge  of  Tanjore,  in  Appeal  Suit  No.  657  of  1903, 
pretented  against  the  decree'  of  M.B.By.  T.  Swami  Ayyar,  District  Munsif  of 
Xiraralar,  in  Original  Suit  No,  866  of  1901.* 


1906. 

August  24, 

-September  4. 
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father,  built  on  the  said  land  and  paying  rent.  Sinoe  yo.u  are  now 
managing  the  affairs  of  the  said  temple  and  sinoe  I  have  paid  you 
Rs.  15,  being  arrears  of  rent  due  up  to  date.  I  have  from  this 
date  agreed  to  pay  you  a  rent  of  As.  11  per  mensem  for  the  land 
detailed  below.  I  shall  pay  you  at  the  rate  of  this  Als.  11  on 
the  30th  of  each  month.  In  default  of  payment  on  the  due  date, 
I  shall  pay  as  aforesaid  in  six  months  from  that  date,  the  rent  that 
may  be  due  till  then.  In  default  of  even  such  payment,  I  shall 
remote  the  roof  above,  deliver  to  you  the  land  and  pay  also  the 
rent.    I  shall  obtain  receipt  for  the  rent  (paid)." 

In  1897  S  assigned  his  right  under  the  lease  to  the  first  defend- 
ant. Default  having  been  made  in  payment  of  rent  according  to 
the  terms  of  the  lease,  the  plaintiff  gave  notice  on  the  Ist  August 
1901  to  the  first  defendant  cancelling  the  lease  and  demanding 
possession  at  the  end  of  August  1901.  The  first  defendant  refused 
and  hence  this  suit.  One  of  the  contentions  set  up  by  the  first 
defendant  in  the  lower  Court  was  that  the  notice  was  insufficient 
as  the  month  for  determination  of  the  tenancy  ought  to  be  caloa«- 
lated  from  the  13th  to  the  13th  of  the  succeeding  month,  *  The 
Court  of  First  Instance  upheld  this  contention  and  dismissed  the 
suit.  The  portion  of  the  judgment  dealing  with  this  point  is  as 
follows : — 

*'  Plaintiff  ingeniously  argued  that  the  tenancy  was  intended  to 
commence  on  1st  of  each  month,  as  the  rent  due  was  payable  on 
the  30th  of  the  month.  This  is  not  a  necessary  consequence.  The 
payment  of  rent  may  be  so  fixed  for  the  sake  of  convenience,  but  it 
is  the  date  of  the  lease  from  which  the  tenancy  month  commences. 
Taken  by  this  standard,  the  15  days'  notice  contemplated  by 
section  106  must  terminate  with  the  12th  of  an  English  calendar 
month  and  as  the  notices  in  the  present  case  are  not  so  expressed, 
I  must  hold  on  the  authority  of  the  ruling  above  quoted,  that 
they  are  bad  in  law.** 

This  judgment  was  upheld  on  appeal  by  the  District  Judge. 

Plaintiff  preferred  this  second  appeal. 

0.  V,  Ananthakrishna  Ayyar  for  P.  R,  Sundara  Ayyar  for 
appellant. 

K.  8reenem»a  Ayyangar  for  F.  Kmhnasufami  Ayyar  and 
T.  V.  OopaUmoami  MudaUar  for  respondents. 

Judgment. — In  this  case  the  lower  Courts  have  dismissed  a 
suit  in  ejectment  by  the  lessor,  the  trustee  of  a  temple,  against  the 
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leasee  on  the  ground  that  the  notice  to  qnit  was  bad.  The  agree-  Abuna. 
ment  between  the  parties,  exhibit  A,  does  not  contain  any  chittub 
proyision  as  to  notice  to  quit,  but  under  section  106,  Transfer  ^  ^' 
of  Property  Act  in  the  case  of  monthly  tenancies  such  as  this,  Naidu. 
file  tenant  is  entitled  to  fifteen  days'  notice  expiring  with  the 
end  of  a  month  of  the  tenancy  {Bradley  v.  AfkinaoniX)),  In  the 
present  case  due  notice  was  given  if  the  monthly  tenancy  be 
regarded  as  ending  on  the  3.0th  of  each  month  the  date  on  which 
the  monthly  rent  was  payable  uuder  exhibit  A,  but  not  if  the 
tenancy  is  to  be  r^arded  as  beginning  on  13th  of  the  month  the 
date  of  exhibit  A.  It  was  perfectly  open  to  the  parties  to  agree 
that  the  monthly  period  of  tenancy  should  be  reckoned  not  from 
the  13th  July  the  date  of  the  lease,  but  from  another  date,  and 
all  the  Court  has  to^do  is  to  ascertain  whether  such  was  the  inten- 
tion of  the  parties  {Doe  d.  Hohomb  v.  John8on{2)^  Doe  d.  Savage 
v.  8tapleton{3)y  Doe  d.  King  v.  Graflon{4)^  Sandill  v.  Franklin{5) 
and  Sideboiham  v.  Holland{6)).  In  all  these  cases,  except  the  last, 
although  the  lease  was  dated  in  the  middle  of  a  quarter  and  the 
tenant  entered  on,  and  was  liable  to  pay  from,  such  date,  the  fact 
that  the  quarterly  rent  was  payable  not  on  dates  calculated  from 
the  date  of  the  lease  but  on  the  usual  quarter  days,  was  held  to 
ahow  the  intuition  of  the  parties  that,  for  determining  when  the 
tenancy  was  to  expire,  the  tenancy  should  be  deemed  to  commence 
not  from  the  date  of  the  lease  but  from  the  next  quarter  day,  and 
that  notice  to  quit  must  be  given  accordingly.  The  usual  practice 
being  to  adhere  to  the  customary  quarter  days  in  yearly  or 
quarterly  tenancies  it  was  held  that  where  there  was  an  entry  in 
the  middle  of  one  of  the  customary  quarters,  and  payment  of  rent 
from  the  date  of  entry,  but  the  parties  agreed  that  rent  should  be 
payable  on  the  customary  quarter  days,  this  showed  an  intention 
to  adhere  to  the  usual  practice,  and  notices  to  quit  expiring  on  one 
of  the  usual  quarter  days  were  accordingly  held  good.  In  Side'- 
botham  v.  Holland(Q)  the  same  conclusion  would  have  been  come 
to  but  for  the  fact  that  the  express  provision  that  the  tenant 
should  hold  as  tenant  from  year  to  year  commencing  from  the 
date  of  the  lease  made  it,  in  the  opiaion  of  the  Court,  impossible  to 


(1)  I.L.R.,  7  All.,  899.  (2)  6  Eip.,  10. 

(3)  8  0.  A  P.,  276.  (4)  18  Q.B.,  496. 

(5)  L.R.,  10  C.P.,  877.  ifi)  (1896).l  Q.B.,  378. 
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hold  that  the  tenancy  was  to  be  treated  for  any  purpose  as  oomraeno- 
ing  on  a  later  day.     In  this  country*  the  practice  of  letting  this  sort 
of  immoveable  property  on  monthly  tenancies  is  so  widespread  as 
to  warrant  the  legislature  in  raising  a  presumption  in  favour  of 
monthly  tenancies  by  section  106,  Transfer  of  Property  Act.    It  is 
also  a  widespread  practice  to  make  the  monthly  letting  to  coincide 
with  the  calendar  month.     When  then  we  findan  entry  takes  place 
in  the  middle  of  a  calendar  month  and  rent  is  payable  from  the  date 
of  entry,  but  the  parties  agree  that  the  rent  should  be  payable  at 
the  end  of  the  ealendur  month,  we  think  the  reasonable  inferenoe 
is  that  they  intended  that  the  monthly  tenancy  should  coincide 
with  the  calendar  month.     In  this  case  the  monthly  rent  for  eaoh 
calendar  month  is  made  payable  on  the  30th  of  such  month,  and 
we  think  that  the  fifteen  days'  notice  to  quit  given  by  the  lessor 
with  reference  to  this  date,  and  not  to  the  13th  of  the  month7  the 
date  of  the  lease,  is  go<>d  unless  there  is  something  in  the  written 
contract  exhibit  A,  as  there  was  in  the  agreement  in  Sidebotham  v. 
Hollandi})  which  precludes  us  from  giving  effect  to  what  we 
believe  to  have  been  the  intention  of  the  parties.     In  our  opinion 
there  is  nothing,  and  on  the  other  hand  the  facts  recited  in 
exhibit  A  are  opposed  to  the  inferenoe  thf^t  it  was  intended  that 
the  monthly  tenancy  should  be  deemed  to  commence  from  the  date 
of  exhibit  A.     According  to  the  recitals  the  premises  in  queation 
had  been  taken  on  lease  by  the  father  of  the  executant  from  the 
former  trustee  of  the  temple  to  which  the'properties  belonged,  and 
both  father  and  son  had  paid  rent  for  it  to  the  former  trustee.  < 
The  son  should  of  course  have  gone  on  paying  rent  to  the  new 
trustee,  but  he  had  apparently  not  done  so  and  the  agreement 
acknowledges  payment  by  him  i^^the  new  trustee  of  Es.  15  far 
arrears  due  on  the  date  of  exhibit  A,  representing    more  than 
twenty-one  month's  arrears  at  the  date  of  the  agreement  the  13th 
July  18S9.    It  is  then  provided  that  from  this  date  the  tenant 
shall  pay  the  new  trustee  the  stipulated  rent  on  the  30th  of  eaoh 
month.    Exhibit  A  thus  partakes  of  the  nature  of  an  attornment 
by  the  tenant  under  the  old  lease  to  the  new  trustee,  althougl^  it 
may  go  further  and  constitute  an  acceptance  of  a  new  lease 
determining  the  previous  tenancy.    Even  if  exihibit  A  creates  xa, 
law  a  new  tenancy  between  the  parties  that  would  not  give  rise  to' 


(1)  (1895)  1  Q.B.,  378. 
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the  inference  that  it  was  intended  to  alter  the  date  on  whieh  the 
tenancy  was  to  be  deemed  to  commence,  and  it  has  been  held  in 
analogous  cases  that  where  the  interest  of  the  lessor  determines 
altogether  and  the  title  passes  to  the  remainder  man,  and  the  lessee 
goes  on  holding  under  the  remainder  man^  although  in  law  a  new 
tenancy  is  created,  yet  in  giving  notice  to  quit  the  commencement 
of  the  former  tenancy  must  be  looked  to  Kelli/  v.  Patterr8on{l). 
It  is  even  more  xmlikely  that  the  parties  to  exhibit  A  who  already 
stood  to  one  another  in  the  relation  of  lessor  to  lessee  should  have 
intended  by  exhibit  A  to  create  a  new  tenancy  beginning  for  such 
purposes  as  notice  to  quit  on  the  date  of  exhibit  A. 

We  are  accordingly  of  opinion  that  the  notice  to  quit  given 
by  the  plaintiff  in  this  case  was  good  and  we  reverse  the  decision 
of  the  lower  Courts  with  costs  in  this  and  the  lower  Courts,  and 
remit  the  case  to  the  District  Munsif  t6  be  disposed  of  according 
to  law  on  the  other  issues. 


A  RUN  A- 
CHRLtA 

Chettiar 

Bamiah 
Naidu, 


APPELLATE  CIVIL. 

Be/ore  Mr.  Justice  Miller  and  Mr.  Juatiee  Wallis* 
THE  SEOEErARY  OP  STATE  FOR  INDIA  IN  COUNCIL, 

THBOUOH   THB   CoLLBCTOB   OF   MaDURA   (FiBST  DbFINDANT), 

Apfbllant, 

V. 

VENKATESALU  NAIDU  (FLAnrriPF),  Rbsfojjdbnt.* 

nistrUt  MunicipaliHe$  Act  (Madras)  IF  of  1884  as  ameyided  6y  Act  HI  of  1897, 
8ft,  10,  10--4,  19,  2&0— Rules  6,  34,  '66  and  36  framed  by  Qovernmeni  under 
eeetion  350 — Sleciion  of  OouneilUr  invalid  tender  rule  6  if  defect  existed  before 
election  edthough  opiiUon  of  Governor  in  Council  expressed  after — Finality  of 
the  Collector's  qrder  under  rule  SQ— Powers  of  Oovemment  under  rule  34 
exist  unless  order  is  passed  by  the  Collector  under  rules  35  and  BQ— Rules  36 
and  36  apply  only  when  petition  presented  to  Collector — Rules  34,  35  and  36 
not  ultra  vifw. 
Under  aeotion  lO-A  of  the  Madras  District  Municipalities  Act  and  mle  6  of  the 

roles  framed  under  section  260,  a  person  is  disqualified  from  being  appointed  or 


1906. 

October 

10, 11,  22. 


(1)  L.R.,  9  C.P.,  681, 

*  Second  Appeal  No.  1081  of  1904,  presented  against  the  decree  of  H.  Moberly, 
Bsq.,  District  Judge  of  Madnra,  in  Appeal  Suit  No.  571  of  1903,  presented  against 
tlie  decree  of  M.B.By.  B.  Kristna  Bow,  District  Mnnsif  of  Madnra,  in  Original 
Bait  No.  581  of  1902. 
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Secrxtabt    ol^ted  a  Qoanoillor  if,  before  his  election,  he  is  convioted  of  an  offenoe,  which,  in 

OF  State  for  the  opinion  of  the  Qovemor  in  Connoil,  disqualifies  him  from  being  a  Gonnoillor^ 

« ^^         even  though  suoh  opinion  of  the  Governor  in  Council  is  arrived  at  after  the  eleoti<m« 

Ybnkatesalu       '^^  refusal  by  the  Governor  in  Ck)anoil  to  remoye  a  Connoillor  nnder  section 

Kaidu.        19  for  suoh  a  conviction  is  no  bar  when  such  Councillor  is  subsequently  re-eleoted 

to  the  invalidation  of  the  election  on  the  ground  of  suoh  oonviotion. 

Rules  84,  85  and  86  are  not  ultra  vires.  The  rules  were  validly  made  in 
exercise  of  the  powers  conferred  by  section  250  (1)  $  and  even  if  not  so,  the 
power  to  prescribe  conditions  conferred  by  section  10,  empowers  the  Governor 
in  CouncU  to  make  such  rules. 

Rules  35  and  36  prescribe  the  procedure  to  be  f  ollQwe4  when  a  petition  con- 
testing the  election  is  presented.  The  word  '  then  '  in  rule  85  means  *  after 
such  petition  is  presented  to  the  Collector  *  and  not  *  after  the  Governor  in 
Council  has  taken  action  under  rule  34.' 

The  Governor  in  Council  taking  action  under  rule  34  is  not  confined  to  putting 
the  Collector  in  motion  under  rule  85,  but  can  pass  orders  himself.  Such  power  is 
not  taken  away  by  the  powers  conferred  on  the  Collector  under  rules  85  and  36^ 
but  only  by  an  order  of  the  Collector  duly  passed  under  those  rules  on  a  petitioo. 
presented  to  him. 

The  Governor  in  Council  may  take  action  under  rule  84,  whether  a  petition 
hus  been  presented  to  the  Collector  or  not. 

The  fact  that  the  Governor  in  Council  mayi  under  such  circumstances  by 
uotificatioD,  remove  the  Councillor  under  section  19  of  the  Act,  does  not  affect 
the  validity  of  suoh  rule,  which  enables  him  to  invalidate  the  election  without  a 
notification. 

Per  Wallib,  J. — Rules  85  and  86  do  not  warrant  the  validity  of  an  election  being 
questioned  on  the  ground  that  the  person  elected  was  likely  to  bring  the 
municipal  administration  into  contempt  without  such  enquiry  as  is  provided  by 
the  rules;  and  the  pronouncement  of  such  disqualificaton by  the  Governor  in 
Council  under  rule  84  without  such  inquiry  cannot  be  supported. 

Suit  to  declare  (1)  that  the  plaintiff  is  the  duly  elected  Gooncillor 
of  the  Madura  Municipality  and  (2)  that  the  GK)yernment  Order, 
dated  30th  October  1901,  No.  1574  M.,  Mis.,  setting  aside  the 
plaintiff's  election  is  ultra  vires  and  illegal,  and  to  recover  damages 
from  the  defendants. 

The  facts  necessary  for  this  report  are  set  out  in  the  judgment 
of  the  lower  Appellate  Court  which  wm  as  follows : — 

'^  On  the  20th  May  1901  plaintiff  was  elected  to  be  a  Municipal 
Councillor  for  the  1 0th  Ward  of  the  Madura  Municipality  by  a 
majority  of  the  votes  of  the  electors  of  the  said  ward,  and  the 
result  of  the  ballot  was  recorded  by  the  Chairman  in  the  manner 
required  by  rule  29  of  the  rules  framed  by  His  Excellency  the 
Governor  in  Council  under  section  250  (i)  {a)  of  Madras  Act  IV  of 
1884.  On  the  3rd  June  1901,  second  defendant,  who  was  one  of 
the  tmsuccessful  candidates  for  election,  put  in  before  the  Collector 
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a  petition  (exhibit  G)  ohallenging  the  validitj  of  plaintiff's  election    Sbcretabt 
.  1      .  ,1      .  J  OF  Stats  fob 

on  the  following  grounds : —  l^pu 

(a)  that  he  had  not  been  dnly  elected  by  a  majority  of  votes ;  y^pji^^JiB^Lu 

(b)  that  intimidation  had  been  practised  at  the  election      Naidu, 
and  had  materially  affected  the  result  of  the  election  ; 

(c)  that  at  the  time  the  election  was  held  plaintiff  was  not 
qualified  as  a  candidate  ;  and 

(dQ  that  there  was  such  an  irregularity  in  preparation  of 
the  lists  of  persons  qualified  (sic)  as  to  affect  materially  the  accuracy 
of  such  list. 

Second  defendant  further  alleged  that  the  election  of  plaintiff 
would  be  dangerous  to  the  public  peace  or  order  and  likely  to 
bring  the  municipal  administration  into  contempt. 

Thereupon  the  validity  of  the  election  was  under  the  Collector's 
orders  inquired  into  by  the  Divisional  OflBcer.  The  Collector 
Teported  the  result  of  the  inquiry  to  Government  who,  on  30th 
October  1901,  passed  the  following 

Obdbb. — '  The  Government  agrees  with  the  Collector  in  con- 
sidering that  the  conviction  of  M.E.By.  P.  R.  Venkatasalu  Naidu 
under  sections  504  and  852  of  the  Indian  Penal  Code  for  insulting 
and  assaulting  one  of  the  candidates  at  a  municipal  election  at  a* 
time  when  he  was  Chairman  Delegate,  implies  such  a  defect  of 
character  as  unfits  him  to  be  a  Municipal  Councillor  and  that  he 
was  therefore  disqualified  as  a  candidate.  Government  moreover 
oonsiders  that  the  appointment  of  M.B.By.  P.  B.  Venkatasalu 
Naidu  as  a  Municipal  Councillor  is  likely  to  bring  the  Municipal 
administration  into  contempt.  His  election  is  accordingly  set 
aside  and  the  Chairman  is  requested  to  hold  a  fresh  election.' 

This  order  was  subsequently  modified  by  substituting  *  section 
604 '  for  *  sections  504  and  352 '  (exhibit  F). 

Plaintiff  contends  that  the  order  is  ^  ultra  vires '  and  illegal 
*  on  ttie  following,  among  other  grounds : — 

(a)  the  conviction  referred  to  does  not  imply  such  a  defect 
of  character  as  unfits  the  plaintiff  to  be  a  Municipal  Councillor ; 

(6)  upon  the  same  facts  the  same  Government  came  to  an 
opposite  conclusion  in  November  1899  ; 

{c)  such  an  objection  could  not  be  taken  to  the  validity  of 
the  election  held  under  rule  35  of  the  rules  framed  by  Govern- 
ment under  section  250  {%)  (a)  of  Madras  Act  lY  of  1884  as 
amended  by  Act  3  of  1897 ; 
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SacBETARY  ^cl)  the  plaintiff's  name  being  duly  registered  in  the  list  of 

India       persons  qualified  to  be  elected  under  rule  5  of  the  rules  aforesaid, 
Venkatesalu  *^®  Government  had  no  power  to  set  aside  the  election  ; 

Kaidu.  (g)  fclie  other  ground  (that  the  appointment  of  plaintifif  to 

be  a  Municipal  Councillor  is  likely  to  bring  the  municipal 
administration  into  contempt)  taken  by  Government  in  the 
Government  Order  aforesaid  is  no  ground  for  setting  aside  the 
election  under  the  law  in  the  circumstances  of  this  case  ;  and 

(f)  even  if  that 'disqualification  should  be  held  to  apply,  the 
Government  Order  is  illegal  in  that  no  opportunity  was  given  to 
the  plaintifi"  to  explain  all  matters  as  required  by  section  19  of  the 
Act,  and  no  inquiry  was  held  at  aU  as  to  that  ground." 

The  District  Munsif  dismissed  the  suit. 

On  appeal  this  decision  was  reversed  and  the  declaration  and 
damages  prayed  for  by  the  plaintiff  were  allowed. 

The  first  defendant,  the  Secretary  of  State  for  India  in 
Council,  appealed. 

Mr.  C.  F.  Napier  for  the  Government  Pleader  for  appellant. 

T,  Bangachea^iar  for  respondent. 

Judgment  (Miller,  J.). — The  plaintiff  sued,  against  the 
Secretary  of  State  for  India,  praying  for  a  declaration  that  he 
was  duly  appointed  by  election  a  Municipal  Councillor  of 
Madura,  and  that  an  order  of  the  Governor  of  Madras  in  Council, 
dated  the  30th  of  October  1901,  by  which  his  election  was 
invalidated,  was  ulira  vires  and  illegal,  and  praying  further  for 
*  damages  which  he  estimated  at  one  rupee. 

The  District  Munsif  dismissed  the  suit,  but  the  District  Judge, 
on  appeal,  made  the  declaration  and  awarded  the  damages 
prayed  for.     The  defendant  appeals. 

The  question  for  decision  depends  upon  the  construction  of 
portions  of  the   Madras  District    Municipalities    Act  of   1884 
(as  subsequently  amended)  and  of  the  rules  framed  under  it,  some  * 
of  which  the  District  Judge  finds  to  be  ulira  vires  of  the  Governor 
in  Council. 

The  order  of  Government  complained  of,  as  modified  by  a 

subsequent  order,  dated  the  12th  of  March  1902,  sets  aside  the 

^'  election    of    the    plaintiff  and   directs  the  holding  of  a  fresh 

^^^^-^tion.      It  proceeds  upon   two  grounds,  both  of  which  must 

ocessfuUy   attacked  if  the  plaintiff  is  to   succeed  in  his 
the  unsuoc^. 
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The  first  ground  is  that  the  p]aintiff  was,  at  the  time  of  his    Secbetabt 
election,  not  qualified  to  be  elected,  because  he  had  been  conyicted       India 
of  an  offence  of  criminal  insult  and  punished  under  section  504,  y,NKA^TE8iLu 
Indian  Penal  Code,  which  offence,  in  the  opinion  of  the  Governor      Naidu. 
in  Council,  implied  such  a  defect  iu  his  character  as  to  unfit  him 
to  be  a  Municipal  Councillor. 

The  second  ground  is  that  his  appointment  was  likely  to  bring 
the  Municipal  administration  into  contempt. 

I  take  the  first  ground.  The  election  of  Municipal  Councillors 
is  provided  for  by  section  10  of  the  Act  and  a  number  of  rules 
purporting  to  be  framed  under  section  250 ;  and  section  10- A 
lays  down  certain  qualifications  for  election.  Section  19  gives 
power  to  the  Governor  in  Council  to  remove,  By  notification,  a 
Municipal  Councillor  from  office  upon  certain  specified  grounds, 
one  of  which  is  that  he  was  not,  at  the  time  of  his  appointment, 
qualified  under  section  10-A. 

The  plaintiff  was,  it  is  not  denied,  convicted  of  the  offence 
punishable  under  section  501,  Indian  Penal  Code,  before  the 
election  which  has  been  invalidated ;  and  the  only  question  is 
whether  the  Governor  in  Coimcil  was  acting  within  his  powers  in 
setting  aside  the  election  on  that  ground. 

One  of  the  qualifications  for  appointment,  prescribed  by 
section  10-A,  is  that  the  candidate  shall  not  be  a  person  who  has 
been  convicted  of  an  offence  which,  in  the  opinion  of  the 
Governor  in  Council,  impUes  a  defect  of  character  which  unfits 
him  to  be  a  Municipal  Councillor ;  and  this,  put  the  other  way,  is 
repeated  as  a  disqualification  in  rule  6  of  the  rules  for  the  election 
of  Municipal  Councillors,' which  rule  provides  also  that  the 
disqualification  must,  to  be  effective,  have  existed  before  the 
election. 

The  first  argument  addressed  to  us  for  the  respondent  is 
based  upon  these  provisions.  It  is  contended  that  inasmuch  as 
the  Governor  in  Council  did  not,  before  the  election  of  the 
plaintiff,  declare  his  opinion  that  the  offence,  of  which  the  plaintiff 
was  convicted,  was  a  disqualifying  offence,  there  was  no 
disqualification  before  the  election,  and  consequently  the  elec- 
tion could  not  be  invalidated.  I  am  unable  to  accept  this 
argument. 

The  disqualification  is,  it  seems  to  me,  the  defect  of  character 
in  the  candidate.    This  defect  is  proved  by  the  commission  of  the 
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Secbetart    ofiFence.     The    admisBible    evidence  of  the    oommiBsion  of  the 

^'  ^iNWA  '^*  offence  is  the  conviction ;  and  the  Ghovernor  in  Conncil  is  the 

^*         tribunal  authorized  to  decide  in  each  case  whether  the  disquali* 
Venkatkbalu  -.,.,,,  ,.  ,.  ,  ^, 

Naidu.      lying  defect  of  ohaiacter  can  be  inferred  from  the  nature  of  the 

offence  committed.    There  is  nothing,  so  far  as  I  can  see,  to 

require  the  Governor  in  Council,  in  order  to  make  his  decision 

effectual,  to  arrive  at  it  before  the  election.    The  decision  does 

not  bring  the  disqualifloation  into  existence.    It  is  necessary  only 

to  give  effect  to  it.    It  declares  its  existence  or  non-existence, 

but  the  proof  of  such  existence  is  the  commission  of  the  offence, 

.  If  that  was  before  the  election,  the   defect  must  have  existed 

before  the  election  and  that  is  sufficient  to  satisfy  the  proviso  to 

nde  6. 

The  next  argument  was  that  the  Governor  in  Council  had,  in 
1809,  expressed  an  opinion  that  the  conviction  of  the  plaintiff  did 
not  imply  a  defect  of  character  unfitting  him  to  be  a  Municipal 
Councillor,  and  he  is  not  now  competent  to  reverse  that  judgment 

The  facts  are  that,  in  Tune  1898,  the  conviction  was  reported 
by  the  Collector  to  the  Government,  and,  in  August  1898,  the 
Collector  under  instructions  from  the  Government  informed  the 
plaintiff  that  a  repetition  of  his  conduct  at  municipal  elections 
would  be  seriously  noticed.  In  October  1899  certain  inhabitants 
of  Madura  prayed  the  Government  to  declare  the  plaintiff 
disqualified  to  be  appointed  a  Municipal  Councillor  and  to  remove 
him  from  office  imder  section  19  (1)  (ii)  and  (iv).  In  December 
1899  the  Government  saw  '*  no  sufficient  reason  to  comply  with 
the  request  of  the  petitioners.'^ 

Assuming  that  the  Collector's  letter  of  August  1698  to  the 
plaintiff  has  reference  to  the  conviction  under  section  504,  Indian 
Penal  Code,  it  seems  to  me  that  the  most  reasonable  inference  to 
draw  from  its  language  is  that  the  Governor  in  Council  considered 
that  the  plaintiff  had  done  something  unfitting  him  to  be  a 
Municipal  Councillor,  but  was  prepared  to  excuse  a  first  offence 
and  allow  him  to  remain  in  officCi  provided  he  did  not  repeat  his 
misconduct. 

Into  the  order  of  December  1899  I  am  entirely  unable  to  read 
an  opinion  of  the  Governor  in  Council  that  no  disqualifying 
defect  of  character  had  been  disclosed.  That  order  simply  refused 
to  make  a  declaration  and  to  direct  the  plaintiff's  removal  from 
OfficCi  on  the  ground  that  no  sufficient  reason  was  shown.    The 
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possible  reasonB  for  this  refusal  are  obviously  so  many  that  it    Secbetakt 
would  be  impossible  to  infer  that  any  particular  one  of  them  must  ®'  ikdia^^^ 
have  existed.    There  is  nothinir  in  the  evidence  to  contradict  the  „      ^' 
allegation  on  this  point  in  paragraph  9  of  the  defendant's  written      Naidu. 
statement ;  and  that  is  as  likely  as  not  to  be  a  correct  interpreta- 
tion of  the  Government's  proceedings.    I  am  unable>  therefore, 
to  find  that  the   Governor  in  Council  has  ever  expressed  an 
opinion  contrary  to  that  declared  in  the  order  which  forms  the 
ground  of  this  suit. 

Then  it  was  contended  that,  by  rules  35  and  36,  the  decision 
of  this  question  is  left  to  the  Collector  whose  order  11  final,  and 
the  Governor  in  Council  is  not  competent  to  pass  any  order, 
liule  36  operates,  so  it  is  contended,  as  an  authority  given  to  the 
Collector  under  section  288  to  substitute  his  opinion  for  that  of 
the  Governor  in  Council,  or  rather  to  exercise  the  power,  vested 
in  the  Governor  in  Council,  of  deciding  whether  an  offence  com- 
mitted by  a  candidate  for  election  is  proof  of  his  unfitness  for 
office. 

Assuming  this  to  be  so,  it  seems  to  me  that  it  is  only  if  the 
Collector  exercises  the  power  and  passes  an  order,  that  the  juris- 
diction of  the  Governor  in  Council  is  taken  away.  It  cannot 
be  taken  away  by  the  giving  to  the  Collector  of  an  authority  to  * 
exercise  a  power.  It  is  taken  away  by  the  declaration  that  the 
Collector's  order  passed  in  so  exercising  the  power  shall  be  a  final 
order.  But  when,  as  here,  the  Collector  has  passed  no  order,  the 
power  of  the  Governor  in  Council  is,  it  seems  to  me,  not  affected. 

This,  however,  is  not  the  real  difficulty  in  this  part  of  the  case* 
The  question  arises  whether  the  Governor  in  Council  has  power  to 
pass  any  order  himself,  setting  aside  an  election  on  the  ground  of 
want  of  qualification  in  the  candidate  [rule  35  (6)].  The  power 
given  to  the  Governor  in  Council  in  matters  of  elections  is  a 
power  to  prescribe  rules  and  conditions  (section  10) ;  and  the  rules 
prescribed  in  this  regard  are  rules  86  and  36,  which  authorise, 
and  in  fact  require,  the  Collector  to  decide  questions  arising 
under  rule  35  (6),  while  they  give  no  such  authority  to  the 
Governor  in  Council.  The  Governor  in  Council  then  has  no  power 
to  decide  the  question  under  consideration,  unless  such  power  is 
conferred  by  some  other  rule  or  by  the  Act  itself. 

The  provision  which,  in  my  opinion,  gives  the  necessary 
authority  is  the  last  sentence  of  rule  34,  which  confers  upon  the 
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Secbbtart    Governor  in  Council  the  power  to  *  take  action  himself '  on  facta 

"^  \^NDiA  ^**  affecting  the  validity  of  an  election.     There  is  no  doubt  that  this 

V.         provision  gives  power  to  take  action  whether  or  not  a  petition  hag 

Naidu.      been  presented  under  the  first  part  of  rule  34.    The  power  is  not 

confined  to  cases  in  which  no  such  petition  has  been  presented ; 

for  it  may  be  exercised  at  any  time  after  the  election  >  and  the 

subsequent  presentation  of  a  petition  could  not,  I  think,  affect  ii 

But  the  question  is  *^  What  is  the  action  which  can  be  taken  ?  " 

The  di£Bculty  arises,  to  my  mind,  from  the  presence  of  the 
word  •  then '  in  the  opening  sentence  of  rule  35.  If  this  word  is 
to  be  read  lo  mean  '*  after  the  Governor  in  Council  has  taken 
action,"  it  would  follow,  I  think,  that  the  action  is  confined  to 
putting  the  Collector  in  motion,  and  it  would  be  for  the  Collector, 
and  not  for  the  Governor  in  Council,  to  pass  orders  under  rule  36. 

It  seems  to  me,  however,  difficult  to  put  this  construction  on 
the  word  '  then,'  and  that  the  more  natural  interpretation  of  the 
rule  is  to  read  the  last  sentence  of  rule  34'  as  a  parenthesis  or  a 
proviso  to  the  first  sentence,  in  which  case  the  word  '  then '  will 
be  equivalent  to  the  words  '^  after  the  validity  of  the  election  has 
been  questioned  by  a  petition  presented  to  the  Collector,"  and 
rule  ?5  will  not  control  the  action  of  the  Governor  in  Council. 
And  I  am  unable  to  hold  that  the  action  taken  in  the  present 
case,  in  which  the  Governor  in  Council  passed  an  order  invalidat- 
ing an  election  on  a  ground  on  which  it  would  have  been  open  to 
the  Collector,  in  his  enquiry  under  rule  35,  to  invalidate  it,  was 
beyond  the  power  of  the  Governor  in  Council. 

It  is  true  that  in  this  case  there  was  a  petition  and  an  enquiry 
by  the  Collector  through  his  deputy,  and  possibly  the  Collector 
ought  to  have  passed  orders  under  rule  36^  but  the  action  of  the 
Governor  in  Council  is  not,  as  I  have  pointed  out,  restricted  to 
oases  in  which  there  hcks  been  no  petition,  and  the  action  he  has 
chosen  to  take  here  is  to  pass  orders  on  the  Collector's  report.  It 
might  have  been  more  regular  perhaps  to  have  directed  the 
Collector  to  pass  orders  himself,  but  I  cannot  say  that  the  order 
passed  was  on  that  account  ultra  vires  of  the  Governor  in  Council. 

The  learned  District  Judge  holds  that  the  last  sentence  of  rule 
34  is  itself  ultra  vires^  because  it  is  inconsistent  with  section  19, 
that  is  to  say,  because  section  19  itself  gives  power  to  remove  a 
Municipal  Councillor  on  the  ground  that  he  was  not  qualified  for 
election.     It  is  probable  that  he  really  means  that  the  action  taken 
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in  this  case  was  ultra  vires^  because  the  object  aimed  at  might    Sbcritait 
have  been  secured  bj  action  taken  under  section  19,  for  section  19       India 
does  not   apply  to  elections  and  there  are  facts  affecting  the  vehkaiesald 
validity  of  an  election  which  are  not  touched  by  that  section :      Naidu. 
bribery,  for  instance,  or  fraudulent  voting,  matters  which  are  left 
to  be  dealt  with  under  the  wide  powers  given  to  the  Governor  in 
Council  by  section  10  and  section  250. 

It  may  be  that  the  Governor  in  Council  might  have,  by  noti- 
fication, *  removed '  the  plaintiff  on  the  ground  that  he  was  not 
qualified  for  election,  but  it  would  not  foUow  from  that  that  he  is 
unable  to  take  power  by  rule  to  invalidate  the  plaintiff*s  election 
on  the  same  ground  without  a  notification.  I  confess  that  I  do 
not  quite  appreciate  the  value  of  section  19  (1)  (i).  The  validity 
of  the  election,  as  regards  the  candidate's  qualification,  can  be 
tested  under  the  rules,  and  it  seems  to  me  that  a  candidate  who 
has  survived  that  test,  or  whose  disqualification  has  been  over- 
looked, might  well  be  allowed  to  retain  his  seat  once  the  time  for 
questioning  his  election  was  past. 

That,  however,  is  a  matter  on  which  there  may  be  difference 
of  opinion  and  all  that  I  have  to  see  is  that  the  order  passed  in 
this  cose  was  intra  vires  of  the  Governor  in  Council. 

The  learned  District  Judge  is  indeed  inclined  (paragraph  10 
of  his  judgment)  to  hold  that  rule  36  is  altogether  ultra  vires^  in 
other  words,  that  no  election  can  be  invalidated  except  by  way  of 
the  removal  of  the  person  elected  on  one  of  the  grounds  enumer- 
ated in  section  19. 

That  view  I  cannot  accept,  and  it  was  not  pressed  xv^n  us  in 
argument ;  and  Mr.  Kangachariar  was  prepared  to  admit  that 
rules  35  and  36  were  good  generally,  but  contended  that  the  case 
before  us  could  not  properly  be  brought  under  those  rules  because 
section  250  (1)  ^a)  does  not  provide  for  a  rule  of  the  nature  of  rule 
35  (i)  (6).  I  am  not  prepared  to  decide  that  that  is  so,  for  it  is  not 
clear  to  me  that  section  250,  clause  (1)  (a)  (i),  (vi)  or  (vii)  would 
not  cover  the  case.  But  even  if  it  be  so,  the  rule  may  be  attri- 
buted to  the  power  given  by  section  10  to  prescribe  conditions ; 
and  if  the  power  is  there,  the  rule  is  good  though  it  purports  to 
have  been  made  under  a  di|Ferent  section. 

The  order  ^o  far  as  it  proceeds  on  the  first  ground  was,  in 
my  opinion,  intra  vires  of  the  Governor  in  Council  and  not  illegal, 
and  the  plaintiff's  first  attack  on  it  must  fail. 
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Secbktaby         This  is  sufficient  to  dispose  of  the   appeal,  and  I  need  say 

°'  India ^^^  nothing  on  the  second  ground  on  which  the  order  is  based. 

*•  I  would  allow  the  appeal  aiSd  reverse  the  decree  of  the  District 

Venkateialt;  /^  t 

Naidu.      Judge,  restoring  that  of  the  Court  of  First  Instance  with  costs  of 

the  defendant  in  this  and  the  lower  Appellate  Court. 

WalltS;  J. — It  is  admitted  that  the  plaintiff  was  convicted 
under  section  504  of  the  Indian  Penal  Code  on  the  2nd  June  1898. 
Under  section  10-A  of  the  Madras  District  Municipalities  Act, 
such  conviction  is  a  disqualification  if,  in  the  opinion  of  Govemmenjb, 
it  implies  a  defect  of  character  unfitting  him  to  be  a  Municipal 
Councillor ;  and  in  the  Government  Order,  dated  the  30th  October 
1901,  set  out  in  exhibit  D,  Q-ovemment  expressed  the  opinion 
that  the  conviction  did  imply  such  defect  of  character  and  that  the 
plaintiff  was  disqualified  accordingly.  It  is  however  objected,  in 
the  first  place,  that  it  was  not  open  to  G-ovemment  to  declare  the 
plaintiff  disqualified  on  this  ground,  as  they  had  already  expressed 
a  contrary  opinion.  The  facts  are  as  follows  :  On  the  day  of  the 
conviction  the  Collector  wrote  exhibit  J  to  Government  informing 
them  of  it,  and  subsequently  under  instructions  from  Government 
wrote  exhibit  M,  dated  the  1st  August  1898,  to  the  pjaintifi 
informing  him  that  a  repetition  of  his  conduct  at  mmiicipal 
elections,  which  had  already  come  to  the  notice  of  Government, 
would  be  taken  serious  notice  of.  It  was  no  doubt  open  to 
Government  at  this  stage  to  remove  the  plaintiff,  who  was  then  a 
Municipal  Councillor,  from  his  office  under  section  19  (1)  (ii)  if,  in 
their  opinion,  his  conduct  implied  a  defect  of  character  disquali- 
fying hkn  for  being  a  Municipal  Councillor,  but  under  the  section 
they  were  under  no  obligation  to  do  so ;  and  I  do  not  understand 
on  what  ground  it  can  be  contended  that  their  omission  to  remove 
him  under  section  19  (I)  (ii)  inlaw  debarred  them  from  afterwards 
declaring  him  disqualified  to  be  elected  under  section  10-A,  at  a 
subsequent  election.  At  the  time  of  his  conviction  the  plaintiff, 
as  appears  from  his  own  statements  in  exhibit  N,  had  still  some 
eighteen  months  more  to  serve,  and  on  October  30th,  1899,  as 
appears  from  exhibit  L,  when  the  end  of  his  term  was  approaching, 
certain  rate-payers  of  Madura  presented  a  memorial^  exhibit  E, 
to  His  Excellency  the  Governor  praying  that  the  plaintiff  might 
be  declared  disqualified  for  election  under  section  10-A  (1)  (e)  on 
the  ground  of  his  conviction,  and  that  he  might  be  removed  from 
office  under  section  19  (1)  (ii)  on  the  ground  of  such  conviction 
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and  under  section  19  (1)  (iv)  as  likely  to  bring  the  municipal    Seceetaet 
administration  into  contempt.    The  petition  having  been  trans- ^^  i»du*^*^* 
ferred  to  the  Local  and  Manioipal  Department,  G-ovemment  on  „      ** 

V  ENKATKSAIiU 

the  18th  December  1899  passed  orders  (exhibit  L)  stating  that  Naidu. 
they  saw  jio  sufficient  reason  to  comply  with  the  request  of  the 
petitioners.  On  this  date  the  plaintiff's  term  had  expired  or  was 
about  to  expire ;  he  was  not  then  standing  for  selection  and  there 
was  no  occasion  to  pass  orders  under  section  10- A  or  section  19  in 
regard  to  him.  I  do  not  therefore  see  how  exhibit  L  can  affect 
the  present  question.  Even  if,  in  Aagust  1898  or  December  1899, 
the  Government  of  the  day  had  expressed  an  opinion  that  the 
conviction  was  not  a  disqualifying  one,  that  would  not,  in  my 
opinion,  preclude  Government  from  expressing  a  contrary  opinion 
when  the  question  arose  for  their  consideration  on  the  occasion 
of  tilie  election  in  May  1901,  because  I  think  that  the  opinion  of 
Government  in  section  10- A  means  the  opinion  of  the  Government 
which  is  called  on  at  the  time  of  election  to  say  whether  a 
conviction  is  a  disqualification  or  not.  I  come  to  the  conclusion^ 
on  this  part  of  the  case,  that  Government  had  not  previously 
expressed  any  opinion  that  the  plaintiff  was  not  disqualified,  and 
that  it  would  have  been  immaterial  if  it  had. 

Coming  now  to  the  grounds  on  whieh  the  District  Judge 
proceeded,  I  am  of  opinion  that  the  objections  taken  by  him  to  the 
rules  passed  ,by  Government  under  the  Act  for  the  election  of 
Municipal  Councillors  are  not  well  founded  and  that  the  plaintiff 
was  dtily  disqualified  under  them  by  reason  of  his  conviction. 
Under  section  10  of  the  Act,  appointments  by  election  are  made 
subject  to  the  conditions  in  section  10-A  and  also  to  such  rules  and 
other  conditions  as  may  be  prescribed  by  the  Governor  in  Council. 
Again,  section  260  (1)  enables  the  Governor  in  Council  to  make 
rules  not  inoonsistent  with  the  Act  as  to  the  qualifications  of 
candidates  and  the  removal  or  disqualification  of  Councillors  or 
candidates,  and  as  to  the  conduct  of  inquiries  relating  to  elections. 
Seeing  that  section  10-A  expressly  declares  that  persons  convicted 
of  offences  implying  a  defect  of  character  are  not  qualified  to  be 
appointed  by  election  or  otherwise,  I  think  that  Government  had 
power  to  make  rules  as  to  how  such  disqualification  should  be 
ascertained  and  enforced,  and  to  make  the  validity  of  an  election 
dependent  on  the  absence  of  such  disqualification,  and  that  rules 
34,  85  and  36  were  duly  made  and  not  ultra  vtrea.    The  fact  that 
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SicBBTART  under  section  19  the  Governor  in  Council  can  remove  a  Councillor 
India  ^^  ^^^  ground  that,  at  the  time  of  his  appointment,  he  was  not 
rr  ,  ^'  *  qualified  under  section  10-A  does  not,  in  my  opinion,  preclude 
Naidu.  Government  in  the  exercise  of  the  powers  above  referred  to,  from 
making  thel  validity  of  the  election  depend  on  the  absence  of 
.  ascertained  disqualification  in  the  candidate.  It  has  however 
been  strongly  argued  before  us  that,  even  supposing  the  rules 
are  not  ultra  vires,  the  plaintiff  was  not  duly  disqualified  imder 
them.  Rules  34  to  36,  it  was  said,  provide  for  an  inquiry  as  to 
whether  the  validity  of  the  election  is  affected  by  the  disquali- 
fication now  in  question,  and  rule  36  makes  the  Collector's  order 
in  this  matter  final.  The  general  scope  of  these  rules  is  to 
provide  for  questioning  the  validity  of  elections  by  petitions  put  in 
within  fifteen  days  of  the  date  of  election,  and  it  is  only  orders 
by  the  Collector  on  such  petitions  that  are  made  final  By  rule 
36.  Rule  34,  however,  besides  providing  for  election  petitions, 
reserves  the  right  of  the  G-ovemor  in  Council  or  the  Collector 
himself  to  take  action  on  any  facts  affecting  the  validity^ 
of  an  election  which  may  come  to  his  notice.  When  the  fact  of  a 
conviction  comes  to  the  notice  of  the  Governor  in  jCJouncil, 
I  think  these  words  authorise  him  to  take  action  by  statixifg  that, 
in  his  opinion,  the  conviction  implies  a  disqualifying  defect  of 
character  and  ordering  a  new  election  accordingly,  and  that  he  is 
not  restricted  to  proceeding  by  enquiry  under  rule  85.  The  words 
^  The  Collector  shall  then  proceed  to  enquire  "  in  that  rule  appear 
to  mean  ^  after  the  presentation  of  a  petition/  and  similarly  the 
provisions  in  rule  36  as  to  the  finality  of  the  Collector's  orders 
relate  only  to  orders  on  petitions.  Even  in  the  case  of  enquiries 
on  petitions  under  rule  35  I  cannot  agree  with  argument  that  the 
Government  has  delegated  to  the  Collector  or  Divisional  Officer 
holding  the  enquiry  the  right  to  say  whether  the  conviction  should 
disqualify  or  not.  Even  supposing  Government  could,  by  rules, 
make  such  a  delegation  by  virtue  of  section  288,  it  has  clearly  not 
done  so ;  and  in  order  to  find  the  existence  of  a  disqualifying 
conviction  the  officer  enquiring  under  rule  35  would  have  to 
ascertain  the  opinion  of  Government  and  decide  accordingly.  For 
these  reasons  I  am  of  opinion  that  the  plaintiff  was  duly  disqualified 
on  this  ground  and  that  the  appeal  must  be  allowed. 

This  would  be  sufficient  for  the  decision  of  the  case,  but  it  seems 
desirable  to  deal  also  with  the  other  ground  of  disqualification 
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wMoh  has  beea  arfiraed  before  as,  as  it  raises  a  question  as  to  the    s>cbktabt 

rrni-i  Ai        •i«i%i*^*^  State  foi 

interpretation  of  the  rules.    The  Government  Ordei  of  the  30th       India 

October  1901  also  purported  to  declare  the  plaintiff  disqualified  on  vinkat£«alu 

the  ground  that  he  was  likely  to  bring  the  municipal  administration      Naidu. 

into  contempt.    This  is  not  a  disqualification  under  section  lO-A, 

or  rule  6,  but  is  a  new  disqualification  created  by  rules  35  (d)  and 

36  by  analogy  to  the  power  of  removal  in  section  19.     Under  that 

section  the  Governor  in  Council  can  only  remove  a  Coancillor  on 

this  ground  after  giving  him  an  opportunity  of  explanation,  and 

must  record  the  reasons  for  removing  him.     Rules  35  and  36  do 

not  impose  any  such  conditions,  but  they  make  this  one  of  .the 

grounds  on  which  the  validity  of  an   election  may  be  questioned 

on  an  enquiry,  and  at  such  enquiry  the  candidate  would  have  the 

opportunity  of  being  heard  and  meeting  the  facts  alleged  against 

him.     At  the  conclusion  of  the  enquiry  the  Collector  is  to  pass 

orders  and  report  his  decision  to  Government^  which  is  to  pass  final 

orders. 

In  the  present  case  the  petition  against  the  plaintiff's  return, 

exhibit  C,  contains  allegations  as  to  the  plaintiff's  conduct  designed 

to  show  that  he  would  bring  the  municipal  administration  into 

contempt,  and  the  plaintiff  filed  a  written  statement,  exhibit  I, 

by  way  of  answer,  but  as  appears  from  the  evidence  and  the 

endors^Qcient  on  the  petition,  the  Divisional  Officer  who  enquired 

into  the  petition  under  rule  35  refused  to  go  into  these  allegations 

aa  he  considered  them  irrelevant  and  extraneous  to  the  inquiry 

he  was  conducting,  and  a  petition  for  further  enquiry  presented 

by  the  plaintiff,  exhibit  N,  was  not  complied  with.    In  my 

opinion,  rule»  35  and  36  do  not  warrant  the  validity  of  an  election 

being  questioned  on  this  ground  without  such  enquiry  as  is  there. 

provided  for^  and  I  think  the  disqualification  pronounced  without 

sudi  enquiry  cannot  be  SQpported. 

On  tbe  other  ground  the  appeal  must  be  allowed   with  costs  in 
this  and  the  lower  Appellate  Co\irt/ 
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APPELLATE  CIVIL. 

Before  Sir  Arnold  White^  Chief  Justice^  Mr.  Justice  Benson  and 
Mr.  Justice  Miller, 

1906.  KE8IBAM  NABASIMHULU  and  othbus  (Dbfbndants), 

Ootoberi,ii.  Appellants, 

V. 

NAEASIMHULU  PATNAIDU  (Plaintiff),  Eespondent.* 

Hereditary  Village  Ofieea  Act  (Aftwiras)— Jc«  III  of  1896,  as.  13,  21— Section 
21  applies  to  cases  where  defendant  denies  that  lands  claimed  by  plaintiff 
are  emolwments, 

Tho  juriHdicfcion  of  Civil  Courts  is  excladed  by  seotion  21  of  the  Madras 
Hereditary  Village  OflSces  Act  in  cases  in  which  the  plaintiff  sues  for  lands  as 
emoluiricnts  of  his  office  and  the  defendant  resists  the  claim  on  the  groQnd  that 
the  land  is  not  the  emolament  of  the  office. 

Sach  a  sait  is  not  the  less  a  snit  for  emoluments  within  the  moaning  of  the 
section  because  the  defendant  resisf«  the  claim  on  such  ground. 

Ravufhu  Kounden  v.  MtUhu  Kounden,  (I.L.R.,  13  Mad.,  41),  distinguished. 

SaiT  to  recover  possession  of  land  by  the  plaintiff  alleging  that 
he  was  the  holder  of  the  office  of  kamam  in  the  proprietary 
village  of  Sukulam  and  that  the  land  itself  was  the  emolument  of 
the  office. 

Farther  facts  necessary  for  this  report  are  set  oat  in  judgment 
of  Miller,  J. 

The  Munsif  dismissed  the  suit;  on  appeal  the  decree  was 
reversed  and  the  case  was  remanded  for  retrial. 

On  appeal  against  the  order  of  remand  the  Judges  differing, 
the  order  of  the  lower  Appellate  Court  was  upheld. 

The  defendants  preferred  this  appeal  under  clause  15  of  the 
Letters  Patent. 

F.  Bamesam  for  appellant. 

r.  Ethiraja  Mudaliar  for  respondent. 

Judgment  (Sir  Arnold  White,  C.J.). — The  circumstances  in 
which  this  appeal  comes  before  us  are  set  out  in  the  judgment  which 
has  been  written  by  my  learned  brother  Miller,  J.,  which  I  have  had 


*  Appeal  No.  18  of  1906  presented  under  section  15  of  the  Letters  Patent 
against  the  judgment  of  Mr.  Justice  Snbramania  Ayyar  and  Mr.  Justice  Moore 
in  Ciyil  Miscellaneous  Appeal  No.  91  of  1906,  presented  against  the  order  of  the 
District  Court  of  Oanjam  in  Appeal  Suit  No.  272  of  1904. 
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ihe  advantage  of  reading,  and  it  is  not  necesBary  for  me  to  state 
them.  The  point  for  determination  is — under  the  provisions  of 
the  Madras  Ueredttar;  Village  Offices  Act,  1895,  is  the  jurisdic- 
tion of  the  Civil  Courts  excluded  in  a  case  in  which  the  plaintiff 
sues  to  recover  possession  of  land  which  he  alleges  is  the 
emolument  of  his  office  of  kamam,  and  the  defendant  resists  the 
plaintiff^s  claim  on  the  ground  that  the  land  is  not  the  emolument 
of  the  office,  but  is  the  private  property  of  the  plaintiff  which 
I>a88ed  to  the  defeodant  in  execation  of  a  decree  obtained  bj 
him  against  the  plaintiff  P 

The  question  turns  upon  the  construction  of  sections  13  and 
21  of  the  Act.  Section  21  excludes  certain  matters  from  the 
jurisdiction  of  the  Civil  Courts — amongst  others,  a  claim  to 
recover  the  emoluments  of  the  office  of  kamam  (under  section  4 
of  the  Act  ^'  emoluments  "  includes  lands).  Beading  the  words 
**  emoluments  of  any  such  office  "  in  section  21  in  their  ordinary 
sense,  they  would,  as  it  seems  to  me,  apply  to  a  case,  in  which  the 
plaintiff  sues  to  recover  lands  which  he  alleges  are  the  emoluments 
of  his  office,  this  being  denied  by  the  defendant.  The  plaintiff's 
sole  ground  of  action  is  that  the  lands  sued  for  are  the  emoluments 
of  his  office,  and  it  seems  to  me  the  claim  is  none  the  less  a  claim 
for  the  emoluments  within  the  meaning  of  the  section,  because 
the  defendant  denies  that  the  lands  in  question  constitute  the 
emoluments.  The  operation  of  the  first  paragraph  of  section  21 
is  cut  down  in  two  ways :  first  by  a  proviso  to  the  whole  section, 
and  secondly  by  a  proviso,  or  exception,  to  so  much  q|  the  section 
as  ousts  the  jurisdiction  of  the  Civil  Courts  to  decide  a  claim  to 
recover  the  emoluments  of  any  of  the  offices  to  which  the  section 
refers.  The  proviso  to  section  21  saves  the  jurisdiction  of  the 
Civil  Courts  in  one  specified  case,  e>.,  a  case  where  the  Appellate 
Revenue  authority  decides  against  the  defendant's  plea  that  a 
Bevenue  Court  has  no  jurisdiction  on  the  gprbund  that  no  emolu- 
ments appertain  to  the  office.  In  such  a  case  a  Civil  Court  has 
jurisdiction  to  sot  aside  the  decree  of  the  Appellate  Eevenue 
authority  on  the  ground,  and  only  on  the  ground,  that  no 
emoluments  appertain  to  the  office. 

The  proviso,  or  exception,  to  so  much  of  section  21  as  ousts 
the  jurisdiction  of  the  Civil  Courts  in  the  case  of  a  claim  to 
recover  the  emoluments  of  the  office  cuts  down  the  operation  of 
the    section  by  a  reference  to  proviso  ii  to  sub-section  (I)  of 
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Kbsibam     section  13.    If  the  case  falls  within  the  terms  of  this  proviso,  the 
sufHULu     i'Mrisdiction  of  the  Civil  Courts  is  preserved  by  the  words  of  the 
*•         proviso  "  but  such  decision,  etc/'    If  the  case  does  not  fall  within 
siMHULu     the  terms  of  the  proviso  the  jurisdiction,  as  it  seems  to  me,  is 
ATNAiDu.    Q^g|;^^  |jy  section  21.     Proviso  ii  to  section  13  is  in  these  terms : — 
*'  When  one  of  the  facts  in  issue  in  a  suit  is  whether  the  emolu- 
ments of  the  office  consist  of  land  or  of  an  assignment  of  revenue 
payable  in  respect  of  land,  the  Collector  shall  decide  the  claim  on 
the.  assumption  that  only  the   said  assignment  constitutes  the 
emoluments;  but  such  decision  shall  not  bar  the  right  of  the 
claimant  to  institute  a  snit  in  a  Civil  Court  for  recovery  of  the 
land  itself.''    The  words  "  such  decision  "  mean  a  decision  given 
in  a  suit  in  which  one  of  the  facts  in  issue  is  whether  the  emolu- 
ments consist  of  land  or  of  an  assignment  of  revenue  payable  in 
respect  of  land.    In  the  present  suit  this  was  not  one  of  the  facts 
in  issue.    The  two  issues  were — 

1.  Did  the  lands  in  question  constitute  the  emoluments  P 

2.  Did  the  plaintiff  hold  the  office  of  karnam  ? 

The  District  Judge  was  of  opinion  that  although  no  issue  was 
framed  by  the  Original  Court  as  to  what  the  emoluments 
consisted  of  (by  which  I  understand  him  to  mean  that  no  issue 
was  framed  as  to  whether  the  emoluments  consisted  of  land  or  of 
an  assignment  of  revenue),  this  point  appears  to  have  been 
considered  by  the  Board  of  Bevenue.  Even  if  this  were  enough 
to  satisfy  the  terms  of  the  proviso,  there  is  nothing,  as  it  seems  to 
me,  to  show  that  th^  point  was  considered  by  the  Board.  The 
form  of  the  Board's  Besolution  of  August  20th;  1901,  suggests 
that  it  was  not.  The  terms  of  the  resolution,  to  my  mind,  show 
beyond  reasonable  doubt  that  the  only  questions  which  the  Board 
considered  were  the  questions  raised  in  the  formal  issues.  It 
appears  to  me  that  they  did  not  decide  the  case  on  the  assumption 
referred  to  in  the  proviso  that  the  assignment,  as  distinguished 
from  the  land  itself,  constituted  the  emoluments^  but  on  the 
ground  that  the  plaintiff  had  made  out  his  case  as  regards  the 
lands.  But  they  only  gave  him  a  decree  with  regard  to  the 
assignment  because,  in  their  view,  it  was  not  competent  for  them 
to  do  more.  I  am  of  opinion  that  there  was  no  ^'  such  decision  " 
within  the  meaning  of  the  proviso^  and  that  the  saving  clause  to 
the  proviso,  which  if  the  provisb  applied,  would  have  had  the 
effect  of  preserving  the  jurisdiction  of  the  Civil  Courts,  does  not 
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apply .^  It  follows  that  the  words  in  question  in  section  21  are 
not  qualified  hj  the  exception;  and  the  jurisdiction  of  the  Civil 
Courts  is  ousted. 

On  the  other  hand,  it  seems  to  me  that  section  13  expressly 
gives  jurisdiotion  to  the  Collector.  As  I  have  pointed  out  the 
case,  in  my  opinion,  does  not  fall  within  proviso  ii  to  sub-section 
(I)  of  section  13,  and  the  words  at  the  end  of  the  proviso  preserv-  . 
ing  the  jurisdiction  of  the  Civil  Courts,  do  uot  apply.  The  words 
*^  emoluments  of  any  such  office  '^  occur  in  section  13  and  section 
21,  and  I  think  they  must  be  construed  in  both  sections  in  the 
same  way,  i.e.,  as  including  a  claim  for  lands  which  are  alleged  to 
constitute  the  emoluments  of  the  office.  Section  13,  subject  to  the 
proviso,  gives  the  Collector  jurisdiction  to  decide  such  a  claim 
whilst  section  21,  subject  to  the  exception,  takes  away  the 
jurisdiction  of  the  Civil  Courts. 

I  see  no  good  reason  for  construing  the  word  emoluments  in 
section  21,  as  it  has  been  contended  on  behalf  of  the  plaintiff  they 
should  be  construed,  as  limited  to  emoluments  when  there  is  no 
dispute  as  to  what  constitutes  the  emoluments. 

With  great  deference  to  Sir  Subrahmania  Ayyar,  I  am  unable 
to  agree  with  what  I  understand  to  be  his  view  that  because  the 
emoluments  which  are  claimed  consist  of  lands  the  jurisdiction  of 
the  Civil  Courts  is  not  ousted'. 

I  think  the  sections  were  rightly  construed  by  Moore,  J. 

I  would  allow  the  appeal,  set  aside  the  order  of  the  District 
Judge  and  restore  the  decree  of  the   Munsif.    In  the  special 
circumstances  of  this  case  I  think  that  each  party   should  bear  his 
^  own  costs  up  to  date. 

MiLLEB,  J.— The  plaintiff's  land  was  attached  in  execution  of 
a  decree  for  money  against  him  and,  in  spite  of  objection  made 
by  him  on  the  ground  that  its  attachment  was  prohibited  by 
section  5  of  Act  III  of  1895  (Madras)  the  land  being  his  karnam's 
service  inam,  was  brought  to  sale  and  purchased  by  the  defendant. 

He  then  sued  before  the  Collector  for  recovery  of  the  land 
alleging  that  he  was  the  kamam  and  the  land  the  inam  attached 
to  that  office.  The  Special  Assistant  Collector  found  that  he  was 
not  the  kamam  and  dismissed  the  suit  on  that  ground.  The 
District  Collector  on  appeal,  holding,  it  would  seem,  that  there  was 
a  miitake  and  finding  that  the  land  was  admittedly  service  inam, 
would,  so  his  judgment  suggests,  have  given  the  plaintiff  a  decree 
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for  tlie  assessment  payable  on  the  land,  but  for  the  fact  tbaty  in 
his  view,  the  plaintiff  had,  himself,  bj  oontraoting  debts,  in  effect 
alienated  the  inam,  and  ought  not  to  be  allowed  to  recoyer  it.  The 
Board  of  Revenue  on  second  appeal  was  unable  to  take  this  view 
and  gave  the  plaintiff  a  decree  for  which  the  act  expressly  forbids 
a  plaintiff  to  ask,  a  declaration  of  his  title  to  the  assessment  [vide 
section  13  (1)  (i)],  leaving  him  to  sue  if  so  advised  in  a  Civil 
Court,  to  recover  possession  of  the  land.  Plaintiff  armed  with  this 
decree,  sued  in  the  District  Munsif's  Court ;  the  defendant  denied 
that  the  land  was  service  inam  land,  alleging  that  it  orginally 
belonged  to  the  plaintiff's  family  and  had  duly  passed  to  him 
(defendant)  by  the  Court  sale.  The  District  Munsif  held  that  the 
Civil  Court  had  no  jurisdiction  to  entertain  the  claim  and  dismissed 
the  sait  on  that  ground;  but  the  District  Judge,  on  appeal, 
remanded  it  for  disposal  on  the  merits.  ^  On  a  second  appeal  to 
this  Court  the  learned  Judges  differed  in  opinion,  and  the  appeal 
was  dismissed. 

By  section  21  of  the  Hereditary  Village  Offices  Act  III  of 
1895,  no  Civil  Court  has  authority  to  take  into  consideration  or  to 
decide  any  claim  to  succeed  to  any  of  the  offices  specified  in  section 
3  (of  which  that  of  kamam  is  one)  or  any  question  as  to  the  rate 
or  amount  of  the  emoluments  of  any  such  office,  or,  except  as 
provided  in  proviso  (ii)  to  sub-section  (1)  of  seotiop  13  any  claim 
to  recover  the  emoluments  of  any  such  office. 

By  section  13  (1),  suits  can  be  brought  before  the  Collector 
for  any  of  the  Tillage  offices  si>ecified  in  section  8  or  for  recovery 
of  the  emoluments  attached  to  any  such  office,  on  the  ground 
that  the  plaintiff  is  entitled  (with  reference  to  the  law  regulating 
the  sncoession  and  appointment  of  such  offices)  to  hold  such  office 
and  enjoy  such  emoluments.  And  by  the  second  proviso  to  this 
sub-section  when  one  of  the  facts  in  issue  in  a  snit  (before  the 
Collector)  is  the  question  whether  the  emoluments  of  the  office 
consist  of  land  or  of  an  assignment  of  revenue  payable  in  respect 
of  land,  the  Collector  shall  decide  the  claim  on  the  assumption  that 
only  the  said  assignment  constitutes  the  emoluments ;  bat  'such 
decision  shall  not  bar  the  right  of  the  claimant  to  institute  a  suit 
in  a  Civil  Court  for  recovery  of  the  land  itself. 

The  learned  Judge  whose  decision  prevailed  in  the  second 
appeal  has  held,  if  I  understand  him  aright,  that  the  suit  is  not 
within  section  13  (1)  and  is  therefore  not  cognizable  by  ft  Collector's 
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•Ooort,  and  that  it  must  in  co|i8equ6iice  be  oognizable  by  the  Civil 
Court.  It  may  be  granted  that  all  suit^  not  within  the  terms  of 
Beotion  18  (I)  are  cognizable  by  the  Civil  Courts,  for  though  the 
words  of  section  21  are  wide  enough  to  embrace  all  claims  for 
emoluments  however  grounded,  that  section  must  be  read  (in  my 
opinion)  with  section  13  so  as  not  to  deprive  suitor  of  all  remedy 
in  cases  not  within  the  latter  section. 

But  with  rery  gpreat  respect  for  the  leariied  Judge,  I  am  unable 
to  oononr  in  his  view  that  this  suit  is  not  within  the  provision  of 
section  13  (I). 

It  must  be  remembered  that  the  land  in  question  was  attached 
and  sold  in  execution  of  a  decree  for  the  plaintiflTs  debt ;  the 
plaintiff  does  not  deny  the  debt,  nor  does  he  seek  to  set  aside  the 
sale  on  any  ground  other  than  the  inalienability  of  the  land.  He 
can  therefore  only  succeed  by  showing  (i)  that  he  is  the  kamam 
of  tlie  village  entitled  as  such  to  enjoy  the  emoluments  and  (ii) 
that  the  land  for  which  he  sues  is  the  emolument  of  his  office. 
These  must  be  the  grounds  of  his  suit  and  these  are  the  grounds 
of  soit  which  give  him  his  right  of  action  before  the  Collector 
under  section  13  (1). 

Is  then  the  present  suit  excluded  from  the  cognizance  of  the 
Collector  for  the  reason  that  the  daim  is  for  land  P  I  think  not. 
Emoluments  4nay  be  laSids  (section  4),  and  there  is  nothing  in 
section  21  to  indicate  that  such  emoluments  were  intended  by  the 
Legislature  to  be  excluded  from  its  operation :  the  answer  to  the 
question  must  depend  upon  the  construction  to  be  placed  upon 
proviio  ii  to  section  13  (1). 

That  proviso  recognizes  the  jurisdiction  of  the  Civil  Courts  to 
entertain  claims  for  the  possession  of  land,  and  declares  that  the 
plaintiff's  right  to  sue  in  such  Courts  shall  not  be  barred  by  the 
Collector's  decision  in  a  case  where  he  has  to  decide  whether  the 
land  or  the  revenue  forms  the  inam. 

Section  21  takes  away  the  jurisdiction  of  the  Civil  Courts  in 
suits  for  emoluments,  the  case  provided  for  in  section  13  (1),  para, 
ii  excepted,  and  one  other  case  also  excepted,  that  in  which  the 
defendant  pleads  before  the  Collector  that  his  jurisdiction  is  ousted, 
because  no  emoluments  are  attached  to  the  office  in  respect  of 
which  the  suit  is  brought  (proviso  to  section  21).  In  this  case  the 
(Xril  Gouit  is  empowered  to  set  aside  the  decree  of  the  Bevenue 
Court. 
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Now  if  the  Legislature  had  intended  to  save  the  jurisdiotion  of 
the  Civil  Court  in  a  third  ease,  that  in  which  the  plaintiff  sues 
for  land  as  being  the  emoluments  of  his  oflBce,  it  would  have  been 
very  easy  to  declare  that  intention  and  to  enact  that  the  Collector 
should  not  decree  ejectment  in  any  case  in  which  it  was  denied 
by  the  defendant  that  the  land  sued  for  *  appertained '  to  the  inam. 

That  is  not  the  eflfect  of  the  second  proviso  to  section  13  (1) 
which  applies  in  terms  only  to  the  special  case  in  which  it  is 
found  or  admitted  that  the  inam  is  to  be  taken  out  of  the  land 
sued  for,  but  the  plaintiff  alleges  and  defendant  denies  that  the 
kudivaram  as  well  as  the  melvaram  is  a  part  of  that  inam. 

It  is  not  perhaps  easy  to  discern  the  object  of  the  Legislature 
in  enacting  the  proviso  in  this  way,  but  it  may  be  that  the 
*  emoluments  being  secured  to  the  plaintiff,  it  was  considered 
unnecessary  to  take  away  from  the  Gvil  Court  the  duty  of 
determining  its  precise  nature,  while  in  the  case  before  us  the 
emolument  itself  is  in  jeopardy,  and  on  that  account  the  decision 
is  placed  in  the  hands  of  the  Court  specially  appointed  for  the 
protection  of  service  inams. 

"  The  main  object  of  the  Eegulation  VI  of  1831  appears  to 
have  been  to  prevent  the  appropriation  of  the  emolument  derived 
from  lands  and  other  sources  and  annexed  to  various  hereditary 
village  and  other  offices  in  the  Eevenue  find  Police  .Departments} 
to  purposes  other  than  those  for  which  they  were  originally 
designed;  and  in  order  to  secure  the  due  performance  of  the 
services,  to  prevent  any  separation  of  the  emoluments  from  the 
offices.  With  a  view  to  accomplish  this  object,  the  adjudication 
of  all  claims  to  such  emoluments  is  confined  to  the  Bevenue 
authorities  subject  to  the  ultimate  control  of  the  Oovem- 
ment    .     .     .     ." 

This  passage  from  the  judgment  of  the  Court  in  Basappa  v. 
Yenkatappa{\)  is  applicable  to  the  present  Act,  the  successor  of 
Regulation  VI  of  1831,  and  it  appears  to  me  that  the  object  of 
the  Legislature  might,  in  some  cases,  be  defeated  if  the  adjudica* 
tion  be  not  confined  to  the  Revenue  Courts  in  cases  in  wldch  the 
inam  is  undoubtedly  land. 

It  is  I  think  clear  that  the  Board  of  Revenue  and  the 
Government  have  not  interpreted  this  proviso  as  taking  from  the 


(1)  4  M.H.CJi.,  70. 
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Collector  the  power  to  decree  ejectment,  for  the  rules  framed 
under  section  20  provide  for  delivery  of  possession  in  execution 
of  a  decree  of  a  Collector  by  a  warrant  issued  by  him.  (Board's 
Standing  Orders,  edition  of  1900,  vol.  i,  app.  Ill,  p.  493),  and 
wken  jurisdiction  is  given  to  the  Eevenue  Court  it  is  by  section 
21  taken  from  the  Civil  Courts.  The  act  does  not  seem  to 
contemplate  concurrent  jurisdictions.  I  am  finable  then  to  find 
anything  to  exclude  the  present  suit  from  the  jurisdiction  of  the 
Bevenue  Courts,  provided  that  it  is  grounded  on  a  claim  for 
emoluments  within  the  meaning  of  section  21.  It  has  been 
contended  before  us  that  this  is  not  so  and  that  section  21  must 
be  confined  to  suits  in  which  the  subject  matter  is  admitted  to  be 
the  emoluments — and  reliance  was  placed  on  the  decision  in  the 
case  of  Bavuthu  Koundan  v.  Jfu/Au  Koundani^)  &  decision  under 
B^ulation  6  of  1831 — as  showing  that  when  there  is  a  denial 
that  the  subject  matter  of  the  suit  is  emoluments,  the  Civil  Court 
hsA  jurisdiction  to  determine  the  question. 

That  was  not  a  claim  to  recover  emoluments,  and  so  is  clearly 
distinguishable  from  the  present  case.  The  present  suit  is  a  claim 
for  emoltunents,  and  as  such  prima  fade  within  the  jurisdiction  of 
the  Collector,  and  in  my  opinion  it  is  for  the  Collector  to  determine 
in  such  a  suit  whether  what  is  claimed  is  emolument  or  not. 

To  refer  again  to  the  proviso  to  section  21,  if  the  Legislature 
had  intended  to  give  the  Civil  Court  jurisdiction  in  a  case  like 
that  before  us,  what  could  be  easier  than  to  declare  that  intention 
in  that  proviso  by  enacting  that  recourse  may  be  had  to  the  Civil 
Courts  in  cases  in  which  the  defendant  alleges  that  what  is  sued 
for  is  not  the  emolument,  as  well  as  in  cases  in  which  he  alleges 
that  no  emolxunent  appertains  to  the  office. 

The  suit  is  primd  facie  within  the  provision  of  section  21,  and 
is  not  within  the  exception.  I  see  nothing  in  reason  or  authority 
which  should  take  it  out  of  those  .provisions. 

I  would  therefore  allow  the  appeal. 

If  the  effect  of  this  be  that  the  plaintiff  loses  his  land,  that  is 
due  to  the  fact  that  the  Board  of  Bevenue  has,  as  was  pointed  out 
by  Moore,  J.,  mistaken  the  position,  and  instead  of  giving  a  decree 
for  the  land  which  it  might  have  given,  has  given  a  decree  for  the 
assessment  only. 


Kesibam 
Nasi. 

SIMRULU 

Kaba- 

8IMBULU 

Patnaidu. 


(1)  I.L.R.,  13  Mad,, «. 
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KniBAM  In  the  ciroumatanoes  of  Hob  case  I  would  diredfc  that  each 

tiMicLu     pc^  P^J  ^  own  oosto  tfarougbout. 

jjjJJ^^  Benson,  J. — I  concur  in  the  oonoluflione  arrived  at  by  my 

6IMHULU    learned  brothers. 
Patjiaidu. 


APPELLATE  CRIMINAL. 
Before  Sir  Arnold  White^  Ohief  Justice,  and  Mr.  Juitiee  Benson. 


1904.  EMPEROR 

Korember 

29.  •'. 


EANDASAMI  GK)UNDAN  and  another .♦ 

Criminal  Procedure  Code— Jet  V  o/1898,  ee,  a07,  SIO— Accused  cannot  he  asked  to 
plead  to  prior  convictions  when  ease  referred  to  High  Court  under  «•  307,  before 
the  High  Court  convicts  on  such  r^erence, 

Beotions  807  and  310  of  the  Code  of  Criminal  Prooedoi-e  clearly  provide  that 
an  aocnsed  it  not  to  be  asked  to  plead  to  prior  o(»nTictiona  until  he  has  been . 
oonyioted  on  the  charge  under  trial. 

Where  a  Gonrt  of  Sessions  makes  a  reference  to  the  High  Court  under  section 
307  ot  the  Code  of  Criminal  Procedure,  thero  is  no  oonviotion  or  acquittal  in  the 
Sessions  Court  and  it  is  only  after  conyiction  by  the  High  Court  that  the  aocated 
can  be  asked  to  plead  to  prior  convictions. 

The  accused  in  this  case  was  tried  before  the  Ses&ions  Court  at 
Salem  for  an  offence  under  section  379  of  the  Indian  Penal  Code. 
The  jury  returned  an  unanimous  verdict  of  not  guilty. 

The  Sessions  Judge  passed  the  following  order  referring  tho 
case  ander  section  307  of  the  Code  of  Criminal  Procedure  to  the 
High  Court. 

OfiDER. — The  jury  ireturn  an  unanimous  verdict  that  the 
accused  is  not  guilty.  I  am  surprised  at  the  verdict.  The 
Foreman  says  that  no  one  saw  when  the  accused  stole.  This,  of 
course,  is  quite  an  inadequate  reason.  The  act  was  committed  in 
broad  daylight.  The  things  were  missed  instantaneously.  The 
man  was  running  and  more  than  one  person  saw  him  running. 
While  he  was  running  he  was  caught  and  when  he  was  caught 
the  properties  were  found  on  him.  It  is  impossible  to  see  what 
link  in  the  chain  of  evidence  is  wanting.  The  verdict  is  quite 
unreasonable  and  I  cannot  but  submit  the  case  for  the  orders  of 

*  Criminal  Beferenoe  No.  15  of  1904,  under  section  307  of  the  Code  of 
Criminal  Procedure,  by  M.B.By.  S.  Gopalaohariar,  Sessions  Judge  of  Salem 
DiTision,  in  Case  No.  69  of  the  Calendar  for  1904. 
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the  High  Coort.    The  aoouBed  pleads  guflty  to  fire   previous    Empmior 
con  notions  as  entered  below.    Till  the  result  of  the  referenoe  is  j^^^^^^^i 
known  the  aecosed  to  be  on  remand.  Gouw»aw. 

The  Public  Prosecutor  in'  support  of  the  reference. 

Judgment. — ^The  evidence  of  the  witnesses  for  the  prosecution 
makes  it  quite  clear  that  the  accused  Kandasami  aUa3  Bamasami 
Goundan,  was  caught  in  the  act  of  running  awaj  after  stealing 
two  pairs  of  new  cloths  from  the  first  witness^  a  stall  holder  at  the 
M ohanur  fair  on  the  28th  July  last.  The  accused's  plea  that  he 
was  drunk  is  not  substantiated^  nor  would  it  avail  even  if  true,  as 
he  says  that  he  voluntarily  made  himself  drunk. 

We  have  no  hesitation  in  convicting  him  of  the  theft  charged. 

The  Sessions  Judge  in  reporting  the  case  for  orders  under 
section  3)7^  Criminal  Procedure  Code,  has  stated  that  after  the 
verdict  of  the  jury  was  taken  the  prisoner  pleaded  guilty  to  five 
previous  convictions  for  similar  offences.  We  are  of  opinion  that 
the  Sessions  Judge  had  no  authority  to  ask  him  to  plead  to  these 
charges.  Sections  307  and  310,  Criminal  Procedure  Code,  clearly 
provide  that  an  accused  is  not  to  be  asked  to  plead  to  prior 
convictions  until  he  has  been  convicted  on  the  charge  under  tiial. 
In  a  case  referred  under  section  807,  there  is  no  conviction  or 
acquittal  dn  the  Sessions  Court.  It  is  the  High  Court  which  in 
such  case  acquits  or  convicts  and  it  is  not  until  after  conviction  by 
the  High  Court,  that  the  accused  can  be  asked  to  plead  to  the 
prior  convictions. 

It  is  therefore  necessary  fo)r  us  to  now  a<)k  the  Sessions  Judge 
to  take  the  plea  of  the  accused  on  the  prior  charges.  If  the 
accused  does  not  admit  the  prior  convictions  we  direct  the  Sessions 
Judge  under  section  428  of  the  Criminal  Procedure  Code  to  record 
evidence  as  to  the  previous  convictions.  He  will  certify  to  us  the 
jdea  of  the  accused,  and  the  evidence,  if  any,  recorded  by  him  in 
^regard  thereto,  as  soon  as  conveniently  may  bcj  and  we  shall  then 
proceed  to  pass  judgment  on  the  accused. 

The  procedure  we  are  obliged  to  adopt  is,  no  doubt,  cumbrous. 
The  provisions  of  section  310,  in  our  opinion,  require  to  be 
amended  so  as  to  allow  the  Sessions  Judge  in  a  case  under  section 
3U7,  after  the  jury  has  given  its  verdict  to  record  the  plea  of  the 
accused  in  regard  to  prior  convictions  charged  against  him,  and  if 
necessary  to  take  evidence  in  regard  thereto^  before  reporting  the 
ease  for  the  orders  of  the  High  Court. 
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APPELLATE  CRIMINAL. 

Before  Mr,  Justice  Subrahmanh  Ayyar  and  Mr.  Justice  Beneon. 

1966.  VALIA  AMBU  PODUVAL  and  others     s 

Augofifc  1. 

■  ■ ■ .  V, 

EMPEROE* 

Criminal  Procedure  Code — Act  V  of  1898,  m.  408,  iZS^JuriedicHon-'Appeal 
from  FireUclasa  Magieirate  liee  to  the  Sessions  Courts  within  whose  jurisdiction 
the  Court  of  the  Magistrate  ordinarily  sits—*  Situate  *  meaning' of. 

The  Court  of  Sessions  to  which  appeals  lie  from  Magistrates  of  the  First 
Glass  under  section  408  of  the  Code  of  Criminal  Procedure  in  the  Oonrt  of 
Sessions  within  the  local  limits  of  whose  jurisdi«)tion  the  Court  of  such  Magis- 
trate ordinarily  sits,  whether  the  offence  be  committed  within  snob  local  limit« 
or  not. 

The  word  '  situate '  in  section  435  of  the  Code  of  Criminal  Procedure  refers 
to  the  place  where  the  inferior  Courts  mentioned  therein  ordinarily  sit. 

The  principle  laid  down  in  section  485  in  regard  to  rovisional  powers,  must,  in 
the  absence  of  any  indication  to  the  contrary  in  the  Code,  be  followed  in  the  case 
of  appeals  under  section  408. 

The  petitioners  were  tried  and  eonvioted  by  the  Assistant  First- 
olass  Magistrate  of  Malabar  of  offenoes  under  sections  1 43  and  147 
of  the  Indian  Penal  Code,  committed  within  the  local  limits  of 
the  jurisdiction  of  the  Sessions  Court  of  North  Malabar.  The 
Assistant  First-class  Magistrate  had  his  head-quarters  at  Calicut, 
situate  in  the  local  limits  of  the  South  Malabar  Sessions  Court, 
bat  he  had  criminal  jurisdiction  over  the  whole  district,  comprising 
the  two  sessions  divisions  of  North  and  South  Malabar.  The 
petitioners  appealed  to  the  Court  of  Sessions,  North  Malabar,  which 
rejected  the  appeals  on  the  ground  that  the  Sessions  Court  within 
whose  jurisdiction  the  Magistrate  had  his  head-quarters  was  the 
proper  appellate  authority.  The  petitioners  then  appealed  to 
the  Sessions  Court  of  South  Malabar,  but  that  Court  held  that  no 
appeal  lay  to  it  as  the  offence  was  committed  in  North  Malabar 
and  the  Magistrate  must  be  considered  to  have  decided  the  cise  aa 
a  First-class  Magistrate  of  North  Malabar. 

*  Criminal  Berision  Casos  Nos.  187  to  190  of  1906,  presented  under  sections 

/f  I  aTid  439  of  the  Code  of  Criminal  Procedure,  praying  the  High  Court  to 

revise  the  orders  of  the  Sessions  Court  of  F<>uth  Malabiir  in  Criminal  Appeal 

No.  14  of  1906  and  of  the  Sessions  Court  of  North  Malabar  in  Criminal  Appeal 

Ko.  4  of  1906. 
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Against  the  orders  rejecting  the  appeals  the  petitioners 
presented  revision  petitions  under  sections  435  and  439  of  the  Code 
of  Griininal  Procednre. 

The  Hon.  Mr.  P.  8.  Swaswami  Ayyar  for  T.  Rangachariar 
and  jr.  SLuppuHDomi  Ayyar  for  petitioners. 

J.  L.  Bo9ario  for  the  Acting  Public  Prosecutor  in  opposing 
the  applications. 

Ordbb.— The  diffioultj  in  this  case  arises  from  the  fact  that 
there  are  two  sessions  divisions  in  the  same  district.  This  state  of 
tilings  cannot  be  treated  as  unwarranted  by  the  law,  for  the  same 
iras  the  case  when  the  Code  of  Criminal  Procedure  was  passed, 
and  paragraph  3  of  section  7  of  it  recognizes  the  legality  of  the 
then  existing  sessions  divisions  and  districts  unless  and  until 
altered. 

The  Magistrate,  against  whose  decision  the  appeal  is  to  be 
preferred,  has  his  head-quarters  in  Calicut  which  is  within  the 
local  limits  of  the  South  Malabar  sessions  division,  though  he 
is  authorised  to  try  offences  throughout  the  whole  district,  includ- 
ing cases  arising  within  the  sessions  division  of  North  Malabar. 
It  must,  we  think,  be  held  that  appeals  against  his  decisions 
lie  to  the  Sessions  Judge  of  South  Malabar,  irrespective  of  the 
place  where  the  offence  was  committed. 

Section  408,  Criminal  Procedure  Code,  referring  to  appeals 
from  First-class  Magistrates,  merely  states  that  the  appeal  lies 
"  to  the  Court  of  Sessions  "  without  any  further  explanatory 
words. 

Section  435,  however,  which  deals  with  the  powers  of  revision 
of  Sessions  Courts,  enacts  that  the  Sessions  Judge  may  call  for  and 
examine  the  records  of  any  inferior  Criminal  Court ''  situate  " 
within  the  local  limits  of  his  jurisdiction.  The  word  *'  situate !' 
means  fixed  or  located  ;  when  applied  to  a  Court  it  must  be  taken 
to  refer  to  the  place  where  the  Court  ordinarily  sits.  In  the 
absence  of  any  indication  to  the  contrary  in  the  Criminal  Procedure 
Code,  the  principle  thus  laid  down  in  regard  to  the  analogous 
powers  of  revision  under  section  435,  should  bo  followed  in  the 
case  of  appeals  also.  We  hold  therefore  that  the  appeals  should 
have  been  received  by  the  Sessions  Court  of  South  Malabar,  and 
direct  thar  they  be  now  received  by  that  Court  and  dealt  with 
according  to  law. 


VlUA 

AMBU 

PODUVAL 

V. 

Empkhob. 


Id 
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1906. 
November  16. 

1007. 
February  8. 


PRIVY  COUNCIL. 
PBATAG  DOSS  JI  TARU  (Dbfbndamt), 

TIRCMALA  SRIRANQACHABLA  YARD  and  akothbr 
(Plaintiffs). 

[On  appeal  from  the  High  Court  of  Judicature 
fit  Madras.] 

HUidu  Endowment — SeJIemefcr  management  tf  Hindu  temple  by  Mahant — Poti 
to  moike  and  modify  such  a  cheme — Poioer  to  alfer  tmat  of  endowmeiit — C»|| 
Frceedure  Code  {Act  UV  of  1882),  *.,  589-  Prormon  for  applic(iHon  of  su 
funds, 

Thii  was  a  suit  in  which  the  respondent  charged  the  appellant,  the  managerl 
a  certain  Hindn  temple,  with  neglect  to  keep  proper  aoconnts,  misf.ppropriati 
of  offerings  and  other  acts  of  a  similar  character,  and  the  relief  prayed  was 
settling  of  a  scheme  for  the  management  of  the  temple  inclndiug  ^^'proviaio 
for  the  application  of  the    surplus  funds  belonging  to  the  temple  wi^h 
modifications  of  the  managing  authority  "  as  might  be  necessary  to  obviate  1 
evils  referred  to,  "  and  plajj^he  administration  of  the  temple  on  asatisfao 
footing.'*  'Objections  were  taken  to  the  scheme  settled  by  the  High  Court  (^ 
amended  one  framed  by  the  District  Court)  that  its  effect  would  be  to  lower  tl 
position  of  the  Mahant  and  weaken  his  authority,  and  that  it  provided  for  tl 
application  of  surplus  funds  by  devoting  them  to  objects  foreign  to  the  pu 
of  the  endowment.    The  Judicial  Committee  settled  a  scheme  calculated  to 
rid  of  those  objections  and  to  meet  the  exigencies  of  the  case  without  impair 
the  authority  of  the  Mahant  whose  position,  subject  to  the  Scheme,  was  to  be  t 
same  as  before,  and  providing  that  all  surplus  income  should  be  investod  for 
benefit  of  the  temploi  with  liberty  to  the  Mahant  or  any  person  interested  I 
apply  to  the  District  Court  with  reference  to  the  carrying  out  the  directions  I 
the  scheme,  or  to  the  High  Court  for  any  modification  of  it  which  might  app 
to  be  necessary  or  convenient. 

Appeal  from  a  decree  (Febniary  10th,  1905),  of  the  High  Cou 
at  Madras,  which  varied  a  decree  (November  7th,  1901),  of  t| 
Court  of  the  District  Judge  of  North  Arcot. 

The  litigation  out  of   which    the  present  appeal  arose   wl 
oonoerned  with  a  large  number  of  devastanams  or  Hindu  tempi 
situate  at  Tirupati  in   the  Carnatie,  which  had  been,  since   184| 


♦  Present :— Lord  Macnaghtkn,  Lord  Atkinson,  Sir  Andrew  Scoble,  i 
Sir  Abthtr  Wilson. 


*     \ 
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under  the  management    of  sucoessiTe  Mahants^  each  of  whom  Pbatao  Dom 
the  plaintiffs   (the  present  respondents,  two  subordinate  oflSoials         ^^" 
attached. to  the  temples)  alleged  had  been  guilty  of  malversation    Jibumala 
and   misappropriation  of  the  trust  funds.  .  The  present  suit  was  chabla  7a&v. 
brought  with  the  consent  of  the  Advocate-General  of  Madras 
under  section  539,  Civil  Procedure  Code,  against  Ramakissore  Doss 
(the  present  appellant)  whom  the  plaintiffs  charged  with  improper 
use  of  his  powers,  with  failure  to  perform  regular  religious  ceremo- 
nials-, with  neglect  to  keep  proper  accounts,  with  misappropriation 
of  offerings,  and  with  other  actr  of  a  similar  character.    The  relief 
prayed  for  in  the  plaint  as  eventually  amended  was  '' settling  a 
scheme' for  the  management  of  the  plaint  devastanams,  iDclusive 
of  provisions  for  the  application  of  the  surplus  funds  belonging  to 
the  devastanams,  with  such  modifications  in  the  organization  of 
the  managing  authorities  as  may  be  necessary  to  obviate  the  evils 
referred  to  above,  and  to  place  the  administration  of  the  devasta* 
hams  on  a  satisfactory  footing.'^ 

The    defendant  denied  >thc    charges  made  against  \him  and     ^ 
pleaded  that  the  suit  was  not  maintainable  under  section  539  of 
the  Civil  Procedure  Code ;  and  that  under  the  said  section  the  ' 
Court  hfiUi  no  power  to  alter  the  constitution  of  the  trust  when 
'  framing  a  ^heme  of  management. 

The  District  Judge  framed  a  scheme  which,  on  appeal  by  both 
parties,  was  varied  by  the]  High  Court  (Sdbrahmania  Ayyar  and 
Bavibs,  JJ.).  The  history  of  the  temples  and  further  facts  and 
prooeedings  concerning  them  previous  to  suit  are  fully  stated  in 
the  judgment  of  the  High  Court  {Prayag  Boss  Ji  Varu  v.  Tiru- 
maia  Srirangacharla  Faru(l)). 

On  this  appeal  which  was  heard  ex  parte  Sir  R.  Finlay^  K.C., 
and  L.  JDeCrru^i/ier  (with  them  W.  B.  Le  Fanu)  for  the  appellant 
contended  that  the  power  of  the  Civil  Courts  in  India  to  appoint 
persons  to  control  the  trustees  of  religious  institutions  was  limited 
to  cases  under  section  3  of  Act  XX  of  1863,  but  that  section  had 
no  apptioation  to  the  trust  in  suit.  Even  if  the  High  Court  had 
power  (which  it  was  submitted  it  had  not)  under  section  539  of 
the  Civil  Procedure  Code  to  alter  the  constitution  of  the  trust  by 
the  appointment  of  an  additional  paid  trustee,  or  by  providing 
for  the  summary  removal  of  a  trustee  which  was  opposed  to  the 

(1)  Z.L.B.,  SS  Mad.,  810. 
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PB4TA0  Doss  provisions  of  sections  14  and  18  of  Act  XX  of  1863,  sach  alterationt 

^  v".^^      ^^^^  objectionable,  their  eflFeot  being   to  impair  thg  prestige  and 

TiBUMALA    dignity,  and  therefor^  destroy  the  authority,  of  the  appellant  aa 

OHAELA  Vaku.  Mahant,  which  was  derived  from  the  Government  Sanad  ^ven  to 

Seva  Doss  and, his  successors  in  office  by  the  Collector  on  10th  Jrdjr . 

1843.  and  so  the  trust  would  suffer.    Ifc  was  also  submitted  thal^ 

as  the-  plaint  was  allowed  to  be  amended,  and  tbe'portion  of  Um 

.     prayer  relating  to  the  application  of  any  surplus  funds  insertej^ 

after  the  suit  had  been  heard  on  appeal  and  shortly  before  tlif 

judgment  of  the  High  Court  was  delivered,  there  were  no  materidft  * 

on  which  the  High  Court  could  properly  find  that  there  w«m 

surplus  funds  which  could  not  be  applied  to  the  legitimate  objeofai 

of  the  trust.     Even  if  a  proper  case  had  arisen  for  the  application  ot 

any  surplus  funds  the  objects  on  which  they  were  to  be  expended 

under  the  scheme  of  the  High  Court  were  not  consistent  with 

the  purely  religious  objects  for  which  the  trust  in    suit  wa» 

founded. 

1907,  February  Srd. — The  judgment  of  their  Lordships  wms 
delivered  by 

Lord  Macnaohten, — ^The  suit  which  has  given  rise  to  ihm 
appeal  was  brought  for  the  purpose  of  having  a  scheme  settled  toar 
the  management  of  a  Hindu  Devastanam,  or  temple,  situated  la 
Tirupati,  and  the  protection  of  its  funds. 

It  was  not  disputed  in  either  of  the  Courts  below  that  a  soheow  ^ 
was  necessary.  The  questions  in  debate  were  confined  to  mattoit  J 
of  detail. 

The  state  of  things  which  made  a  scheme  necessary  and  tihe 
earlier  history  of  the  Institution  are  summed  up  in  the  followaiK    '] 
passage  taken  from  the  judgment  of  the  High  Court : —  4 

"  The  temple  of  Sri  Veokateswara  in  Tirumalai  or  Tirupati  tm  J 
the  North  A  root  district  is  a  very  ancient  Hindu  temple  to  which  woof^ 
shippers  resort  from  all  parts  of  India,  and  is  in  receipt  of  an  annviA 
income  of  between  two  and  three  lakhs  of  rupees.  Prior  to  the  establuih 
ment  of  the  Brit  sh  Government,  the  management  of  the  institution  wm 
directly  under  the  ruler  of  the  country  for  the  time  being.  After  tk# 
advent  of  the  British,  the  management  passed  into  the  hands  of  the  Bh|| 
India  Company,  and  subsequent  to  the  enactment  of  Regulation  VIX 
of  1817  of  the  Madras  Code,  it  was  carried  on  under  the  control  of  Hip 
Board  of  Kevenue  through  the  Collector  of  the  District  With  refereOHl 
to  a  despatch  of  the  year  1841  from  the  Court  of  Directors  ordec^jf 
the  immediate  withdrawal  from  all  interference  on  the  part  of  the  offioOfp 
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of  Oovemment  with  native  temples  and  places  of  religions  rf»flort,  the  Prayao  Doss 


Ji  Vabu 


management  of  the  temple  was  in  1843  made  over  to  Seva  Doss,  the 

head   of  a  Mutt  called  Hathiramji  Mntt,  situated  in  the  town  of    Tiruiiala 

Tirnpati*at  the  base  of  the  hill  on  which  the  important  shrine  stands,  chaela  Vabu. 

In  the   *  sannad  '  by  which  this  transfer  of  management  was  effected, 

it  was  proyided  that  Seva  Doss'  successors  in  the  Mutt  should  be 

his  BUCceBBors  as  Vicharanakartha  or  Manager  of  the  temple.     Seva 

Doea  having  died  in  1864,  Darma  Does  Hucceed«*d  him,  and  on  Daarma     • 

Does'  death  in  1880,  Bagavan  Doss  became  Manager  and  continued  so 

♦ill  1890.     From  1890    to   1894   Mahbir  Doss  was    Manager.     And 

from'  1895  to  1900  Ramakisore  Doss,  the  defendant  in  the  two  suits 

Nob.  31  of  1898  and  10  of  1899  on  the  file  of  the  North  Arcot  District 

Court»  held  the  management;  and  on  his  d^ath,  pending  the  litigation, 

the  present  Mahant,  as  the  head  of  the  Mutt  is  styled,  succeeded  to 

ibB  office  of  the  Manager,  and  was  brought  on  the  record  as  the  legal 

lepresentatative  of  Bamakisore." 

'^  Now,  when  in  1843  the  management  was  transferred  to  Seva 
Doss,  it  was,  no  doubt,  expected  that  the  management  bj  the  Mahant 
would  prove  satisfactory,  but  the  history  of  what  took  place  subsequent 
to  Seva  Doss'  death  is,  to  put  it  shortly,  a  record  of  waste  and 
embezzlement." 

In  these  circumstances  the  District  Court  settled  a  scheme. 
The  scheme  was  amended  by  the  High  Court  on  appeal.  As 
amended  it  was  still  not  satisfactory  to  the  parties  most  concerned, 
and  the  Mahant  appealed  to  His  Majesty  in  Council.  The  principal 
objeotions  urged  on  the  appeal  were  ( I )  that  the  e£Feot  of  the  scheme 
would  be  to  lower  the  position  of  the  Mahant,  and  weaken  his 
authority,  and  (2)  that,  although  there  was  no  surplus  in  hand  nor 
anj  immediate  prospect  of  a  surplus,  the  scbemo  provided  for  the 
application  of  surplus  revenue,  devoting  it  to  objects  admirable, 
perhaps  in  themselves,  but  somewhat  foreign  to  the  purposes  of 
the  Institution.  It  was  pointed  out  that  these  provisions  were 
Ttnnecessary  at  present  and  likely  to  prove  embarrassing  in  the 
^ctfire. 

The  appeal  to  this  Board  was  heard  ea  parte.  But  their  Lord- 
AifB  had  the  benefit  of  Sir  Eobert  Finlay's  official  experience  in 
Uular  matters  in  this  country.  After  a  full  discussion  in  Court 
tlieir  Lordships,  w^th  the  assistance  of  the  learned  Counsel  engaged, 
have  settled  the  following  scheme  which  will,  thev  think,  meet  the 
exigencies  of  the  case  without  impairing  the  authority  of  the 
Habant  as  the  duly  constituted  manager  of  the  Institution. 
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Scheme, 

1.  A  treasurer  to  be  appointed  by  the  District  Court  at] 
salary.  ^ 

2.  All  funds  to  be  in  the  custody  of  the  treasurer.     Uules  to 
framed  by  the  District  Court   to  ensure  the  proper  receipt  an 
custody  of  all  offerings,  income,  and  funds,  and  investment  of  at 
surplus,  and  to  prevent  misappropriation,  and  to  ensure  the  proj 
management  of  any  estates  or  other  properties  or  investments. 

3.  The  Vicharanakartha,  two  months  prior  to  the  commenc 
ment  of  every  year,  to  prepare  and  file  in  the  District  CoOrt  I 
budget  of  the  expenses  to  be  incurred  in  the  ensuing  year. 

4.  The  treasurer  to  put  the  Vicharanakartha  in  funds  for 
disbursements  according  to  the  budget,  and  for  any  further  ei 
penditure  deemed  necessary  by  the  Vicharanakartha,  but,  unless 
leave  of  the  District  Court,  such  further  expenditure  not  to  exoee 
Rs.  5,000  during  any  one  year. 

6.  .The  Vicharanakartha,  within  three  months  after  the  end 
each  year,  to  cause  to  be  prepared  and  filed  in  the  District  Cor 
a  detailed  account  of  receipts  and  disbursements  of  the  yc 
The  accounts  to  be  audited  by  an  auditor  to  be  appointed  by  *' 
Difitrict  Court.  The  remuneration  of  the  auditor  to  be  fixed  b| 
the  District  Court  and  paid  from  the  Devastanam  funds, 
abstract  of  the  said  accounts  prepared  and  certified  by  the  audit 
to  be  published  in  such  manner  as  the  District  Court  shall 

6.  All  surplus  income  to  be  invested  for  the  benefit  of  tl 
temple. 

7.  No  immoveable  property  of  the  temple,  including  lands  hel^ 
on  mortgage,  lease,  or  any  other  right,  to  be  given  on  lease  fo 
more  than  five  years,  mortgaged  or  sold  by  the  Vicharanaka 
except  with  the  sanction  of  the  District  Court. 

8.  No  jewels  or  other  property  of  value  to  l>e  sold  without  thl 
sanction  of  the  District  Court. 

9.  Subject  to  this  scheme  the  Vicharanakurtha's  position 
remain  as  before. 

10.  liiberty  for  the  Vicharanakartha  and  any  person  interest 
to  apply  to  the  District  Court  with  reference  to  the  carrying 
of  the  directions  of  this  scheme.  • 

11.  Liberty  for  the  Vicharanakartha  and  any  person  inter 
from  time  to  time  to  apply  to  the  High  Court  for  any  modificatic 
of  this  scheme  that  may  appear  to  be  necessary  or  convenient. 
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Their  Lordships  will,  therefore,  humbly  advise   His  Majesty  Pbatag  Dost 
that  an  Order  be  made  to  the  following  effect : —  '  ^^^^ 

Discharge  the  Orders  of  the  High  Coort  and  the  District    Jirumali 

CoUrt  ;  CHABLA  Vabu  , 

Approve  the  foregoing  scheme  as  a  proper  scheme  for  the 
management  of  the  Devastanam  ; 

Befer  it  to  the  District  Court  to  appoint  a^  treasurer  to  frame 
such  rules  as  are  required  under  the  said  scheme  to  be  framed  by 
them  (with  power  to  vary  the  same  from  time  to  time),  and  also 
to  fix  the  date  when  the  scheme  is  to  come  into  operation. 
•  The  costs  of  all  parties  of  this  suit,  including  the  charges  and 
expenses  of  the  Vicharanakartha  properly  incurred,  the  costs  of 
the  appeal  to  the  High  Court,  and  the  costs  of  the  appeal  to  His 
Majesty  in  Council,  to  be  submitted  to  the  District  Court  and  as 
approved  by  the  Court  to  be  paid  and  retained  out  of  the  funds  of 
the  Devastanam. 

Solicitors  for  the  appellant — Law/ord,  Waterhouse  Sf  Laivford. 


APPELLATE  CIVIL. 
Before  Mr,  Justice  Subrahmania  Ayyar  and  Mr,  Justice  Miller, 

MAEUTHAMUTHU  PILLAI  and  others  (Dbfbndants  1906. 

Nos.  2  TO  7),  Appkllakts,  ^  4^ 

r. 

KBI8HNAMACHAEIAR  and  othbbs  (Plaintipfs   and  first 
Defbndant),  Rbspondbnts.* 

L9tUr$  Patent,  el.  15 — *  Judgment* — Order  shutiing  out  evidenct  is  a  fudgmtni 
and  appealable  as  such. 

An  order  refutiog  to  issue  a  commission  for  the  exainiuation  of  witnesseSi 
whose  personal  attendance  cannot  be  enforced}  affects  the  right  to  produce 
eridenoe  relevant  to  the  issoes  in  the  suit  and  is  a  judguient  within  the 
meaning  of  clause  15  of  the  Letters  Patent  and  appealable  <is  such. 

That  the  Judge  has  a  discreti'mary  power  does  not  affect  the  appealability  of 
the  order. 


•  Original  Side  Appeal  No.  17  of  1900  presented  against  the  judgment  of 
Jfr.  Justice  Boddam  in  Original  Suit  No.  171  of  190d. 
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UiauTBA.    Thi  faots  neoessarj  for  this  report  are  «et  ont  in  the  judgment. 
MUTHu^PiLLAi        g^  Subralimania  Ayyar  for  appellants. 
KBHHKiMA.         Mr.  A.  Bead  for  first  to  third  respondents. 

Judgment. — The  appeal  is  on  the  footing  that  the  learned 
Judge's  order  preelades  the  appellants  from  addacing  any 
evidence  to  be  given  by  the  witnesses  mentioned  in  the  affidavit 
with  reference  to  the  issues  raised  in  the  ease  as  to  their  liability 
in  regard  to  the  claim  of  the  plaintiffs  wholly  or  in  part :  thoee 
witnesses  being  residents  outside  the  jurisdiction  of  the  Court  and 
at  a  distance,  from  the  Court,  of  more  than  200  miles,  and  so  not 
compellable  to  attend  in  person.  We  must  overrule  the  pr^ 
liminarj  objection  raised  by  Mr.  Bead  that  no  appeal  lies.  The 
effect  of  the  order  is,  we  think,  that  stated  by  the  appellants,  and 
the  order  therefore  is  one  which  affects  their  right  to  produoe 
evidence  relevant  to  the  issues  in  the  suit :  in  short,  if  the  order 
stands,  all  the  evidence  of  their  witnesses  will  be  effectuallj  shut 
out.  We  think,  therefore,  the  order  is  a  judgment  within  the 
meaning  of  section  15  of  the  Letters  Patent. 

Our  attention  has  been  drawn  to  a  number  of  oases,  but  we 
think  it  unnecessary  to  notice  them,  as  the  question  must  depend 
upon  the  effect  of  the  order  to  which  the  appeal  relates.  It  is 
sufficient  to  say  that  the  fact  that  the  Judge  has  to  exercise  his 
discretion  in  regard  to  the  issue  of  a  commission  does  not  affect 
the  appealability  of  the  order,  thoagh  it  will  be  a  matter  f<»r 
consideration  in  dealing  with  the  merits  of  the  order  appealed 
against.  Turning  to  the  facts  of  the  case,  the  substantial  contest 
between  the  parties  is  on  the  question  whether  the  supply  of 
goods  after  the  date  of  the  agreement  of  the  8th  February  1905 
relied  on  by  the  defendants  was  to  the  first  defendant  in 
his  individual  capacity,  or  as  a  partner  of  the  appellants. 
There  are  also  other  subsidiary  questions  for  decision.  The 
evidence  which,  as  is  stated  in  the  affidavit,  the  witnesses  are  in  a 
position  to  give  is  on  its  face  material,  and  the  circumstances  (£at 
one  is  a  party  to  the  suit  and  that  others  are  relations  of  the 
parties  cannot  affect  the  right  to  have  the  witnesses  ezunined  on 
commission. 

If  the  evidence  is  to  be  adduced  at  all  by  the  appellants,  it  can 
be  only  by  taking  out  a  commission,  having  regard  to  the  distanoe 
at  which  the  witnesses  reside  from  the  Court. 
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We  therefore  set  aside  the  crder  appealed  against,  and  direct    Mabutha- 
the  issue  of  commissions  on  such  special  terms,  if  any,  as  the  9. 

Court  may,  in  the  circumstances,  think  fit  to  prescribe.  ^cHAWiiR^' 

The  costs  of  the  applioatipn  and  appeal  will  be  costs  in  the 


eaose. 


Messrs.  Short  ^  Bewes,  attorneys,  for  first  to  third  respondents. 


APPELLATE   CIVIL. 


Before  Sir  Arnold  Whitey  Chief  Justice^  and  Mr,  Jwttce 
Suhrahmania  Ayyar. 

SRIRAMULU  NAIDU  akd  anothbr  (Plaintiffs),  Appbllarts, 

V, 

ANDALAMMAL  and  another  (Dbfbndants),   RxspoyDBNTs.* 

Prescription — Adverse  possession — Possession  by  guardian  primn  facie  not  adverse 
to  the  ward — Hindu  Law — Reversioner,  acceleration  of  su^ccession  of^No  aecel 
eration  where  gift  to  presumptive  reversioner  subject  to  obligations— Insolvent, 
wndischarged,  maf  sue  for  after  acquired  property  movable  or  immovable  if 
the  Q/ieial  Assignee  does  not  intervene. 

It  ifl  well  ettabliihed  that  possession  is  iie?er  to  be  oonsidered  adverse  if  it  can 
be  referred  to  any  lawful  anthoritj. 

Possession  of  the  ward's  property  bj  a  gaardian  will  be  presumed  to  be  on 
behalf  of  the  ward  and  will  not  in  the  absence  of  evideoce  to  the  contrary  be 
held  to  be  adverse  to  the  ward. 

A  gift  by  a  Ilindn  widow  of  property  in  which  she  has  a  widow's  estate  to  the 
preniuaptiTe  reyersioner  has  not  the  eCFeot  of  aooelerating  the  sncoession  of  such 
reversioner,  if  the  transfer  Imposes  on  the  reversioner  obligations  which  woalu 
Bot  have  existed  if  the  property  had  devolved  on  him  by  inheritance. 

An  ondieoharged  insolvent  has,  in  respect  of  after  acqoired  property,  movable 
mad  immovable,  a*  right  against  all  the  world  except  the  Official  Assignee  and 
nay  sne  to  recover  moh  property  if  the  Official  Assignee  dues  not  intervene. 

Plaintipps  as  the  reversioners  of  Bthirajulu  Naidu  sued  for 
possession  of  properties,  of  which  Ethirajulu  Naidu  was  the  last 
male  holder.    The  first  plaintiff  was  an  undischarged  insolvent. 

The  properties  originally  helonged  to  one  Bhashjakarlu  Naidu, 
the  father  of  Ethirajulu.     Bhashyakarlu  Naidu  died  in  the  year 


1906. 

October 

10,  11,  23. 


*  Original  Side  Appeal  Ko.  67  of  1905,  presenfed  against  the  jndgment  and 
daoree  cSf  Mr.  Justice  Boddam  in  Original  Suit  Ko.  187  of  1904. 
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Srihamclu    1853,  leaving  a  widow  E  and  Bthirajulu  his  minor  son.     He  also 
\  left  a  will  by  whioh  he  appointed  P  and  two  others  exeontors. 

i\NDALAyMAL.  p^  alonc,  took  out  probate  and  sold  the  plaint  properties  in  1863 
for  discharging  debts  due  by  the  testator.  The  purchaser  never 
toQk  possession,  E  continuing  in  possession  throughout  till  1900. 
Ethirajulu  Naidu  died  in  1868.  In  1900  E  made  a  gift  of  the 
properties  to  the  husband  of  the  first  defendant,  who  was  then 
the  presumptive  reversioner  of  Ethirajidu  Naidu.  The  donee 
died  in  190-3  and  E  died  in  1900. 

The  plaintiffs'  case  was  that  the  properties  became  vested  in 
Ethirajulu  Naidu  on  the  death  of  Bhashyakarlu  Naidu  ;  that  on 
Ethirajulu's  death  in  1868.  E  succeeded  as  his  mother  ;  and  that 
on  E's  death  they  became  entitled  as  the  next  reversioners.  The 
first  defendant's  contention,  was,  shortly,  that  E  after  the  sale 
by  P  in  1853,  held  the  property  adversely  to  the  purchaser  and 
acquired  a  title  thereto  by  prescription  before  the  death  of 
Ethirajulu  and  that  the  property  did  not  devolve  on  her  as  the 
heir  of  Ethirajulu;  that  evgn  if  it  did,  the  gift  to  the  first 
defendant's  husband  in  1900  accelerated  the  succession  and  the 
property  passed  as  if  E  had  died  at  the  date  of  the  gift ;  and  lastly, 
that  the  first  plaintiff  as  an  undischarged  insolvent  had  no  right 
of  suit. 

The  suit  was  tried  by  Boddam,  J.,  on  the  Original  Side  and 
dismissed  with  costs. 

Plaintiffs  preferred  this  appeal. 

F.  Krishnasicami  Ayyar^  The  Hon.  Mr.  i.  A,  Oovindaraghava 
Ayyar  and  6^  P.  Ramamoami  Ayyar  for  appellants. 

P.  B,  Sundara  Ayyar.  8,  Gopalaswami  Ayyangar  and  C. 
Venkatasubbaramiah^ior  first  respondent. 

Judgment. — The  three  principal  questions  which  arise  for 
determination  in  this  case  are  first,  whether  Ethirajamma  the 
widow  of  Bhashyakarlu  Naidu  and  mother  of  Ethirajulu  Naidu 
acquired  by  prescription  an  absolute  interest  in  the  two  houses, 
No.  58,  Narayana  Mudali  Street,  and  No.  10,  Chinnatambi 
^  Mudali  Street,  Madras,  which  are  the  subject  of  the  present  suit; 
N^ondly,  if  not,  whether,  by  the  deed  of  gift,  exhibit  B,  bearing 
da^^^lSth  January  1900,  of  tho  said  properties  to  Baghavalu 
Naiduv  the  late  husband  of  the  first  defendant  and  who  pre- 
decease<r^hirajamma,  his  succession  to  the  properties  as  the  nearest 
reversioner^  the  time  of  Ethirajulu  was  accelerated,  and  thirdly 
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if   there  was  no  such  acceleration  of  succession,  whether  the  fact    Sbibamulu 
that  the  first  plaintitf  is  an  undischarged  iusolvent  precludes  his         ^^^^ 
recovering  the  share  to  which  he  would  be  entitled  as  one  of  the  Andalammal. 
three  heirs  (bandhus)  of  Ethirajulu  when  the  succession  opened 
on  the  death  of  Ethirajamma. 

Now  as  to  the  first  question  the  facts  relevant  are  shortly 
these :  Bhashyakarlu  Naidu.  above  referred  to,  died  in  the  year 
1858,  leaving  his  widow  Ethirajamma  and  an  only  son  Eihirajulu^ 
the  latter  being  a  minor  at  the  time.  Bhashyakarlu  Naidu  left 
a  will  whereby  he  appointed  three  executors  to  manage  his  estate 
and  to  hand  over  the  property  to  his  son  on  his  attaining  his 
twentieth  year.  The  testator  authorised  his  executors  to  sell 
certain  of  his  properties  and  discharge  the  debts  he  owed.  Of 
theee  executors,  Coovunj  Venkatasami  Naidu  alone,  obtained  pro- 
bate of  the  will  and  sold  the  houses  in  question  to  one  Partha- 
saradhi  on  21st  April  1854,  though  the  will  directed  that  house 
No.  58  in  Narayana  Mudali  Sti*eet  should  not  be  sold,  the  same 
being  required  for  the  residence  of  the  testator's  widow  and  his 
son.  The  vendee,  however,  never  entered  into  possession. 
!Bthirajamma  and  Ethirajulu  continued  to  reside  in  house  No.  58, 
Narayana  Mudali  Street,  down  to  the  death  of  Ethirajulu  which 
took  place  in  1868.  *  The  other  house  also  was  in  her  possession 
during  the  time,  the  rents  thereof  being  received  by  her. 

The  real  question  is  as  to  the  character  of  the  possession  thus 
held  by  her  between  1853  and  1868.  In  dealing  with  this 
question  it  is  unnecessary  to  consider  whether  the  sale  by  the 
executor  of  house  No.  58  was  valid  or  not,  since  the  vendee 
allowed  his  right,  if  any,  under  the  purchase  to  be  lost  by  lapse  of 
time. 

Was  then  the  possession  of  Ethirajamma  adverse  to  Ethirajulu 
as  contended  on  behalf  of  the  first  defendant  ?  Now  it  is  well 
established  "  that  possession  is  never  to  be  considered  adverse  if  it 
can  be  referred  to  any  lawful  authority."  Assuming  that  the 
properties  in  dispute  were  the  separate  properties*  of  Bhashyakarlu 
Naidu,  the  title  thereto  vested  on  his  death  in  his  son  Ethirajulu. 
He  being  a  minor  at  the  time  under  the  custody  and  guardiansliip 
of  his  mother  Ethirajamma,  her  possession  must  be  taken  to 
have  been    on    his  behalf..    Thomas  v.   Thmnas{l)  and  JFail   v. 

(1)  25  L.J.  Eq.,  159. 
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BRiaAMULu    Stanicick(l),     There   is    absolutely    no   evidence   in    favour   of 
V,  the  defendant's  contention  that  Ethirajamma's  possession  was 

ANDALAMMAL.  Q^jj^y^jg^  (-^ajj  qq  bchalf  of  her  son.  On  the  contrary  Ethi- 
rajamma's  admission,  as  well  as  that  of  Bagavalu  in  the  plaint  in 
Original  Suit  No.  62  of  1900,  is  decidedly  against  it,  for  she  there 
stated  that  she  succeeded  to  these  properties  as  heir  to  her  son,  and 
Bagavalu  is  referred  to  as  his  reversioner  entitled  to  succeed  to 
them  on  her  death,  a  view  of  their  rights  utterly  inconsistent  with 
the  supposition  that  she  had  held  possession  adversely  to  her  son 
during  his  life-time  and  had  acquired  an  absolute  title  thereto. 

The  learned  Judge  answered  the  issue  relating  to  the  question 
under  consideration  in  the  affirmative.  Having  regard  to  the 
fact  that  notwithstanding  such  conclusion,  the  learned  Judge 
held  that  exhibit  B  operated  to  vest  the  succession  in  Eaghavalu, 
as  the  reversionary  heir  of  Ethirajulu,  we  are  unable  to  say  that 
the  learned  Judge  intended  to  go  further  than  to  lay  down  that 
Ethirajamma's  possession  was  adverse  to  the  vendee  under  the 
conveyance  by  the  executor.  Be  this  as  it  may,  having  regard 
to  the  fact  that  Ethirajamma  was  Ethirajulu's  guardian  at  the 
time  when  her  possession  began  in  1853,  our  answer  to  the 
question  under  consideration  is  in  the  negative. 

Passing  to  the  next  point,  the  terms  of  the  deed  of  gift  have 
to  be  considered.  Though  the  interest  of  Ethirajamma  in  the 
houses  was  transferred  to  Raghavalu,  yet  the  transfer  was  not 
without  qualification.  Under  it,  the  donee  had  not  only  to  provide 
for  the  maintenance  of  the  transferor,  but  had  also  during  her 
life-time  to  pay  annually  to  one  of  her  dependants  Rs.  64  and  to 
maintain  a  charity  for  all  time  at  an  annual  expense  of  Rs.  50. 
Further,  on  her  death,  he  hf^d  to  make  payments  on  different 
accounts  aggregating  Es.  2,400,  that  is,  about  one-fourth  of  the 
estimated  value  of  the  properties. 

Of  course,  Raghavalu  would  not  have  been  subject  to  any  of 
the  oblfgations  cast  upon  him  by  the  deed  of  gift  were  the  prop- 
erty to  devolve  on  him  by  inheritance  in  the  usual  course.  The 
transaction  wa«  thus  essentially  an  onerous  gift,  and  therefore  an 
alienation  by  her,  the  validity  or  invalidity  of  which  was  deter- 
minable with  reference  to  the  rules  of  Hindu  Law,  governing 
transfers  by  qualified  female  proprietors.    It  was  certainly  not  a 

(1)  B4,  Ch.D.,  768. 
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mere  withdrawal  of  Ethirajamma's  life^interest  so  as  to  aocelerate   Sbibamulo 


Naidu 

V. 


the  Biicoession  of  the  then  reversionarj  heir  within  the  meaning 

of  the  mle  laid  down  bj  the  Judicial  Committee  in  Behari  Lai  v.  Andalammal. 

Madho  Lai  Ahvr  Gyawalil).     It  follows  therefore  that  exhibit  B 

did  not  operate  to  accelerate  the  snocession  as  contended  on  behalf 

of  the  first  defendant. 

Lastly,  as  to  the  right  of  the  first  plaintiff  to  recover  his  one* 
third  share  in  the  disputed  properties,  he  having  become  an 
insolvent  prior  to  the  death  of  Ethirajamma,  the  interest  which 
devolved  on  him,  on  her  death,  as  one  of  the  bandhus  of  her  son 
was  his  after-acquired  property  which  also  vested  under  section 
VII  of  11  and  12  Vict.,  Chap.  21,  in  the  Official  Assignee.  No 
donbt  that  interest  being  an  interest  in  immovable  property  the 
rule  formulated  in  Cohen  v.  MHchell{2)y  that  *'  until  the  trustee 
"  intervenes  all  transactions  by  a  bankrupt  after  his  bankruptcy 
"  with  any  person  dealing  with  him  bona  fide  and  for  value  in 
**  respect  of  his  after-acquired  property  wLetLer  with'  or  without 
'' knowledge  of  bankruptcy  are  valid  against  the  trustee"  does 
not  extend  to  such  an  interest.  (Rowlandsoa  v.  Champion  (3)). 
But  there  is  here  no  question  of  any  contract  or  transfer  by  the 
insolvent  relating  to  his  after-acquired  immcjvable  property. 

The  point  is  whether  he  can  sue  to  obtain  possession  of  such 
property  the  Official  Assignee  not  having  intervened.  Upon  the 
authorities  to  which  our  attention  was  called  by  Mr.  V.  Krish-. 
naswami  Ayyar,  it  must  be  held  that  in  the  circumstances  of  the 
present  case,  he  can.  In  Herbert  v.  8ayer{A)  relied  on  by  Mr.  Krish- 
naswami  Ayyar,  no  doubt  the  subject  of  the  action  was  not  realty, 
but  the  discussion  and  the  reasoning  of  the  Court  were  as  to 
after-acquired  property  generally,  and  after  an  exhaustive  review 
of  the  statutes  and  the  decisions  from  the  earliest  times,  the 
Judges  took  the  principle  deducible  from  them  to  be  that  he 
has  a  right  to  such  property  against  all  the  world  except  the 
Assignee.  The  Court  accordingly  held  that  the  suit  by  the 
bankrupt  with  reference  to  the  bill  of  exchange  which  had  been 
indorsed  to  him  was  sustainable  as  the  Assignee  had  not  inter- 
vened. At  pages  978,  979  in  Herbert  v.  8dyer{i)  this  sort  of 
interest  of  the  bankrupt  is  spoken  of  as   "  special  property.  " 


(1)  19  IJL,  30.  (2)  L.E.,  25  Q.B„  262. 

(8)  IJ4.B.,  17  Mftd.,  21.  (4)  5  Q3.,  at  pp.  978,  979,  965. 
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Sriramulu  And  In  re  N^w  Land  Development  Association  and  Ghrayil)  that 
^l^^  Chitty,  J.,  did  not  intend  to  deny  the  existence  of  such  special 
Andalammal.  property  in  the  bankrnpt  in  regard  to  realty,  may  be  inferred  from 
his  observation.  *'  I  do  not  say  if  the  trustee  had  not  intervened, 
**  W.  Shurly  might  not  have  received  the  rents  of  his  share  of  this 
"  property  in  the  meantime  "  (at  page  145)  and  the  observations 
of  the  Master  of  the  Rolls,  as  well  as  of  Lopes,  L.J.,  in  Cook  v. 
WheUock{2)  in  support  of  the  view  that  an  uncertified  bankrupt 
who  sued  for  rents  of  property  let  by  him  to  a  tenant  after 
his  bankruptcy  was  not  a  nominal  party  with  reference  to  the 
rule  as  to  requiring  becuriiy,  support  the  same  view.  Fatimabibt 
V.  Fatimabibi{S)  is  a  direct  decision  in  this  country  on  the  point. 

The  Official  Assignee  not  having  intervened,  the  first  plaintiff 
is  entitled  to  sue  and  recover  his  share. 

The  decree  of  the  learned  J  udge  must,  therefore,  be  modified 
and  each  plaintiff  declared  entitled  to  one-third  share  of  the 
properties  in  dispiite.  We  direct  that  a  partition  be  effected,  and 
the  share  duo  to  each  be  delivered  over  to  him,  subject  to  any 
application  which  may  bo  made  with  reference  to  the  provisions  of 
the  Partition  Act  IV  of  1893,  with  mesne  profits  to  be  ascertained 
in  execution  from  the  date  of  the  death  of  Ethirajamma  to  the  date 
of  possession  or  three  years  from  this  date  whichever  is  earlier. 
Each  plaintiff  will  be  entitled  to  recover  from  the  first  defendant  a 
moiety  of  the  costs  before  the  learned  Judge  and  in  this  appeal. 
Notice  of  the  decree  in  this  suit  is  so  far  as  it  is  in  favour  of  the 
first  plaintiff  will  be  given  to  the  Official  Assignee. 

(1)  L.R.,  [1892],  2  Ch.,  138.  (2)  L.R.,  24  Q.B.D.,  662. 

(3)  I.L.R.,  16  Bom.. -152. 
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APPELLATE  CIVIL. 

Be/ore  Mr.  Justice  Subrahmania  Ayyar  and  Mr.  Juttiee  Milkr. 

SUB-CX)LLECTOIl  OF  q6dAVARI  (Dbfbndant),  1906. 

Appbllakt,  .    s-gt'^ber 

V. 

SERAGAM  SUBBAROYADU  and  othbes  (Claimants), 

R18PONDKKT8.* 

Land  AeqvisiUon  Act  I  of  1894,  ss.  3  (a),   23  (2)  — When  land  is  acquired  loith 
trees  on  it,  t?^  15  per  cent,  ottght  to  be  calculated  on  the  value  of  both. 

Treea  are  '  things  attached  to  the  earth '  and  are  thug  included  in  the  definition 
of  land  in  section  8  (a)  of  the  Land  Acquisition  Act ;  and  this  definition  mast  bo 
applied  in  thd  ooustrnction  of  section  23  of  the  Act. 

The  value  of  snch  trees  as  are  on  the  liind  when  the  declaration  it  made  under 
section  6  is  included  in  the  market  value  of  the  land  on  which  the  allowance  of 
15  per  cent,  is  to  be  calcniated  under  section  23  (2;  of  the  Land  Acquisition  Act. 

Fifty  cents  of  land  belonging  to  the  claimants  were  acquired 
by  the  Government  under  the  provisions  of  the  Land  Acquisition 
Act.  The  lands  were  planted  with  coooanut  trees.  The  Collector 
awards  Rs.  600  per  acre  which  the  claimants  refused  to  accept. 
A  reference  was  made  to  the  District  Court  which  awarded 
oompensation  for  the  land  at  Bs.  100  per  acre  and  for  the  trees  at 
Es.  600  per  acre  with  the  15  per  cent,  allowance  on  the  aggregate 
value. 

The  Sub-Collector  preferred  this  appeal. 

The  Government  Pleader  for  appellant. 

F.  Bamesam  for  respondent. 

JuPQMBXT. — The  appeal  arises  out  of  a  reference  made  to  the 
District  Court  of  G6ddvari  under  section  18  of  the  Land  Acquisition 
Act  I  of  1894.  The  greater  part  of  the  land  acquired  was  grown 
with  cocoanut  trees  and  the  District  Judge  has  assessed  the 
oompensatitm  separately  on  the  trees,  and  on  the  land  excluding 
the  trees,  and  to  the  aggregate  so  calculated  has  added  15  per  cent^ 
of  the  whole  as  the  allowance  proscribed  by  section  V3  (2)  of  the 
Act. 


*  Appeal  No.  4  of  1906,  presented  against  the  award  of  F.  H.  Hamnett,  Esq., 
Piatriot  Judge  of  Gtfd4vari|  in  Original  Petition  No.  308  of  1904. 
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Sub-  The  Government  Las  appealed  on  the  single  ground  that  the 

OK  G^dDivABi  allowance  of  15  per  cent,  ought  to  have  been  calculated  on  the 

^    *'        *  value  of  the  land  alone  and  not  on  the  value  of  the  trees. 
Skraoam 

SuBBA.  We  are  unable  to  take  this  view.     We  think  that^  though  the 

District  Judge  has  separately  assessed  the  oompensation  for  the 
land  and  for  the  trees,  respectively,  it  was  not  necessary  for  him  to 
have  done  so,  and  that  the  value  of  the  trees  is  properly  a  part  of 
the  market  value  of  the  land. 

The  word  '  land '  ^s  defined  in  section  3  (a)  includes  *  things 
attached  to  the  earth/  and  therefore  trees,  and  this  definition  has 
to  be  applied  to  section  23,  unless  there  is  something  repugnant  in 
the  subject  or  conftxt. 

The  Government  Pleader  contends  that  the  second  clause  of 
sub-section  1  of  section  23,  shows  that  in  this  section  the  trees 
standing  upon  land  cannot  be  regarded  as  a  part  theriof,  but  we 
do  not  think  that  that  is  the  effect  of  the  clause.  That  clause 
refers  to  damage  sustained  by  reason  of  the  taking  of  standing* 
crops  or  trees  which  may  be  on  the  land  at  the  time  of  the 
Collector's  taking  possession  thereof,  and  cannot,  without  a  misuse 
of  language,  be  applied  to  a  case  of  purchase  of  land  with  trees 
upon  it.  In  such  a  case  if  the  price  ifi  fair  no  damage  is  sustained 
by  either  party. 

We  think  the  clause  may  be  applied  to  the  case  provided  for 
in  section  17  when  the  Collector  takes  possession  before  award, 
and  the  owner  of  the  land  declines  to  accept  the  sum  then  offered 
as  payment  for  the  crops  or  trees  taken,  or  possibly,  as  suggested 
for  the  respondent,  to  the  case  of  crops  or  trees  grown  after  the 
date  of  the  declaration  under  section  6,  the  date  ^^ith  reference 
to  which  the  market  value  has  to  be  estimated. 

It  may  be,  as  the  Government  Pleader  suggests,  that  the 
Collector  is  not,  in  making  an  offer  under  section  17  (3),  bound  to 
allow  15  per  cent,  over  the  value  of  the  trees  to  be  paid  for,  but  the 
offer  made  under  that  section  is  one  which  the  owner  of  the  land 
can  accept  or  reject,  and  he  may  prefer  to  take  a  sum  down  rather 
than  to  wait  for  the  award. 

Moreover,  to  read  the  first  clause  of  section  23  (1)  as  referring 
to  the  bare  land  without  the  trees,  involves  this  difficulty :  there  is 
no  provision  in  the  Act  for  the  separate  assessment  of  compensation 
for  buildings  apart  from  the  land  on  which  they  stand,  and,  inas- 
much as  it  is  impossible  to  hold  that  they  are  liable  to  be  acquired' 
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without  payment  of  compensation,  it  must  be  taken,  that  in 
section  23,  the  word  "  land  "  includes ''  buildings  standing  thereon." 
If  BO,  that  must  be,  because  buildings  are  '  things  attached  to  the 
earth':  but  so  are  trees  ^  things  attached  to  the  earth,^  and  it  is 
anomalous  to  interpret  the  same  word  as  including  one  class  of 
things  attached  to  the  earth  and  excluding  another. 

We  avoid  this  difficulty  by  including  the  trees  as  pai*t  of  the 
land^  and  we  can,  at  the  same  time,  give  due  effect  to  the  second 
clause  of  sub-section  (1),  by  applying  that  clause  to  the  special 
cases  to  which  we  have  already  referred. 

In  the  present  case  the  trees  were  on  the  land  when  the 
declaration  under  section  6  was  published  and  their  value  is 
therefore  included  in  the  market  value  of  the  land,  on  which  the 
allowance  ^f  15  per  cent,  is  to  be  calculated  under  section  23  (2). 

The  appeal,  therefore,  fails,  and  we  dismiss  it  vtitb  costs. 


Sub* 
oollbctoe 

or  GdDiVABI 

V. 

SlBAOAM 

Stjbba- 

B0YADI7. 


APPELLATE  CIVIL. 
Be/ore  Mr.  JiAsitce  Benson  and  Mr,  Justice  Wallis, 
SUBRATA  MUDALI  (Dbfendant),  Appellant, 


YELAYUDA  CHETTY  (Plainiiff),  Eespondent.* 

Vexudons  Act  XXUfo/ 187 J,  m.  3,  11, 12  —Section  12  applies  only  to  Pensiom  as 
Mtmted  in  section  11  untL  doea  vot  extendi  to  grant  of  land  revenue  as  defined  in 
eectio'i  3. 

Section  12  of  the  Pensions  Act  prohibits  only  the  assignment  of  %nj  monej 
payable  on  account  of  uny  sacli  pension,  pay  or  allowance  as  is  mentioned  in 
■cction  11  ;  and  tho  pensions  referred  to  in  section  11  arc  periodical  allowances 
xnade  by  Government  on  political  considerations,  or  on  account  of  past  serYices, 
or  present  infirmities  or  as  a  compassionate  allowance. 

Payments  of  money  for  purposes  other  tha*n  those  stated  may  be  *  grants  of 
money  or  land  revenue  *  withua'the  meaning  of  section  3,  but  the  provisions  of 
section  12  will  not  apply  to  thera. 

The  Secretary  of  State  for  India  y.  Khemchand  Jetchand^  (I.L.R.,  4  Bom.,  43t), 
followed. 


1906. 

September 

21,  26. 


*  Second  Appeal  No.  397  of  1905, , presented  against  the  decree  of  B.  D. 
Broadfoot,  Esq.,  District  Judge  of  Chingleput,  in  Appeal  Suit  No,  369  of  1904, 
pretented  against  the  decision  of  M.B.Hy.  P.  divarama  Ayyar,  Deputy  GoUeotor 
of  Q.HruTalluf  Division,  in  Summary*  Suit  No,  859  of  1904, 
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Sdbkata 

HVDALI 
V. 

Vrlayuda 
Ohsttt. 


Suit  by  plaintiff  as  lessee  of  the  8hA>triem  village  of  Palliynr  to 
enforce  aooeptanoe  of  patta  by  the  defendant. 

The  Court  of  first  instance  passed  a  deoroe  in  favour  of  the 
plaintiEE.  The  defendant  appealed  and  raised  the  contention  in 
the  District  Court  that  the  suit  was  unsustainable  as  the  lease  to 
the  plaintiff  bj  the  shrotriemdar  was  void  under  section  12  of  the 
Pensions  Act.  This  contention  was  rejected  and  the  decree 
confirmed. 

Defendant  appealed. 

r.   V.  Seshagiri  Ayyar  for  appellant. 

The  Hon.  Mr.  L.  A.  Oovindaraghava  Ayyar  for  respondent. 

Judgment. — In  this  case  a  tenant  in  a  shrotriem  village 
objects  to  the  tender  of  a  patta  by  the  lessee  of  the  shrotriemdar 
on  the  ground  that  the  lessee  has  no  right  to  tend^  a  patta 
as  the  lease  in  his  favour  is  an  assignment  prohibited  by  section 

12  of  the  Pensions  Act,  this  being  an  unenfranchised  inam. 
Assuming  that  the  inam  in  question  is  a  grant  of  land  revenue 
within  the  meaning  of  the  Act^  we  do  not  think  section  12 
applies  to  it.  That  section  applies  to  assignments  in  respect  of 
money  payable  on  account  of  any  such  pension,  pay  or  allowance 
as  is  mentioned  in  section  11 .  Section  1 1  provides  that,  no  pension 
granted  or  continued  by  G-ovemment  on  political  oonsiderationS| 
or  on  account  of  past  services  or  present  infirmities  or  as  a 
compassionate  allowance  shall  be  liable  to  attachment.  Conse- 
quently the  question  is,  ^'  Is  the  grant  now  under  consideration  a 
pension  within  the  meaning  of  section  IIP"  The  words  "  pension 
or  grant  of  money  or  laud  revenue  "  are  used  in  the  preamble  and 
in  sections  4,  5,  8, 10  and  14  (8)  of  the  Act,  while  sections  11, 12, 

13  and  14  (1)  to  (7)  mention  pensions  only.     In  section  3  the 
expression   ''grant  of  money   or  land   revenue"  is  defined   as 

.  including  "  anything  payable  on  the  part  of  Government  in 
respect  of  any  right,  privilege,  perquisite  or  office,"  but  pension  ia 
not  defined  in  the  Act.  Although  the  construction  of  the  Act  is 
not  free  from  difficulty,  we  agree  with  the  conclusion  arrived  at 
in  The  Secretary  of  State  for  India  in  Council  v.  Khemchand 
Jeychand{\)  where  it  was  held  the  pensions  referred  to  in  section 
II  are  periodical  allowances  granted^  as  there  stated^  by  Govern- 
ment ''  on  political  considerations  or  on  account  of  past  services 


(1)  IXJt.,  4  Bom.,  482. 
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or  {Hresent  infirmities,  or  as  a  compassionate  allowance "  as  dis- 
tinguished from  payments  by  Q-ovemment  "  in  respect  of  any 
right,  prinlege,  perquisite  or  office '^  which  fall  within  the 
definition  of  "  grant  of  money  or  land  revenae  '^  in  section  3. 
That  deoiflion  has  been  approved  and  followed  by  this  Court 
in  ETuMsim  v.  CarU€r(l)  and  also  in  Laehmi  Narain  v.  Makwnd' 
8ingh(}i)  and  Jiban  Krishna  Ohoah  v.  Sripati  Charan  DeyQi).  The 
pieeent  grant  which  is  stated  in  the  Tnam  Bcgister  to  have  been 
made  by  way  of  compensation  for  loss  sustained  on  the  abolition 
of  the  Nattavar  office,  hereditary  in  the  grantee's  family,  is 
clearly  a  grant  falling  within  section  3,  and  not  within  sections  11 
and  12  and  the  Lower  Courts  were  therefore  right  in  overruling 
the  defendant's  plea. 

The  appeal  must  be  dismissed  with  costs. 


SUBBATA 
MUDALI 

VlLATUDA 

Ohittt. 


APPELLATE  CIVIL. 


Before  ^«r  dmold  White,  Chiqf  Jusiicey  and  Mr.  Justice  Walks. 

BODDA  QODDEPPA  (Dbpendant),  Appbllant, 
r. 
THE  MAHAEA  JA  op  VIZlANAGABAM  (Plaintiff), 
Rbspondest.*  « 

Urmdlord  and  tenant^dceupcmcy  right,  natwre  of—Ryot  with  occupancy  right  has  no 
right  to  cut  fruit  trees, 

Bjots  with  rights  of  oooapanoj  posBOis  in  their  lands  a  heritable  and  alien- 
able interest  of  a  permanent  character,  but  not  the  sole  interest.  The  landlord 
is  interested  in  maintaining  the  saleability  of  tho  holding,  and,  in  protootihg  sach 
interest,  he  is  entitled  to  restrain  the  ryot  from  catting  fmit-bearing  trees. 

Rangayya  Appa  Row  y.  Kadiyala  Bathnam,  (I.L.B.,  IS  Mad.,  249),  followed. 

Suit  under  section  10  of'the  Bent  Recovery  Act  for  compelling 
acceptance  of  pattah  and  the  execution  of  a  muchilika.  The 
defendant,  the  tenant  objected  to  the  provision  in  the  puttah  that 
the  tenant  should  not  cut  trees  in  his  holding. 


1906. 
September 

24. 
October  16. 


(1)  I.LJt.,  6  Mad.,  272.  (2)  I.L.R.,  26  All.,  617. 

(8)  8  Calc,  W.  N.,  666. 
*  Second  Appeal  No.  676  of  1906,  presented  against  the  'decree  of  W.  B. 
Ayling,  Ssq.,  District  Judge  of  Ganjam  in  Appeal'Snit  No.  1503  of  04,  presented 
against  the  decision  of  0.  B.  Cotterel,  Esq.,  Head  Af  sistant  Collector  of  Berham- 
pore,  in  Snmmar  j  Smt  No.  2078  of  1908.  ^ 
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VlZIA- 
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The    Sub-Ogllector    thought    the    restriction   too   wide   and 
confined  it  to  frait  trees. 

This  decision  was  confirmed  on  appeal  by  the  District  Court. 

Defendant  preferred  this  second  appeal. 

F.  Krishnaswami  Ayyar  iot  appellant. 

T.  Banga  Chariar  for  respondent. 

Judgment. — In  this  case  the  plaintiff,  a  Zamindar,  sued  under 
section  10  of  the  Eent  Eecovery  Act  to  enforce  acceptance  of  a 
puttah.  The  tenant  objected  on  the  ground,  among  others,  that 
the  puttah  restricted  the  tenant  from  cutting  trees  on  his  holding 
without  the  Zamindar's  permission.  The  Head  Assistant  Collector 
thought  the  restriction  too  wide,  and  limited  it  to  fruit-bearingi^ 
trees  and  the  District  Judge  upheld  his  decision.  The  defendant 
now-  appeals.  Both  the  lower  Courts  relied  on  the  decision  in  the 
case  of  Rtthgayya  Appa  Bow  v.  Kadiyala  Rathvam(\),  It  was  held 
in  that  case  by  Muthusami  Iyer  and  Parker,  JJ.,  that,  primd 
facie,  a  tenant  would  not  be  at  liberty  to  cut  down  fruit  trees  on 
his  holding  as  he,  by  so  doing,  would  considerably  impair  tiie 
value  of  the  property,  and  the  fact  that  a  restriction  on  cutting 
down  trees  had  been  inserted  in  the  puttah  for  a  number  of  years 
was  held  to  show  that  the  usage  in  the  particular  case  was  in  1 
accordance  with  the  usual  rights  jof  a  landlord.  That  the  tenante 
in  this  cAse  had  permanent  rights  of  occupancy  in  the  lands 
included  in  their  puttah  appears  from  what  is  stated  in  the  judgw 
ment  with  reference  to  an  unsuccessful  claim  which  they  made  to 
haye  certain  other  lands  included  in-their  puttahs.  Tliese  lands 
they  claimed  to  hold  not  on  lease  for  three  years,  but  in  perpetuity 
and  on  the  same  terms  as  they  held  ordinary  jeroyati  lands. 
The  Court  rejected  the  claim  to  include  the  additional  lands  in 
the  puttabs  which  were  thus  confined  to  the  ordinary  jeroyati  lands 
in  which  the  tenants  held  permanent,  rights  of  occupancy.  In 
the  case  of  Narayana  Ayengar  v.  Orr  (2),  however,  the  Judges 
assumed  that  the  lands  included  in  the  putEahs  in  that  oass 
were  held  on  a  three  years'  lease.  The  decisions  in  Rcmgayya 
Appa  Bow  V.  Kadiyala  Bathnam{\)  was  followed  in  Apparau  v. 
Nara8aima{3)  and  Bhupaihi  v.  Bangayya  Appa  i?au(4),  but  we 
are  now  asked  to  disregard  the  authority  of  these*  cases  on  the 


(1)  LL.B.,  13  Mad.,  349. 
(S)  I.L.B.,  16  Had.,  47. 


(2)  I.L.B.,  26  Mad.,  252. 
(4)  I,L.B.,  17  Mad.,  W. 
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gToand  that  they  proceed  on*a  view  of  the  nature  of  the  ttoant's       Bodda 
interest  in  holding,  which  has  been  departed  f  n^m  in  the  well-  .    od^Rp^a 
known  caBOS  of  Venkaianaraaimha  Naidu  v.  Dafidamudi  Kotayyall)  The  Maha* 

^^     ^    ^         BAJA  OF 

and  Cheekati  Zamindary.  Ramsooru  Dhora{2) .  We  think  how-  Vizia- 
ever,  that  Muthnsami  Ajer,  J.,  cannot  be  taken  to  have  been 
ignorant  of  the  true  nature  of  occupancy  right  as  explained  in 
tiliese  cas€&  as  it  is  fully  recognised  in  his  judgments  in  Srinivasa 
Chetii  V.  Nanjunda  ChetU{Z)  and  Apparau  v.  Subbanna(i)y  on  the 
aalliority  of  which  the  decision  in  Venkatanarasimha  Naidu  v. 
Dcmdamudi  Koiayt/a(l)f  proceeded.  According  to  these  cases,  the 
oeoupanoy  tenants,  to  borrow  the  language  of  Subrahmania  Aiyar, 
J.,  in  Venkayya  v.  Ramaaamiib)^ "  possess  in  their  lands  a  heritable 
and  alienable  interest  of  a  permanent  character."  They  have  not, 
however,  the  sole  interest.  Where  the  old  .varam  system  still 
prevails,  the  landlord  has  a  right  lo  share  in  the  produce,  and 
even  where  it  has  been  commuted-  for  a  money  payment,  he 
k  still  interested  in  maintaining  the  saleable  value  of  his  holding 
which  is  security  for  his  rent,  and  by  reason  of  his  rights  as 
reversioner  in  case  the  tenant  should  relinquish  or  forfeit  it. 
'It  is  for  the  protection  of  these  interests  that  tenants  have  been 

f  restrained  from  altering  the  character  of  their  lands  as  by  erecting 
QA  them  buildings  of  a  non-agricultural  nature  or  otherwise 
injariog  them.  Trees  have  been  held  by  the  Privy  Council  in 
Buiianji  Edulji  8het  v.  The  Collector  of  Tanna{6)y  to  form  part 
of  the  land,  and  trees  bearing  fruit  crops  certainly  bear  a  greater 
analogy  to  land  than  to  crops.  Tn  the  present  case  we  are  only 
oonoemed  with  a  restriction  on  the  right  |to  cut  fruit  trees,  and 
liji  think  we  ought  to  follow  the  decision  in  Rangayya  Appa 
Sow  Y.  Kadiyata  Bathnam{7)f  in  holding  such  a  restriction  to 
he.  necessary  for  the  protection  of  the  landlord's  interest  until 
tilie  law  is  altered  by  the  legislature.  . 

With  regard  to  the  recent  cases  of  Narayana  Ayyangar  v.  • 
Orr  in(8)    and    Kalcarh   Abbayya   v.    Rajri    Venkata    Papayya 
iiw«(9),  which  have  been  cited  for  the  appellant,  we  may  observe 
that  the  first  was   a  case  in  which  the  landlord  sought  to  recover 

\  '  (1)  IXJL.,  20  Mad.,  299.  (2)  t.L.R.»  23  Mad.,  318. 

<3)  I.L.R.,  4  Mad.,  174.  (4)  I.L,B.,  13  Mad.,  60. 

(5)  I.L.K.,  22  Mad.,  39  at  p.  43.  (6)  M.I.A.,  295. 

(7)  I.L.R.,  13  Mad.,  249.  (8)  I.L.R.,  26  Mad.,  262. 
(9)  I.L.B.,  29  Mad.,  24. 
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BoDDA      the  value  of  certain  babul  trees  cut  and  removed  by  the  tenant-, 

oDDKPPA    ^j^^  ^jjg  second  was  a  case  in  which,  as  appears  by  referring  to 

TflB  Maha-  the  printed  papers,  the  zamindar  claimed  to  be  entitled  to  the 

Yjzia.       exclusive  ownership  of  the  trees  and  the  fruits  growing  thereon* 

AG  BAM.     rpj^^  question,  whether  the  landlord's  interest  in  the  rent  and  the 

reversion  makes  it  proper  that  the  tenant  should  be  restrained 

fiom  cutting  fruit  trees,  which  is  the  question  before  us,  did  not 

arise  directly,  and,  so  far  as  we  can   see,  was  not  considered  in 

these  cases. 

We  may  observe,  in  conclusion,  that,  if  we  had  been  prepared 
to  differ  from  Bangayya  Appa  Row  v.  Kadiyala  Rathnam(l),  on 
which  both  the  lower  Courts  relied,  it  would  have  been  necessary 
to  remand  the  case  for  a  finding  on  the  question  of  contract, 
as  it  appears  that  ever  since  the  varam  system  was  departed  from 
puttahs  containing  restrictions  on  the  right  to  cut  trees  have  been 
tendered  and  accepted  and  this  would  in  the  circumstances  be 
strong  evidence  of  contract. 

The  second  appeal  is  dismissed  with  costs. 


APPELLATE  CIVIL. 

B^ore  Mr.  Jmiice  Miller  and  Mr.  Justice  WaUie. 


1906. 
October 
9, 10,  26. 


KRISHNA8AMI  AYTANGAR  and  others  (First,  Sboond  jam 
Fourth  Defendants),  Appellants, 
r. 
SAMAKAM  SINGBAOHARIAR  and  another  (Plaintiff's  • 
Representatives  and  Third  Defendant), 
Respondents.* 

Jurisdiction — Bemoval  or  aUeraiion  of  religious  tnarlcs  is  an    interference   wWt. 
property  qf  which  Civil  Courts  can  take  cogniscmce — Injunction  apainst  tru^teet 
of  temples — No  injunction  to  restrain  an  act  which  although  cm  innovafum 
does  not  interfere  with  worship, 

RemoYftl  or  alteration  of  narnams  oi*  religions  marks  in  alemple  amounts  to  Mi  : 
interference  with  property  and  will  be  a  groimd  for  action  in  the'Qiyil  Conrta. 


(1)  I.L.B.,  13  Mad.,  249. 

*  Second  Appeal  No.  &66  of  1904,  presented  against  the  deoree  of  B. 
Broadfoot,  Esq.,  District  Judge  of  Chinglepnt,  in  Appeal  iSait  Ko.  62  of  IC 
presented  against  the  decree  of  the  District  Mnnsif  of  GonjeeTeram,  in 
fiuitKo.481of  1897. 
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The  trusteet    of  a  temple  may  be  reatrained  by  mjunction  from  making  KBisUNAtAiii 
luijustifiable  changres  which  would  affect  tbe  character  of  the  temple  as  a  religions     Attakgab 
institution.  *• 

Where,  in  a  temple  in  which   two  rival  aects  following  rival   gnma  have       Bikgba- 
intereet  and  worship,  the  trustee  introduces  a  new  metal  idol,  in  addition  to  the      chabiab. 
existing  stone  idol  of  one  of  the  rival  ganis,  snoh  introduction  when  not  effected 
at  the  expense  of  the  temple,  and  when  it  does  not  interfere  with  the  worship  of 
the  rival  sect,  is  not  inconsistent  with  the  nsage  of  tbe  institution  and  onght  not 
to  be  restrained  by  an  injunction. 

The  plaintiff  and  defendants  were  trustees  of  the  Yiahnayite 
temple  at  Tinippaknli  in  which  the  rival  sects  of  Yadagalai  and 
Tengalai  had  the  right  to  worship.  The  plaintiff  and  defendants 
Nos.  3  and  4  were  Tengalais  and  defendants  Nos.  1  and  2  were 
Vadagalais.  The  plaintiff's  case  was  that  from  time  immemorial  * 
only  Tengalai  namams  were  used  on  the  idols,  ,on  the  temple 
buildings ,. on  the  gates,  fiagstaffs  and  all  prominent  places;  that 
tbe  Vadagalais  had  only  one  stone  stationary  idol  of  their  guru 
at  the  temple,  and  no  processional  idol ;  that  recently  the  defend- 
ants with  a  yiew  to  convert  the  institution  ,into  a  Yadagalai  one 
removed  the  Tengalai  marks,  substituting  Vadagalai  namams 
and  introduced  a  copper  processional  idol  of  the  Vadagalai  guru. 
The  plaintiff  prayed  for  an  injunction  to  restrain  the  defendants 
from  doing  Ibese  acts.  The  District  Munsif  passed  a  decree  in 
favour  of  tb^  plaintiff  granting  all  the  reliefs  claimed  which  was 
taken  on  appeal  to  tbe  District  Court.  Tbe  District  Court  held 
that  the  suit  was  not  maintainable  as  no  sanction  had  been 
obtained  by  tbe  plaintiff  under  Act  XX  of  1863.  On  appeal  to 
the  High  Court,  the  decree  of  the  District  Judge  was  reversed 
and  the  case  was  remanded.  The  District  Court,  on  remand, 
confirmed  the  decree  of  the  District  Munsif  in  favour  of  the 
l^aintiff. 

Defendants  Nos.  1»  2  and  4  preferred  this  second  appeal. 

F.  Kriskrumpami  Ayyar^  T.  R,  Bamachandra  Ayyar^  T.  F. 
Seshagiri  AyyoTy  K,  B.  Kriahnastpami  Ayyangar  and  N.  Biajago^ 
palachariar  for  appellants. 

T.  Bangacharuir  and  F.  N.  Kuppu  Bau  for  respondents. 

Judgment  (Millbb,  J.}. — The  plaintiff,  a  Dharmakarta  of  the 
Sri^Vijayaraghavaswami  temple  at  Tiruppakuli,  sued  bis  co-trustees 
praying  for  an  injunction  prohibiting  them  from  changing  tbe 
foorm  of,  or  in  any  way  interfering  with,  the  Teng^ai  namams  in 
tbe  temple  and  directing  them  to  remove  from  tbe  temple  a  copper 
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Kbishnasami  image  of  Yedanta  Desikar  <introduoed  thereinto  by  them,  and  for  a 
AYTANGAB    ^^^  ^£  g^   Iq  being  tlie  cost  of  restoring  the  altered  namams  to 
Samaram     their  original  condition. 

cHABiAB.  The  questions  for  oar  decision  are  (1)  whether  the  suit  lies, 

(2)  if  so,  is  the  plaintiff  entitled  to  the  injunction  prayed  for  in 
respect  of  the  namams  and  (3)  is  he  entitled  to  have  the  copper 
idol  removed  from  the  temple  ? 

I  am  clear  that  the  suit  lies.  The  stone  and  chunam  namams 
are  part  of  the  property  of  the  temple  vested  in  the  trustees,  and 
their  removal  or  alteration  is  an  interference  with  the  right  of  the 
plaintiff  in  respect  of  the  property.  He  has  therefore  a  right  of 
suit  by  section  11  of  the  Code  of  Civil  Procedure. 

On  the  second  question  I  think  it  is  not  shown  to  have  been 
within  the  competence  of  the  trustees  to  change  Tengalai  namams 
into  Yadagalai  namams  in  the  temple  in  question. 

Though  the^  differences  between  the  Vadagalai  and  Tengalai 
sects  have  not  been  made  clear  to  us^  and  though  they  may  be/ 
as  the  District  Munsif  suggests,  rather  sentimental  than  doctrinal 
or  religious,  still  there  can  be  no  doubt  that  those  differences, 
whatever  their  origin  and  whatever  their  nature,  have  for  more 
than  a  century  resulted  in  a  division  of  the  community  into  parties, 
bitterly  hostile  to  one  another,  and  have  given  rise  to  frequent 
collisions  between  those  parties.  And  there  can  be  no  doubt  that 
the  different  namams  have  become  the  badges  of  the  different 
pai'ties  so  that  the  decoration  of  the  walls,  pillars,  vigrahams, 
vahanams  and  vessels  of  a  temple  with  a  particular  form  of 
namam  proclaims  to  those  who  may  visit  the  temple  that  the 
predominating  influence  in  the  institution  is  that  of  the  sect  of 
which  the  namam  displaced  is  the  badge.  Now  in  these  matters 
I  have  no  doubt  that  the  only  safe  guide  in  this  country  is  usage, 
and  if  the  usage  of  this  institution  is  found  as  it  has  been  found 
to  be  Tengalai  in  character,  it  seems  to  me  clear  that  a  trustee  of 
the  temple  if  he  claims  a  power  in  contravention  of  the  usage  to 
proclaim  by  a  wholesale  alteration  of  the  form  of  namam  dis- 
played in  the  temple  a  change  in  the  character  of  the  predominate 
ing  influence  therein,  must  make  it  clear  that  he  has  that  power. 
There  is  no  doubt  that  a  display  of  Vadagalai  namams  when 
Tengalai  naoiams  have  always  been  displayed  must  necessarily  be 
highly  offensive  to  the  Tengalai  worshippers,  and  the  trustee! 
ought  to  show  some  justification  for  making  such  a  change. 
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The  defendants  in  this  case  did  not  attempt  anything  of  the  Kbuhnasami 
BOrt.     They  said,  **  this  is  a  matter  of  ritual  and  we  cannot  be    -^'^^^^^^ 
interfered  with  by  the  Conrt/'  and  they  set  up  a  false  case  of     ^^y*^ 
usage.     They  in  effect  admitted  that  the  usage  must  govern  their     chabtab. 
acts,  but  alleged  that  those  acts  were  in  accordance  with  and  not 
in  contravention  of  it.     They  did  not  urge  that  they  were  making 
improvements,  and  they  did  not  assert  that  if  the  change  which 
they  endeavoured  to  effect  was  an  innovation  it  was  none  the  less 
within  their  powers  to  make  it,  though  two  of  them  (tlie  first  and 
second  defendants)  did  make  an  assertion  to  this  effect  in  regard 
to  the  introduction  of  the  copper  image  of  Yedanta  Desikar. 

A  departure  from  nsage  such  as  is  here  found  is  prima  facie 
not  within  the  power  of  the  trustees,  and  the  trustees  have  not 
shown  or  even  alleged  that  in  this  case  they  have  power  to  effect 
it.  The  lower  Courts  were  consequently  justified  in  restraining 
them  from  making  the  change. 

On  the  remaining  question  I  have  come  to  the  conclusion  that 
the  innovation  complained  of  is  not  beyond  the  power  oi  the 
trustees. 

There  is,  prmd  facie^  no  reason  why  they  should  not  permit  the  ^ 
devotees  of  Vedanta  Desikar  whose  image  in  stone  stands  in  the 
temple  to  introduce  a  second  and  portable  in\age  to  be  used  if 
necessary  in  prooessional  ceremonies.  To  permit  this  does  not,  it 
seems  to  me,  in  any  way  change  the  distinctive  Tengalai  character 
of  the  temple. 

No  doubt  there  has  hitherto  been  no  such  image  in  the  temple, 
but  that  does  not  in  this  case  raise  a  presumption  that  there  ought 
not  to  be  one.  It  is  not  found  that  there  is  any  usage  of  the 
temple  proliibiting  the  use  of  Utsava  vigrahams  generally,  and 
although  the  District  Mxmsif  is  disposed  to  hold  that  the  addition 
of  Utpava  vigrahams  and  the  multiplications  of  ceremonies  in 
honour  of  Acharyas  and  Alwars  represented  in  minor  shrines  in  the 
temple  ^re  detrimental  to  the  worship  of  the  principal  deity  to 
whom  the  institution  is  dedicated,  still  ho  does  not  go  so  far  as  to 
hold  that  the  installation  of  such  vigrahams  is  unusual.  It  may 
very  well  be  that'  the  trustees,  could  not  be  permitted  to  expend 
the  funds,  of  the  temple  on  ceremonies  in  honour  of  Vedanta 
Desikar  which  have  not  the  sanction  of  usage  and  the  performance 
of  which  would  reduce  the  amount. available  for.  expenditure  on 
more  important  festi<vals,  but  no  such  case  is  alleged  here.    It  is 
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Kri«hna8ami  not  said  that  any  temple  money  has  been  spent  on  the  copper 

Atyanoas     ;^^^^ 

^  image. 

^M^BAM  The  Tengalais,  it  may  be,  object  to  the  presence  of  this  image, 

cHARiAu.     but  that  is  not  necessarily  a  reason  for  removing  it.     The  shrinep 

at  which  they  worship  are  unchanged  and  they  do  not  and  oannot 

allege  that  the  introduction  of  the  image  is  a  saorilegioos  act,  for 

thei:e  exists  already  in  the  temple  an  image  of  the  same  G-oru. 

I  am  not  pressed  by  any  of  the  three  unreported  cases  to  which 
our  attention  was  drawn.  The  earliest  of  them  is  no  authority, 
for  it  did  not  go  to  the  Sadar  Court  on  the  merits.^  In  Bama 
Patter  v.  Bamasami  8astrigal{l)  there  was'  the  introduction  of  an. 
entirely  new  object  of  worship  and  in  the  case  in  which  exhibit 
TT  is  the  judgment  the  learned  Judges  seemed  to  consider  that 
the  sanctity  of  the  temple  was  in  jeopardy. 

The  District  Munsif's  finding  that  the  introduction  of  the 
image  is  opposed  to  the  usage  of  the  temple  soemd  to  me  to  mean 
no  more  than  that  the  image  was  recently  introduced^  and  this 
is  all  that  is  found  by  the  lower  Appellate  Court.  Neither 
Court  has  found  the  existence  of  any  established  usage  in  the 
matter.  s^    ; 

If  it  be  found  that  the  trustees  in  authorising  what  is  not  an  /^ 
improper  act  were  actuated  by  a  desire,  as  the  District  Munsif     ^ 
suggests,  to  stir  up  sectarian  strife,  that  might  possibly  bo  a 
ground  for  removing  them  from  office,  but  the  question  of  their 
motive  does  not  arise  in  this  case.     I   am  of  opinion  that  Hie 
injunction  on  this  point  should  not  have  been  granted. .. 

In  the  result  I  would  modify  the  decree  of  the  Courts  below  by* 
striking  out  the  direction  to  the  defendants  to  remove  the  copper 
image  from  the  temple,  confirming  it  in  other  respects.  ^ 

]  would  leave  the  parties  to  pay  their  own  costs  in  this  second 
appeal. 

Wallis,  J. — I  have  come  to  the  same  conclusion.     This  is  an 

appeal  from  a  decree  of  the  lower  Appellate  Court  confirming 

a  decree  of  the  District  Munsif  which  directed  the  defendants  to 

remove  from  the  temple  in  question  the  copper  idol  of  Desikar 

and  restrained  them  from  altering  the  Tengalai  na-mftTua  in  the 

•  buildings,  vahanams,  screens,  idols  and  other  things  of  the  temple. 

Tt,    The  suit  was  brought  by  one  of  the  trustees  of  the  temple  against 

highl,; : 


J 


ought  to  (1)  s^.  No.  1811  of  1897  (unreported). 
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the  remaining  three  trostees  and  another  and  was  inetituted  with*  Kbuhkasami 
out  Banotion  imder  Act  XX  of  1863.  atvanoa. 

On  this  ground  the    District  Jndgo  dismissed  the  suit  on ,  8ama»am 

SiNOEA* 

appeal.  His  judgment  was  confinned  in  Samaram  Singarachariar  en  ariab. 
T.  JSrishncmcami  Ayyangar{l),  but  the  Judges,  Subrahmania  Ayyar 
and  Davies,  J  J.,  differed  and  in  Samaram  Singarachariar  v. 
Krishnaswami  Ayyangar(2)  Benson,  Bhashyam  Ayjongar  and 
Bnssell,  JJ.,  agreed  with  Subrahmania  Ayjar,  J.,  and  held 
that  no  sanction  under  the  Act  XX  of  1863  was  neoessavy  and 
remanded  the  case  to  the  District  ;Judge  directing  him,  the 
District  Judge,  to  restore  it  to  his  file  and  dispose  of  it  according 
to  law. 

The  District  Judge  has  confirmed   the  decree  of  the  lower 
Court  and  the  case  now  comes  to  this  Court  on  Second  Appeal. 

In  his  judgment  in  Samaram  Singarachariar  v.  Kriahnastcami 
Ayyangar{i)  SuV^i^^ft  Ayyar,  J.,  held  it  to-be  settled,  law 
that  a  trustee,  even  though  a  trustee  of  a  public  religious 
institution,  could  sue  his  co-trustees  in  respect  of  breaches 
of  trust  by  the  latter  under  the  general  law  without  auy  sanction 
under  Act  XX  of  1863.  And  in  Samaram  Singarachariar  v. 
Krishnastoami  Ayi/angar{2)  the  Full  Bench  agreeing  in  his  judg- 
ment observed  that,  though  a  decision  of  the  majority  of  the 
trustees  of  a  public  trust  binds  the  minority  in  matters  connected 
with  the  management 'of  the  trust  property  yet  it  does  not  bind 
them  in  matters  which  are  ultra  vires  and  beyond  the  proper 
sphere  of  the  trust  as  the  acts  complained  of  in  this  were  alleged 
to  be,  citing  Lewin  on  *  Trusts,'  10th  Edition,  page  279. 
Whether  .the  Dharmakaitas  of  a  Hindu  temple  are  trustees  in 
whom  the  temple  properties  are  vested,  or  whether,  according  to 
the  contention  of  Mr.  Q-anapathi  Ayyar  in  his  work  on  Beligious 
Endowments,  the  better  view  is  that  under  Hindu  Law  the  temple 
properties  aie  vested  in  the  temple  deity  and  the  Dharmakartas 
are  rather  in  the  position  of  managers,  it  may  in  practice  be 
necessary  for  Civil  Courts  to  deal  with  them  as  trustees  for  the 
'  general  body  of  worshippers  of  the  temple.  If,  as  Dharmakai^tas, 
they  commit  a  breach  of  trust  cognizable  by  the  Civil  Courts, 
they  may  be  restrained  at  the  suit  of  the  other  Dharmakartas  or 


(1)  8.A.  Ko.  688  of  19C1  (unreported). 

(2)  L.P.A.  No.  58  of  1^2  (unreported). 
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Krishnasami  worshippers.  The  jurisdiction  of  the  Courts,  however,  is  only  to 
Aytangar  .  ^y  g^-^  ^f  ^  QiyH  as  distinct  from  a  religious  or  ecclesiastical 
Samabam  nature.  See  as  to  this  the  judgment  of  the  Sadar  Court  in  1861 
cHARiAR.  in  Striman  Sadagopa  v.  Krisiva  Tatachariyar{\).  And  it  does 
not,  in  my  opinion,  follow  that  a  suit  is  a  suit  of  Civil  nature, 
merely  because  the  facts  constituting  the  cause  of  action  are  alleged 
to  amount  to  a  breach  of  trust.  If  on  examination  it  should 
appear  that  they  relate  merely  to  religious  rites  or  ceremonies  such 
questions  may  of  course  be  gone  into  as  stated  in  the  explanation 
to  section  1 1  of  the  Civil  Procedure  Code  if  the  right  to  property 
or  an  office  depends  on  them.  It  has,  however,  been  contended 
before  us  that  as  the  temple  trustees  hold  on  trust  to  provide  for 
carrying  on  public  worship  at  the  temple  according  to  the  mamul 
or  usivge  of  the  institution  every  departure  from  such  usage  is  a 
breach  of  trust  for  which  they  can  be  sued  in  a  Civil  Court.  If 
this  {ontention  be  accepted,  the  Courts  will  cease  to  be  exclusively 
Civil  Courts  and  will  have  imposed  upon  them  tho  endless  task 
of  enforcing  unifonnity  of  worship  as  regards  the  rites  and 
ceremonies  in  all  the  temples  of  the  country  according  to  ihe 
usage  of  each  institution,  in  my  opinion  this  goes  too  far  and 
is  opposed  to  authority.  See  Vamdm>  and  another  v.  Vamnaji  and 
ofher8{2)  which  cannot,  in  my  opinion,  be  distinguished  merely  on 
the  ground  that  the  plaintiffs  there  were  a  committee  of  manage- 
ment. Even  in  Ehyalwar  Reddiar  v.  Namberumal  Chetiiar{S) 
the  case  which  appears  to  be  most  in  the  respondents'  favour, 
Subrahmania  Ayyar,  J.,  limits  the  right  of  interference  by  the 
Civil  Court  to  breaches  of  trust  in  respect  of  essential  or 
important  matters  connected  with  the  institution,  and  the  decision 
in  that  case  clearly  involved  a  question  of  property,  namely,  the 
application  of  funds  which  were  forthcoming  for  the  performance 
of  festivals.  See  also  llamanuja\Reddiar  v.  Namberumal  Chettfar{4:) 
and  Jamikirama  Beddy  v.  Ramanxijachari{f))^  also  Kriahnama  v. 
Krishna8ami(6)^  Venkata  Varatha  Thathachariar  v.  Anantha 
Chariar{7),  Suhbaraya  Mudaliar  v.  Vedanfachartar{S)y  Vanama- 
mahi  Bhashyakar  v.  Krishnasxcami  Thathachariar {Q).    As  to  the 


(1)  1  M.H.C.B.,  301  at  p.  304.  (2)  I.L.B.,  5  Bom.,  80. 

(3)  I.L.H.,  23  Mad.,  298.  (4)  A.8.  No.  62  of  1901  (unreported). 

(5)  C.M.A.  No.  205  of  1905  (unreported).  (6)  I.L.B.,.2  Mad.,  62. 

(7)  I.L.B.,  16  Mad.,  299.  (8)  I.L.B.,  28  Mad.,  2t. 

(9X  16  M.L.J.,  150. 
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right  to  have  processions  of  idols  earned  out  Nagiah  Bathadu  v.  keishxasami 
MtUhacharry(l),  Loke  Naih    Misra  v.  Daaarathi  Tewar%{2)  and    ^"^^^oae 
on  the  other  hand  Subbaraya  Gurukal  v.    CheUappa  MudaU(3)     Samaeam 
which  it  is  not  easy  to  distinguish.  chaeiab. 

The  right  of  a  worshipper  to  worship  at  a  given  temple  is  no 
doubt  recognizediby  our  Courts  as  a  Civil  right  and  the  Courts 
will  enforce  by  suit  a  right  of  worship  to  which  the  plaintiff 
proves  himself  entitled  ( Venkataclidlapathi  v.  8ubbarayadu{^)\^udL 
wlI]  also  protect  such  rjght  of  worship  as  by  restraining  persons 
of  inferior  cfaste  from  beiug  allowed  into  temples  reserved  for. 
worshippers  of  a  higher  caste  {Narayanoiami  Gyrukkal  v.  Irti- 
l(ippa{f)))^  or  by  preventing  the  object  of  worship  being  removed; 
so  as  to  frustrate  the  right  of  worshippers  {Dhurrnm  Singh 
Mohunt  V.  Kissen  8ingh(6))y  or  introduction  of  idols  or  other 
objects  which  interfere  with  the  form  of  worship  for  which  the 
temple  is  dedicated.  The  decisions  of  this  Court  in  Nagalingam 
Pillai  V.  Chinnummal{7)  reported  at  page  142  of  the  decitions ' 
of  the  Sadar  Adalat^  1858  {Sivastxnkara  Tambiran  v.  Sengalam 
GurukaU8))  and  Rama  Patter  v.  Ramasami  Sa3ingal{9)y  in  which 
the  introduction  of  new  idols  or  other  objects  was  restrained 
are  to  be  explained  in  my  opinion  on  this  last  ground  in  spite  of 
certain  observations  in  the  judgments  going  to  show  that  the 
removal  was  ordered  n^erely  because  they  were  newly  introduced 
and  not  in  accordance  with  mamul.  As  regards  other  innovations, 
whether  by  way  of  commission  or  omission,  if  they  are  sufficiently 
seri'  us,  they  may  of  course  give  rise  to  a  Civil  suit  for  the 
removal  of  trustees,  but  this,  in  my  opinion,  is  as  far  as  Civil 
Courts  should  go  {FazlKarim  v,  MaulaBakahilO)).  In  the  present 
case  the  Courts  have  directed  the  removal  from  a  Vaishnavite 
temple,  which  is  said  to  bea  Tengalai  temple  in  the  sense  th^t  it 
must  be  taken  to  be  dedicated  for  Vaishnavite  worship  mainly 
but  not  exclusively  by  the  Tengalai  sect,  of  a  copper  idol  of 
Vedanta  Desikar  the  patron  of  the  rival  sect  of  Vadagalais. 
The  idol  was  ordered  to  be  removed  on  the  ground  that  it  was  an 

(1)  11  M.L.J.,  215.  (2)  I.L.B.,  32  Calo.,  1072. 

(3)  I.L.R.,  4  Mad.,  315.  (4)  I.L.E.,  13  Mad,,  293. 

(6)  12  M.L.J.,  355.  («)  I.L.E.,  7  Calo,.  767. 

(7)  S.A.  No.  94  of  1858  (unreported). 

(8)  8.A.  No.  773  of  1887  (unreported). 

(9)  S.A.  Ko.  1811  of  1897  (nnrepoited). 
(10)  I.L.B.,  18  Gale,  448  at  p.  658. 
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icrxshnasami  unauthorized  innovation,  but  no  atten\pt  appears  to  have  been 
atyangar    jgj^adg  to  show  that  the  introduction  of  this  idol  would  interfere 

V. 

Samaram     with  the  worship  of  the  Tengalais  at  the  temple. 

cHARiAR.  As  observed  by  the  District  Judge,  before  whom  the  case  first 

oame  on  appeal,  the  temple  is  one  in  which  both  Yadagalais  and 

Tengalais  have  interest  and  worship,  a  stone  idol  and  shrine  of 

Yedanta  Desikar  have  existed  in  the  templ%  from  of  old,  and  the 

intioduction.of  a  metal  idol  is  not  shown  to  be  an  act  inconsistent 

with  the  principles,  rules,  or  usages  of  the  institution  or  such  as  to 

.  interfere  with  any  one's  Civil  rights.     I  am  therefore  of  opinion 

.  that  the  District  Judge  was  wrong  in  granting  an  injunction  in 

^regard  to  it. 

The  other  question  of  the  namams  is  not  altogether  free  from 
difficulty,  as  the  putting  on  or  taking  off  of  such  things  as 
namams  are  ordinarily  not  matters  of  Civil  nature,  but  in  this  case 
the  wholesale  substitution  of  Yadagalai  for  Tenglai  emblems  in  a 
Tengalai  temple  may,  in  my  opinion,  be  regarded  as  an  interfer- 
ence with  the  temple  structure  .and  the  interference  of  the  Civil 
Courts  may  be  justified  on  the  ground  that  the  temple  is  property 
and  that  the  Tengalais  for  whose  worship  it  is,  it  must  be  taken 
to  have  been  largely  but  not  exclusively,  dedicated,  have  a  right 
to  object  to  alterations  in  the  temple  structure  which  would  affect 
its  character  as  a  Tengalai  institution. 

For  these  reasons  I  concnir  in  the  result  arrived  at  by  my 
learned  brother. 
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Btfore  Sir  Jj^nold  White,  Chief  Justice  and  Mr,  Justice  Wallis. 

APPASAMI  AYYANGAR  (Countbr-petitionbe,  Second  ^^^^ 

Bbfbndakt  and  Jitdgmbnt-dbbtor),  Appellant,  Sepfcember 

27,28. 


BAMANATHAM  OHETTIAR  and  othebs  (Pbtitionbb,  Plaintiff, 
Dkorbb-holdbr  AND  His  Lboal  Hefresentatiybs),  Hespondentb.* 

FrindpoX  and  iurety — Liability  of  surety  —  Liable  for  full  amount 
decreed  in  the  absence  of  any  entity. 

Where  principal  and  saretj  are  jointly  sued  ani  a  decree  is  passed  against 
both  for  a  certain  amoont  and  against  the  principal  for  the  fall  amonnt,  includ- 
ing the  amount  jointly  decreed,  the  contract  of  suretyship  is  merged  in  the  decree 
and  the  surety,  when  the  whole  amount  has  not  been  reooTered  from  the  prin- 
oipal,  remains  liable  for  the  balance  to  the  extent  of  the  amount  decreed  against 
him  unless*  he  can  show  some  equity  in  his  favour  which  entitles  him  to  say  that 
be  is  not  liable  for  the  full  amount  decreed  against  him.  No  such  equity  arises, 
beoause  the  amount  recoverable  by  aUaohment  and  sale  from  the  principal  was 
reduced  by  rateable  distribution  among  other  creditors  of  the  principal  by  an 
order  under  section  205  of  the  Code  of  Givil  Prdcedure  ;,nor  cnn  the  sorety  claim* 
that  a  proportionate  share  of  the  amount  realised  from  the  principal  must  go  to 
reduce  his  own  liability. 

The  facts  necessarj  for  this  report  are  set  out  in  the  judgment. 

T.  Narasimha  Ayyangar  for  appellant. 

Jf!  Srmivaaa  Ayyangar  for  respondent. 

JuDGMWKT. — In  this  case  the  plairitiflF  sued  defendants  Nos.  1 
and  3  as  principal  debtors  and  defendant  No.  2  as  surety.  He 
obtained  a  decree  for  Rs.  3,000  in  round  figures  against  defend- 
ants Nos.  1,  2  and  3  and  a  decree  for  Rs.  5,000  in  round  figures 
(which  included  the  Es.  3,000)  against  defendants  Nos.  1  and  3. 

The  plaintiff  was  unable  to  recover  the  whole  amount  of  his 
judgment  debt  as  against  the  principal  debtors  (defendants  Nos.  1 
and  3)  out  of  decrees  obtained  by  them  against  third  parties  which 
the  plaintiff  had  attached,  by  reason  of  the  fact  that  there  were 
other  creditors  of  defendants  Nos.  1  and  3  and  an  order  for  ratea- 
ble distribution  had  been  made  under  section  295  of  the  Code 


*  Ciyil  Miscellaneous  Appeal  No.  54  of  1904  presented  against  the  rrder  of 
KJt.Py.  E.  Bamachandra  A3yar,  Subordinate  Jndge  of  Negapatam,  in  Bxecntion 
Petition  Kg.  120  of  1903  (Original  Suit  No.  44  of  189S). 
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APPA8AMI     of  Civil  Procedure.     In  the  rateable  distribution  the  plaintiff 
attangab    recovered  as  against  defendants  Nos.  1  and  8  jbl  proportionate 
Bamanatham  amount  of  his  judgment  debt  in  the  ratio  of  the  amount  of  that 
debt  to  the  total  indebtedness  of  defendants  Nos.  I  and  3  to  the 
oceditors  who  were  entitled  to  participate  in  the  rateable  distri- 
bution. 

We  are  of  opinion  that  the  plaintiff  is  entitled  to  recover  in 
execution  as  against  the  second  defendant  the  total  amount  of  the 
judgment  debt  of  that;  defendant  (assuming  of  course  that,  after 
allowing  for  the  amount  received  by  the  plaintiff  in  the  rateable 
distribution,  Rs.  3,000,  or  more,  remains  due  under  the  decrees), 
and  that  the  second  defendant  is  not  entitled  to  deduct' a  proper- 
tion  of  the  sums  recovered  by  way  of  rateable  distribution  from 
the  amount  which  is  due  from  him  under  the  decree  against 
him.  We  do  not  think  the  doctrine  of  Bankruptcy  law  upon  whieli 
the  decisions  in  Bar  dwell  v.  Lydall{l),  and  in  later  cases  (see,  for 
instance,  Wlis  v.  Emmanuel{2),  Ellis  v.  Wilmot{3),  In  re  8a8s{4)) 
were  based  is  applicable  to  the  facts  of  this  case*  In  the  presiant 
case  there  is  a  decree  against  the  second  defendant  for  Es.  3,000, 
and  his  rights  and  liabilities  under  his  contract  of  suretyship  are 
now  merged  in  the  decree  against  him.  He  is  liable  for  the 
amount  of  the  decree  against  him  unless  he  can  show  some  equity 
in  his  favour  which  entitles  him  to  say  that  he  is  not  liable  for  the 
amount.  We  do  not  think  he  has  shown  this.  If  the  plaintiff 
had  in  execution  obtained  the  full  amount  of  the  decrees  attached 
by  him,  and  the  amount  of  such  decrees  was  less  than  Rs.  2,000, 
the  second  defonHant  could  not  have  beeu  heard  to  say  that  he . 
was  entitled  to  anv  deduction  from  the  amount  due  by  him  under 
the  decree  against  him.  He  ought  not  to  be  in  a  better  position 
because,  by  reason  of  the  order  for  rateable  distribution,  the 
plaintiff  has  only  recovered  a  proportionate  amount  of  the  attache^ 
decrees. 

We  think  the  decision  of  the  lower  Court  was  right,  and  we 
dismiss  the  appeal  with  costs. 

(1)  7  Bing.,  489.  (2)  1  Ex.  D.,  167. 

(8)  L.E.,  10  Ex.,  10 .  (4)  (1896)^2  Q.B.,  12. 
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Before  Sir  Arnold  W/nte^  Chief  Juatice,  Mr.  Justice 
Benson  and  Mr.  Justice  Miller. 

LAESHMI  DOSS  (Rbspokdbnt  in  Obigikal  Sidb  Appeal  No.  11  1906. 

OP  1»05  ON  THB  FiLB  OP  TUB  HiGH  CoURT,  DbPBNDANT),         ?^^^ 

I,  Of  31« 

Appkllant,  

ROOP  LAUL  AKD  OTHBRS  (APPELLANTS    IN  ORIGINAL  SlDE  ApPBAL 

No.  11  OF  1905  ON  THB  File  of  tiib  High  Court,  Plaintiffs), 
Bbspokdbnts.* 

Fidueiary  relation— Parent  and  child,  transaction  between — Und%^e  injfuenee — 
Parent  and  even' strangers  elaiming  henedt  hound  to  show  that  the  child  was  a 
free  agent  and  had  independent  advice — Delay  and  acquiescence^  when  a  6ar  to 
equitable  relief— Limitation  Jet  XV  of  1877,  sch.  Il^art.  91 — Does  no*  apply  to 
defences. 

A  parent  stands  in  a  fidnoiary  relation  towards  his  child  ;  and  any  transaction 
between  them  by  which  any  benefit  is  proonred  by  the  parent  ta  himself  or  to  a 
third  party  at  the  expense  of  the  child  will  be  viewed  with  jealousy  by  Courts  of 
Efinity,  and  the  burden  will  lie  on  the  parent  or  third  party  claiming  the  benefit 
-  of  showing  that  the  child  in  entering  into  the  transaction*  had  the  independent 
advioe  of  persons  who  acted  in  his  interests,  that  he  thoroughly  understood  the 
nature  of  the  transaction,  luid  that  he  was  removed  from  all  undue  influence 
when  the  gitt  was  made. 

Buguenin  y.  Baeeley,  (14  Yes.,  299),  referred  to. 

AUcard  v.  Skinner,  (36  ChJ).,  115  at  pp.  181, 182),  referred  to. 

Delay  and  aoqniescence  will  not  bar  the  defendant's  right  to  eq&itable  relief 
unless  he  knew  that  he  had  the  right,  or  being  a  free  agent  at  the  time,  he 
deliberately  determined  tiot  to  inquire  what  his  rights  were  or  to  act  upon  them. 

Where  beyond  signing  the  deed  the  defendant  does  not  do  anything  to  show 
that  he  considered  the  deed  effectual  he  will  not  be  .bar  red  by  mere  lapse  of  time 
from  setting  up  the  invalidity  of  the  deed. 

Article  91  of  schedule  II  of  the  Limitation  Act  applies  only  to  suits  by 
plaintiffs  to  have  .instruments  avoided.  A  defendant  may,  by  way  of  equitable 
defence,  set  up  the  invalidity  of  a  deed,  aUhoagh  his  right  to  have  it  avoided  by 
a  suit  has  become  time-barred, 

Jugaldas  v.  AmhashankaTi  (I.L.B.,  12  Bom.,  501),  distinguished. 

Ranganath  Sakharam  v  Qovind  yarasinv,  (I.f.,R..  28  Bom.,  639),  referred  to 
and  followed. 


*  Appeal  No.  77  of  1905  under  Section  15  of  the  Letters  Patent,  presented 
against  the  judgment  of  Sir  S.  Subrahmania  Ayyar,  Officiating  Chief  Justice,  in 
Original  Suit  Appeal  No.  11  of  .1905,  presented  against  the  judgment  of  Mr, 
Justiee  Boddam  in  Civil  Suit  No.  166  of  1903. 
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Lakshhi     Thi  facts  necessary  for  this  report  are  set  out  in  the  judgment, 
t.  Mr.  E.  Norton  and  Mr.  A,  Read  for  appellant. 

Eoop  Laul.         j^   Narayana  Rau  and  0.  P.  Ramaswamy  Ayyar  for  respond- 
ents. 

Judgment. — This  suit  was  dismissed  by  Boddam^  J.  On 
appeal  Sir  Snbrahmania  Aiyar,  J.,  was  of  opinion  that  the  appeal 
shonld  be  allowed.  Sankaran  Nair,  J.,  was  of  opinion  that  it 
should  be  dismissed.  The  decision  of  the  senior  Judge  prevailed. 
The  defendant  now  appeals  under  the  Letters  Patent.  The 
plaintiffs  claim  payment  of  certain  annuities  which  they  allege  are 
due  to  them  imder  the  provisions  of  an  indenture  made  between 
one  Eswara  Doss  and  the  defendant,  on  January  28^  1887.  The 
claim  raises  the  question  of  the  validity  arid  effectiveness  of  the 
deed  of  1887. 

The  defendant  is  the  adopted  son  of  one  Eswara  Doss.  Eswara 
Doss  was  the  son  of  one  Teekamohand.  Plaintiffs  Nos.  1  to  4  are 
the  sons  of  one  Muni  Lall  who  was  the  illegitimate  son  -of  one 
Kundan  Lall  who  was  the  brother  of  Teekamchand.  Plaintiffs 
Nos.  5  and  6  are  the  widow  and  a  minor  daughter  of  a  deceased 
son  of  the  first  plaintiff.  The  family  is  undivided.  On  the  death 
of  Kundan  LaU  in- 1860,  Eswara  Doss  became  entitled  by  survivor- 
ship to  the  whole  of  the  family  property  which  was  of  considerable 
value.  In  1 873  he  adopted  the  defendant.  He  died  in  1900. 
At  the  date  of  his  death,  although  there  is  no  direct  evidence  on 
the  point,  it  would  seem  that  the  family  property  amounted  to 
several  lakhs  of  rupees. 

The  all  important  question  in  this  case  is  the  question  of 
alleged  undue  influence  in  connection  with  the  signing  of  the 
deed  of  1887  by  the  defendant.  This  question  divides  itself 
into  two  branches — first,  'was  the  deed  of  1 887  voidable  by  the 
defendant  on  the  ground  that  his  signature  thereto  was  secured 
by  the  undue  influence  of  his  adoptive  father  ?  Secondly,  if  it 
was,  is  the  defendant  entitled,  in  the  events  which  have  happened, 
to  set  this  up  as  a  defence  to  the  plaintiffs'  claim  in  the  present 
suitP 

The  defendant  was  adopted  when  quite  a  child  and  he  lived 
with  his  adoptive  father,  he  and  his  father  being  the  only  members 
of  the  undivided  family,  till  his  father  died  in  1900.  At  the  time 
of  the  execution  of  the  deed  the  defendant  had  recently  attained 
his  majority.    Eswara  Doss  appears  to  have  been  a  man  of 
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ooaimderable  strength  of  oharaoter  and  business  ability.  The  Lakbhmi 
recitals  in  the  deed  most  be  taken  to  be  true  at  any  rate  as  against  ^^^" 
hiin.  From  them  it  would  appear  that  he  considerably  increased  i^p  Ladl. 
the  family  fortune.  On  the  other  hand,  the  learned  Judge  who 
tried  the  suit,  and  who  heard  the  defendant  give  his  eyidence, 
describes  him  as  ''  far  from  bright  or  intelUgent."  It  would  seem 
from  the  evidence  that  the  defendant,  though  no  longer  a  boy,  was 
still  at  school  at  the  time  he  executed  the  deed.  This,  in  itself, 
woald  seem  to  show  that  be  was  below  the  average  in  intelli- 
gence. We  do  not  thiuk,  however,  that  much  stress  need  be  laid 
on  this  aspect  of  the  case,  since  there  can  be  no  question  that  the 
parties  stood  in  a  fiduciary  relation — that  of  father  and  son.  The 
-  defendant  stated  in  his  evidence  that  he  took  no  part  in  the  busi- 
ness, that  his  father  did  not  tell  him  about  the  properties,  and 
that  he  did  not  discuss  the  family  charities  with  him.  The  deed 
is  a  long  and  complicated  document,  and  some  of  its  provisions 
are  not  easy  to  construe. 

Our    learned    brothers  who  heard  ,  this  appeal  in  the  first 
instance  took  opposite  views  as  to  the  construction  of  certain  pro- 
^    visions  in  the  deed  which  were  referred  to,  in  the  course  of  the 
j   argument,  as  the  "  substitution  clause  "—  provisions  which  would 
t   seem  to  go  to  the  root  of  the  question  whether  the  instrument  is, 
or  is  not,  effective  as  a  trust  deed.     The  deed  was  prepared  by 
Messrs.  Branson  &  Branson  who  have  been  described  as  the 
family  solicitors.     We  think,  however,  there  can  be  little  doubt 
that  they  regarded  Eswara  Doss  as  their  client,  and  that  they  did 
not  conceive   they   were    under  any    obligation  to  protect  the 
interests  of  the  defendant      It  is  not  suggested  that  the  defendant 
had  any  independent  advice.     The  deed   was  witnessed  by  Mr, 
'     B.  Branson  and  Mr.    W.    Branson,  but  the  defendant  stated, 
positively;  in  the  witness  box,  that  these  gentlemen  were  not  present 
when  he  signed  it.     There  is  appended,  at  the  end  of  the  schedules, 
a  statement  that  the  deed   was  explained   to  the  defendant  by 
0.  Bajamannar    Naidu,  who  was    Messrs.    Bransons'  manager. 
The  defendant  stated  that  he  did  not  recollect  if  the  deed  was 
read  out  or  explained  to  him,  that  he  was  asked  to  sign  it,  and  he 
signed.     In  cross-examination  he  said  that  no  one  told  him  any- 
thing about  the  contents  and  that  the  whole  thing  took  about  five 
^  minutes.     The  deed   was  executed  on  the  very  day  on  which 
Eswara  Doss  and  the  defendant  started  on  a  journey  to  Benares. 
15  ♦ 
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Laksh^i     The  defendant  stated  that  he  was  packing  at  the  time  and  he  was 
^^         excited  about  it.     On  such  an  occasion  it  is  not  likely  he  would 
Roop  Laid,  resist  any  moral  pressure  his  father  might  bring  to  bear,  and  he 
would  naturally  be  in  a  frame  of  mind  which  would  make  him 
unwilling  to  refuse   to   join   in  what  Eswara  Doss  no  doubt 
regarded  as  an  act  of  piety.    Eswara  Doss  apparently  regarded 
the  visit  to  Benares  as  too  important  to  permit  of  a  short  delay 
for  the  purpose  of  registering  the  instrument.     Father  and  8on 
started  for  Benares  on  the  day  the  deed  was  executed,   and  a 
power  of  attorney  was  executed  to  Messrs.  Branson  &  Branson 
to  register  the  instrument.    The  deed  was  deposited  with  Messrs. 
Branson  &  Branson  and  remained  in  their  custody  till   Eswara 
Doss  died  in  1900.    Messrs.  B.  Branson  and  W.  Branson  and  the 
manager  are  dead,  and  no  evidence  is  available  to  contradict  the 
defendant  as  to  the  circumstances  in  which  the  deed  was  signed. 
Probably   the  deed  was   read,  over  to  the  defendant  and  it  is 
not  unlikely  that  some  explanation  of  its  terms  wa^  given   to 
him.    But,  in  other  respects,  we  see  no  reason  to  suppose  that  the. 
evidence  of  the  defendant  as  to  the  circumstances  "in   which  the 
deed  was  executed  is  not  substantially  true.     It  is  at  any  rate 
clear  from  the  terms  of  the  deed  itself  that  Eswara  Doss  regarded 
the  defendant   as  little  better  than  a  cipher  and  that  he  was 
prepared  to  treat  his  interest  in  the  family  property  as  an  undivided 
member  of  the  family  as  practically  non-existent.    These  ciroum- 
stances  go  a  long  way  to  show  that  the  defendant  in  signing  the 
deed  did  not  act  as  a  free  agent.    Indeed  Sir  Subrahmania  Ayy ar,  J., 
apparently  was  not  prepared  to  go  the  length  of  holding  that  he  did. 
The  learned  Judge  observes  :-t-**  Nevertheless  had  the  execution 
"of  the  instrument  by  the  defendant  involved  a  transfer  of  his 
"  property  to  any  appreciable  extent  for  the  benefit  of  Eswara  Doss    ^ 
**or  of  something  which  Eswara  Doss  wished  to  serve,  I  should 
"  view  the  transaction  with  that  jealousy  with  which  Courts  most     I 
"properly  regard  transactions  between  persons  standing  in  the 
"fiduciary  relation  of  parent  and  child  whereby  an  advantage  is     ! 
"secured  to  the  former  at  the  expense  of  the  latter,  and  hold,     ' 
"  in  accordance  with  the  principle  laid  down  over  and  over  again     | 
"in   the    decisions    to  which   the  Advocate-General   called   our     j 
"attention,  that  the  execution  of  the  instrument  took  place  under  -4 
*^  circumstances  which  threw  upon  the  parties  claiming  under  it^ 
"  the  otius  of  establishing  the  good  faith  of  the  transaction  beyond 
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**  the  shadow  of  a  doubt."     But  the  learned  Judge  was  of  opinion     Lakshmi 

that  the  instrument  must   be   held  good  since  it  brought  about        ^^®* 

no  transfer  of  the  defendant's  property,  and  Eswara  Doss  obtained  ^^®^  Laul. 

no  advantage  or  benefit  sueh  as  would  bring  the  case  within  the 

doctrine  of  equity.     This  opinion  of  the  learned  Judge  is  based 

largely  on  the  view  that  the  recitals  to  the  deed  are  true.     The 

recitals  set  out  the  setting  apart  of  a  sum  of  Rs.  2,000  for  certain 

charities  by  the  grandfather  of  Eswara  Doss,  an  increase  of  the 

charity  fund  to  Rs.  20,000  on  the  death  of  Eswara  Doss'  father, 

an  increase  to  about  a  lakh  of  rupees  when  Eswara  Doss'  uncle 

Kundan  Lull  died  in  1860,  and  an  increase  at  the  date  of  the  deed 

to  about  a  lakh  and  fifty  thousand  rupees.     There  is  practically  no 

extrinsic  evidence  as  to  the  truth  of  these  recitals,  and  with  all 

deference  to  our  learned  brother  we  do  not  think  that,  as  against 

the  defendant,  they  must  bo  taken  to  be  true.     Eswai*a  Doss  could 

not  be  heard  to  say  that  they  were  not  true,  but  the  question 

whether  the  defendant  is  in  the  same  position  depends  upon 

whether  he  is  bound  by  his  signature  to  the  deed,  which  is  the  very 

question  we  have  to  decide.     But  even  assuming  the  recitals  to  be 

true,  it  seems  to  us  that  Eswara  Doss  derived  substantial  benefits 

under  the  deed,  and  that  the  effect  of  the  deed  was  to  subject  the 

defendant  to  substantial  loss.     The  deed  declares  in  terms  that  the 

charities  are  private  charities.     The  trust,  if  any,  was  one  which 

could  at  any  time  have  been  put  an  end  to  by  the  members  of  the 

&imiiy  for  the  time  being.     The  deed  which  vests  the  properties 

in  Eswara  Doss  as  trustee  secies  to  him  the  sole  control  of  the 

charity  funds  during  his  life-time  and  the  sote  control  over  the 

annuities  for  which  the  deed  makcis  provision. 

Thjs  deed  gave  Eswara  Doss  the  right  of  nominating  his 
successor.  The  provision  in  the  deed  that,  faiUng  appointment  by 
Eswara  Doss  the  defendant  should  succeed  to  the  trusteeship 
was  entirely  illusory,  since  on  the  very  day  the  deed  was  executed 
Eswara  Doss  executed  a  will  appointing  the  Official  Trustee  to  be 
trustee  after  Eswara  Doss'  death. 

We  are  prepared  to  deal  with  the  case  on  the  assumption  that  a 
valid  trust  had  been  created  by  Eswara  Doss'  grandfather,  that  the 
trust  fund  grew  as  stated  in  the  recitals  and  that  Eswara  Doss  had 
all  the  rights  of  a  trustee  by  succession  as  the  eldest  male  heir  of  a 
deceased  trustee.  We  are  prepared  further  to  assume  that  the 
properties  mentioned  in   schedule  A,  including  the  tenth  item       t 
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Lamhmi  Rb.  1,50,000  cash  were  subject  to  truflte  which  had  been  created 
^v^  prio^^  ^  *li®  date  of  the  instrument.  Besides  the  Rs.  1,50,000 
Koop  Laul.  mentioned  as  item  10  in  schedule  A,  the  deed  provides  that  a 
further  sum  of  Es.  1,50,000  should  be  set  apart  from  "  the  settler's 
general  estate  '^  and  be  held  subject  to  the  trusts  created  by  the 
deed.  It  cannot  be  suggested  that  this  second  sum  of  Bs.  1,50,000 
had,  prior  to  the  date  of  the  instrument,  formed  part  of  any  family 
trust.  Nor,  apart  from  the  recitffl.  is  there  any  evidence  to  prove, 
or  reason  to  suppose,  that  this  sum  was  self-acquired  property  of 
Eswara  Doss  in  which  his  adopted  son,  (the  defendant)  had  not 
acquired  a  co-parcener^  interest  by  his  adoption.  In  our  view, 
the  defendant,  as  a  member  of  the  undivided  family,  was  interested 
jointly  with  his  father  in  this  sum  of  Bs.  1,50,000  which,  at  the 
date  of  the  instrument,  was  not  subject  to  any  trust  even  if  a  trust 
existed  in  connection  with  the  properties  mentioned  in  schedule  A. 
The  deed  purports  to  vest  this  sum  in  Eswara  Doss  as  trustee. 
In  the  deed,  Eswara  Doss  is  referred  to  throughout  as  the  settler. 
But  evan  if  he  could  be  properly  described  as  the  settler  with 
regard  to  the  properties  mentioned  in  schedule  A  it  is  quite  clear 
that  as  regards  this  Bs.  1,50,000  the  defendant  was  a  joint  settler' 
with  Eswara  Doss.  The  effect  of  the  deed  is  to  exting^sh  the 
defendant's  joint  interest  in  this  large  sum  and  to  vest  it  solely  in 
Eswara  Doss  as  trustee. 

It  seems  to  us  that  this  case  falls  within  the  second  group  of 
cases  referred  to  by  Lord  Liuidley  in  Allcard  v.  8kinner{\)j  to  whidi 
the  equitable  doctrine  of  undue  influence  applies.  *'  The  second 
group,"  says  LoriLindley,  *'  consists  of  cases  in  which  the  position 
**  of  the  donor  to  the  donee  has  been  such  that  it  has  been  the  duty 
**  of  the  donee  to  advise  the  donor,  or  even  to  manage  his  property 
**for  him.  In  such  cases  the  Court  throws  upon  the  donee  the 
"  burden  of  proving  that  he  has  not  abused  his  position,  and  of 
"proving  that  the  gift  made  to  him  has  not  been  brought  about 
''  by  any  undue  influence  on  his  part.  In  this  class  of  cases  it  has 
"  been  considered  necessary  to  show  that  the  donor  had  independent 
**  advice,  and  was  removed  from  the  influence  of  the  donee  "when 
"  the  gift  to  him  was  made.'' 

The  principle  in  cases  such  as  this  was  laid  down  by  Lord  Eldon 
in  Hiiguenin  v.  Ba8€ley{2),  and  was  adopted  by  Lord  Lindley  in 

(1)  86  Oh.D.,  145  at  pp.  181, 183.  (2)  14  Ves.,  299. 
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AJJeard  v.  Skinner{\).     "  Take  it,"  said  Lord  Eldon, "  that  she  (the      lakshmi 
"  plaintiff)  intended  to  give  it  to  him  (the  defendant) :  it  is  by  no        '^^** 
•"  means  out  of  the  reach  of  the  principle.     The  question  is,  not,  ^^^  La^i- 
"  whether  she  Inew  what  she  was  doing,  had  done,  or  proposed 
"  to  do,  but  how  the  intention  was  produced  :  whether  all  that  care 
*'and  providence  was  placed  round  her,  as  against  those  who 
**  advised  her,  which,  from  their  situation  and  relation  with  respect 
"  to  her,  they  were  bound  to  exert  on  her  behalf  "  (see  Allcard  v, 
8kmner{l)). 

We  are  of  opinion  that  the  deed  of  1887  was  voidable  by  the 
defendant. 

The  second  branch  of  the  question — Is  the  defendant  entitled 
to  set  up  the  plea  of  undue  influence  as  a  defence  to  the  present 
suit  P-r-presents  greater  difficulties. 

It  has  been  contended  on  behalf  of  the  plaintiff  that  there  have 
been  delay,  apquiescence  and  laches  on  the  part  of  the  defendant 
and  that,  by  reason  thereof,  he  can  no  longer  rely  upon  any 
equitable  rights  which  he  may  at  one  time  have  had.  Delay  and 
acquiescence  would  not  bar  the  defendant's  right  to  equitable  relief, 
unless  he  knew  that  he  had  the  right,  or  being  a  free  agent  at  the 
time^  deliberately  determined  not  to  inquire  what  his  rights  were 
or  to  act  upon  them.     ^ 

Now,  in  this  case,  the  evidence  shows  that  during  Eswara  Doss' 
life-time  nothing  occurred  to  bring  home  to  the  defendants  mind 
that  he  had  practically  surrendered  his  interest,  aa  an  imdivided 
member  of  the  family,  in  the  family  property.  In  fact  it  would 
seem  to  have  been  Eswara  Doss'  intention  that-the  defendant  should 
remain  in  the  dark  as  to  this.  No  doubt  the  deed  was  registered, 
but  the  execution  of  tho  deed  was  effected  with  as  little  publicity 
as  possible.  One  would  have  expected  the  defendant's  natural 
father,  who,  as  would  appear  from  the  deed  itself,  as  closely 
connected  with  Eswara  Doss  in  one  branch  of  his  business  (the 
Es.  1,60,000  employed  in  the  salt  trade)  would  have  been  an 
attesting  witness  to  the  deed.  No  doubt  the  natural  father  was  a 
beneficiary  to  a  small  extent  under  the  deed,  but  this  does  not 
appear  a  satisfactory  explanation  of  the  fact  that  he  was  not  asked 
to  be  an  attesting  witness.  The  deed  was  registered  under  a  special 
power  of  attorney  after  father  and  son  had  left  for  £enares.     The 


(1)  36  oh.  D.,  145  at  pp.  181,  1«2. 
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LAK8HMI     deed  was  deposited  with  Messrs.  Branson  &  Branson,  and  things 

Dobs  .      ^ent  on  precisely  as  they  had  done  prior  to  its  execution.     With 

Roop  Laul.  regard  to  this  part  of  the  case  th^  learned  Judge  who  tried  the  suit* 

sums  up   the   evidence  thus — "No  alteration  was  made  in  his 

'*way  of  dealing  with  his  properties  or  the  maintenance  of  the 

/*  plaintiffs  and  others.     No  j)roperty  was  in  fact  set  aside  for 

"  charity.     No  fresh  books  were  opened,    and  affairs  continued 

"  to  be  conducted  just  as  if  no  deed  had  ever  been  executed- up  to 

"the  time  of  his  -death.     He  paid. whom  he  liked  and  what  he 

**  liked.    He  sold  property  and  brought  property,  and  in  spite  of 

"  the  pi-ovision  in  the  deed  that  Byragis  and  Brahmins  should  be 

"  fed  for  two  days,  he  first  stopped  feeding  them  for  a  time  and  then 

**he  fed  them  for  one  day  only.^' 

After  Eswara  Doss'  death,  according  to  the  defen*dant's 
evidence,  the  defendant  made  payments  to  some  of  the  persons 
whom  his  father  had  paid  but  stopped  paying  soigo  and  paid 
others  whom  his  father  did  not  pay.     He  paid  as  ho  pleased. 

The  father  died  in  1900.  From  the  date  of  the' execution 
of  the  deed  till  the  death  of  Eswara  Doss  in  1900,  wo  think  the 
evidence  shows  that  the  plaintiff  continued  in  ignorance  as  to  the 
effect  of  the  deed  and  as  to  his  right  to  impeach  it.  In  the  year 
the  father  died,  a  suit  was  instituted  by  the  first  plaintiff  which 
raised  the  question  of  the  validity  of  the  deed  and  this  suit  was 
defended  by  the  defendant.  In  these  circumstances  we  are  of 
opinion  there*  has  been  no  delay  or  acquiescence  on  the  part  of 
the. defendant  which  disentitles  him  from  relying  on  the  defence 
set  up  in  this  suit.  It  would  no  doubt  have  been  open  to  the 
defendant,  as  soon  as  it  came  to  his  knowledge  that  the  first 
plaintiff  intended  to  assert  his  alleged  rights  under  the  deed,  to 
take  stops  to  have  the  deed  set  aside.  But  seeing  that  litigation, 
was  commenced  by  the  first  plaintiff  shortly  after  Eswara  Doss' 
death,  we  think  the  fact  that  the  defendant  did  not  himself 
institute  a  suit  to  have  the  deed  set  aside  does  not  amount  to 
delay  or  acquiescence  so  as  to  preclude  the  defendant  from  im- 
**  peaching  the  validity  of  the  deed  in  this  suit.  In  Wright  v. 
Fan(/^/>few*(l)  there  was  a  delay  of  ten  years.  The  suit  was 
dismissed.  With  regard  to  the  delay,  Turner,  L.J.,  said  *'  As  to 
''  the  time  which  has  elapsed,  if  the  case  had  rested  on  time  only 
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I        "  much  might  have  been  said  in  favour  of  the  plaintiff's  claim."      Lakbhmi 
I         In  dismissing  the  action  he  relied  on  the  way  in  which  the  donor  ^^* 

had  dealt  with  the  property  as  recognising  the  deed  as  .  effectual,  ^op  Laol. 
In  the  present  case  there  is  no  evidence  to  show  that,  beyond 
attaching  his  signature  to  the  instrument,  the  defendant  ever  did 
a  single  act  which  could  be  said  to  show  he  recognised  the  deed  as 
effectual.  In  the  case  ot  AUcardy,  SAmner(l)  the  plaintiff  was 
f  ally  cognisant  of  the  effect  of  the  transactions  to  which  she  had 
been  a  party.  More  than  six  years  elapsed  between  the  time  she 
left  the  sisterhood  and  the  bringing  of  her^  action.  But  even  in 
that  case,  the  Court  of  Appeal  were  not  prepared  to  hold  that  the 
delay  in  itself  was  a  bar  to  any  claim  for  relief.  Lord  Lindley 
said  (p.  186j  : — "  It  is  not,  however,  necessary  to  decide  whether 
"this  delay  alone  would  bo  a  sufficient  defence  to  the  action. 
*^  The  case  by  no  means  rests  on  mere  lapse  of  time.  T hfere  is 
*'  far  more  than  inactivity  and  delay  on  the  part  of  the  plaintiff. 
'•  There  is  conduct  amounting  to  confirmation  of  her  gift." 

Acquieacenoe  such  as  would  bar  a  claim  to  relief  which  would 
otherwise  be  good,  as  Lord  Lindley  pointed  out  elsewhere  in  his 
judgment,  is  a  question  of  fact.  The  conclusion  which  the  learned 
Judge  came  to  in  that  case  was  that  the  plaintiff  "  deliberately 
"  chose  not  to  attempt  to  avoid  her  gifts  but  to  acquiesce  in  them, 
"  or,  if  the  expression  be  preferred,  to  ratify  or  confirm  them." 
Lord  Bowen,  in  concurring  with  Lord  Lindley,  said  : — *^  In 
*'  my  view,  thiff  appeal  ought  to  be  dismissed,  and  dismissed  on  the 
"  ground  that  the  time  which  has  elapsed,  though  not  a  bar  in 
*'  itself,  though  not  accurately  to  be  described  as  mere  laches  which 
"  disentitles  the  plaintiff  to  relief,  is  nevertheless,  coupled  with  the 
'*  other  facts  of  the  case,  a  matter  from  which  but  one  reasonable 
"  inference  ought  to  be  drawn  by  men  of  the  world — ,  namely,  that 
"  the  lady  considered  her  position  at  the  time,  and  elected  and 
"  chose  not  to  disturb  the  gift  which  she  then  at  that  moment 
**  felt,  if  she  had  the  will,  she  had  the  power  to  disturb."  As  has 
been  pointed  out,  there  is  nothing  in  the  present  case  to  show 
election  or  ratification  on  the  part  of  the  defendant. 

We  of  course  do  not  overlook  the  fact  that  the  present  ease 
differs  from  all  the  authorities  in  which  the  question  has  been 
discussed,  in  that  the  case  of  undue  influence  is  raised  not  as  a 
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Lakshmi    ground  of  attack  but  as  a  weapon  of  defence.    It  may  be  that  in 

l>«88       ^y^ij  ^  Qi^g^  jjj^^  fi^^  ^{jj^j  ^jj^  relation  between  the  parties  wa« 

Eoop  Laul.  fiduciary  is  not  enough  in  itself  to  oast  upou  the  donee  the  onus 

of  showing  that  the  donor  was  duly  protected,  and  that  the  donor 

must  show  affirmatively  that  undue  influence  was  in  fact  brought 

to  bear  upon  him.     But  the  principle  is  the  same,  and,  in  our  view, 

*  if  the  onus  be  on  the  defendant  that  onus  has  been  discharged. 

It  makes  no  difference  in  the  present  case  that  the  claim  und^r 
the  deed  is  made  not  by  the  donee  but  by  a  third  party.  In 
Huguenin  y.  Baneley{\)  Lord  Eldon  said: — **  Whoever  receives 
''the  gift  must  take  it  tainted  and  infected  with  the  undue 
^'  influence  and  imposition  of  the  person  procuring  the  gift ;  his 
''  partitioning  and  cantoning  it  out  amongst  his  relations  and 
"  friends  will  not  purify  the  gift,  and  protect  it  against  the  equity 
"  of  the  person  imposed  upon.  Let  the  hand  receiving  it  be  ever 
^'so  chaste,  yet,  if  it  comes  through  a  polluted  channel,  the 
•*  obligation  of  restitution  will  follow  it."  Even  if  in  the  present 
case  the  plaintiffs  are  to  be  regarded  as  bona  fide  purchasers 
without  notioe  this  would  only  affect  the  question  of  the  onus  of 
proof  ^e&-Blackie  v.  Clark{2). 

As  regards  the  question  of  limitation,  even  assuming  that  the 
facts  entitling  the  defendant  to  have  the  deed  set  aside  became 
known  to  him  more  than  three  years  before  this  suit  ^as  brought 
against  him,  we  are  unable  to  agree  with  the  view  of  Sir 
Subrahmania  Ayyar,  J.,  that  article  91  of  the  second  schedule  to 
the  Limitation  Act  applies  in  this  case  and  that  the  defence  of 
the  defendant  is  time-barred.  We  do  not  think  it  follows  that 
because  a  party's  remedy  sis  plaintiff  to  have  an  instrument 
avoided  is  time-barred,  his  right  to  say,  by  way  of  equitable 
defence  if  sued,  that  the  instrument  ought  not  to  be  enforced,  is 
equally  time-barred.  Delay  is,  of  course,  an  equitable  reply  to 
the  equitable  defence,  but  we  do  not  think  it  can  amount  to  a 
statutory  bar.  No  doubt  Sir  Charles  Sargent  in  Jugaldas  v. 
Ambashankar{3)  held  that  the  defendant  in  that  case  was  debarred 
by  the  Limitation  Act  from  pleading  that  a  certain  purchase  was 
void,  but  the  question  for  determination  in  that  case  was  whether 
the  defendants  who  were  tenants  could  impeach  a  sale  by  their 
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own  landlords  which  the  landlords  bad  taken  no  steps  to  have     Lakshmi 
set  aside  within  the  period  of  limitation  allowed  by  law.  ^^^^ 

No  other  authority  was  cited  at  the  bar  to  show  that  the  Koop  Laul. 
general  rule  is  not  that  stated  by  Sir  bawrence  Jenkins  in  Banga- 
nath  Sakharam  v.  Govind  Nara8m(l), 

In  our  judgment  the  deed  of  1887  is  not  enforceable  as 
against  the  defendant  on  the  ground  that  his  consent  thereto  was 
secured  l)y  undue  influence.  This  being  our  view,  it  is  not 
necessary  to  discuss  the  other  questions  raised  in  the  case.  We 
think  the  appeal  must  be  allowed  and  the  plaintiff's  suit  dismissed.  * 
In  all  the  circumstances  we  think  the  proper  order  as  to  costs  is 
that  the  parties  should  pay  their  own  costs  throughout. 

Messrs.  Branson  8f  Branson,  attorneys,  for  appellant. 


APPELLATE  CRIMINAL. 

Before  Mr.  Justice  Benson  and  Mr,  Justice  Wallis. 

EMPEROR  1906. 

-,  September  8, 

^'  13,^. 

SAMUEL   AND   OTHERS.* 

Fenal  Codt  Act — XL  V  of  1860,  ».  342 — Ofieer  arrBaUng  and  co^/lning  JudgmenU 
debtor  in  house  of  judgmenUereditor  not  gwiUy  of  wrongful  confinement 
An  officer  arresting  a  jadgment- debtor,  nnder  a  warrant  which,  directs  him  to 
prodnoe  the  judgment-debtor  when  arrested  before  the  Court  with  all  convenient 
sp«ed,  is  not  gruiltj  of  wrongful  continement  if,  haying  effected  the  arrest  when 
the  Court  is  not  sitting,  he  confines  him  in  the  house  of  the  judgment-creditor. 
His  duty  is  to  produce  the  judgment-debtor  at  the  next  sitting  of  the  Court  and 
until  he  so  produces  him,  he  Is  responsible  for  his  safe  custody. 

Thb  facts  necessary  for  th^s  report  are  set  out  in  the  jadgment. 

The  Q-ovemment  Pleader  (Mr.  E.  B,  Powell)  for  appellant. 

P.  B.  Sundara  Ayyar  for  first  accused . 

The  Hon.  Mr.  P.  8,  Sivasvami  Ayyar  for  second  and  third 
accused. 

JuDGMEKT. — This  is  an  appeal  against  the  judgment  of  the 
Sub-Divisional  Magistrate  of  Melur  acquitting  the  accused   and 

{I)  I.L.B.,  28  Bom.,  639. 

*  CriminiJ  Appeal  Ko.  243  of  1906  presented  under  section  417  of  the  Code 
of  Criminal  Procedure  against  the  judgment  of  acquittal  passed  on  the  accused  in 
Appeals  Kos.  112  and  113  of'  1906  by  M.B.Ry.  V.  S.  Bambasira  Ayyar,  Sub- 
Diriaional  Magistrate  of  Melur  Division. 
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Emperor  revetBing  tho  judgment  of  the  Second-class  Magistrate  of  Madura 
Town  who  had  convicted  the  accused  under  section  342,  Indian 
Penal  Code,  of  wrongfully  confining  the  complainant,  a  judgment- 
debtor  arrested  in  execution,  in  the  decree-holder's  house.  The 
&*st  accused  is  an  Amin  of  the  District  Court  and  had  been 
entrusted  by  the  Nazir  according  to  the  usual  practice  with  the 
execution  of  the  warrant  for  the  complainant's  arrest.  The  second 
accused  is  the  decree-holder's  brother,  and  the  third  accused  is  the 
decree-holder's  son,  and  they  were  included  in  the  charge  as  having 
helped  the  first  accused  to  confine  the  complainant  in  the  decree- 
holder's  house.  Assuming  that  he  did,  what  we  have  to  consider 
is  whether  it  was  wrongful  within  the  meaning  of  section  342, 
Indian  Penal  Code.  The  main  question  is  was  it  authorised  by 
the  terms  of  the  warrant?  The  warrant  which  was  issued  on 
15th  April  1905  and  addressed  to  the  Nazir  directed  him  to  arrest 
the  complainant  and  to  bring  him  before  the  Court  with  all 
convenient  speed,  and  was  made  returnable  on  or  before  14th  June 
with  an  endorsement  showing  the  date  ol  execution  or  why  it  had 
not  been  executed.  It  appears  to  have  been  handed  to  the  first 
accused  on  the  date  of  issue,  and  pursuant  to  it  he  arrested  the 
complainant  on  Saturday  April  22nd  at  9  a.m.  This  was  during 
the  Easter  holidays  when  the  Court  was  not  sitting  and  the  first 
accused  is  found  to  have  taken  the  complainant  to  tne  decree- 
holder's  house  and  to  have  confined  him  there  until  7-30  on  the 
same  evening  when  he  was  taken  out,  and  again  from  10  p.m. 
the  same  night  until  6  p.m.  on  the  following  morning,  when  he 
was  again  taken  out.  This  time  he  was  not  taken  back,  but  was 
taken  before  the  Nazir  who  apparently  allowed  him  to  go  to  his. 
own  house  in  the  custody  of  two  peons  and  he  was  duly  produced 
before  the  Court  when  it  sat  again  on  Tuesday  April  25th.  In 
our  opinion  the  first  accused  cannot  be  said  to  have  been  guilty  of 
wrongful  confinement  in  confining  the  complainant  in  the  decree- 
holder's  house.  The  arrest  on  Saturday  the  22nd  was  admittedly 
lawful,  and  the  execution  of  the  warrant  could  only  be  completed 
by  bringing  the  complainant. before  the  Court  when  it  next  sat  on 
Tuesday  the  25th. 

We  are  imable  to  accept  the  contention  that  [the  direction  in 
the  warrant  to  bring  the  accused  before  the  Court  with  all 
convienient  speed  made  it  his  duty  to  take  the  complainant  to  the 
Coujrt  building,  or  to  the  Judge  of  the  Court  at  his  private  residence 
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or  wherever  he  might  happen  to  be,  or  to  take  him  before  the  empkeor 
Nazir.  We  think  that  under  the  warrant  the  legal  dutj  of  the 
first  accused  was  to  produce  the  complainant  at  the  next  sitting  of 
the  Court -and  that  in  the  meantime  he  was  responsible  for  his  safe 
custody,  and  liable,  among  other  things,  to  a  suit  by  the  decree- 
holder  if  he  allowed  the  complainant  to  escape.  Under  these 
oircumstances  he  was  necessarily  empowered  to  confine  thp 
complainant  in  the  interval,  and  the  law  does  not  prescribe  where 
he  should  be  confined  or  prohibit  confinement  in  the  decree- 
holder's  house.  In  many  oases  the  arresting  officer  is  content  to 
accompany  the  judgment-debtor  to  his  own  house  and  to  keep  him 
in  what  has  been  called  free  custody  but  he  is  under  no  obligation 
to  do  so. 

In  England  the  stiatute  law  imposes  certain  restrictions  upon 
the  SherifPs  officer  as  to  the  places  where  persons  under  arrest  may 
be  oonfined  (see  now  section  14  of  the  Sheriff's  Act,  1887),  but  there 
are  no  such  provisions  in  this  country.  If  the  arresting  officer 
exercises  his  powers  harshly  or  objectionably  he  can  be  dealt  with 
administratively,  or  the  law  can  be  altered,  but  in  the  present 
state  of  the  law  an  arresting  officer  who  confines  a  judgment-debtor 
in  the  decree-holder's  house  whilst  waiting  to  produce  him  before 
the  Court  is  not  guilty  of  wrongful  confinement.  It  has  been 
tu*gued  before  us  that  confinement  in  itself  lawful  may  be  attended 
with  such  oppression  as  to  render  it  wrongful  within  the  meaning 
of  section  342,  Indian  Penal  Code,  but  it  is  unnecessary  to  consider 
this  question  as  nothing  that  could  possibly  have  that  effect  is 
alleged  or  proved  here. 

The  appeal  is  dismissed. 
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APPELLATE  CRIMINAL. 

Before  Mr,  Justice  Benson  and  Mr.  Justice  WalU%. 

1906.  D0RA8AMI  NAIDU  aitd  othbes 

August  28. 
September  6.  v, 

EMPEROR* 

Criminal  Proe^we  Code— Act  V  of  1898,  s.  106  (3)— Order  for  security  cdnMt  he 
mads  by  Jjypellate  Court  when  original  eonviction  not  by  one  of  ihe  Qourte 
gpecified  in  the  section. 

Ar.  order  for  seonrity  cannot  be  made  under  seotion  106  (3)  of  the  Code  o£ 
Criminal  Procedure  by  a  Court  of  Appeal  or  Reyision  which  is  one  of  the  Courts 
specified  in  the  section,  when  confirming  the  original  conviction  of  a  Court  which 
is  not  one  of  those  specified  therein. 

Muthia  Chetty  y.  Emperor^  (I.L.E.,  29  Mad.,  190),  i-eferred  to  and  doubted. 

Thb  petitioners  were  convicted  by  the  Second-class  Magistrate  of 
Arantanpfi  of  oflfonces  under  sections  143,  147  and  823  of  the 
Indian  Penal  Code  and  sentenced  to  pay  a  fine  for  Es.  30  each. 
On  appeal,  the  Sub-Divisional  First-class  Magistrate  confirmed  the 
conviction  and  further  directed  the  petitioners  to  execute  bonds 
for  keeping  the  peace  under  section  106  (3)  of  the  Code  o^ 
Criminal  Procedure. 

The  petitioners  presented  this  petition  to  the  High  Court 
under  sections  435  and  439  of  the  Code  of  Criminal  Procedure. 

Mr.  r.  Richmond  for  petitioners. 

The  Acting  Public  Prosecutor  contra. 

Order. — In  this  case  certain  persons  were  convicted  of  offences 
punishable  under  sections  147  and  323  of  the  Indian  Penal 
Code  by  a  Second-class  Magistrate  and  were  sentenced  to  fine. 
On  appeal;  the  Sub-Divisional  Magistrate  dismissed  the  appeal  and 
directed  the  appellants  to  give  security  to  keep  the  peace  under 
section  106  (3)  of  the  Code  of  Criminal  Procedure. 


•  Criminal  Revision  Case  No.  218  of  1906,  presented  under  sections  485  and 
439  cf  the  Code  of  Ciiminal  Procedure,  vraying  the  High  Court  to  revise  the 
judgment  of  M.R.Ry.  T.  Seshiah,  First-class  Sub- Divisional  Ms^strate,  Pattuk- 
kottai  Division,  in  Criminal  Appeals  Nos.  16  to  30  of  1906,  preferred  against  the 
judgment  of  M.R.Ry.  M.  Agnisamy  PiUai,  Second-class  Magistrate  of  Arantangi, 
in  Calendar  Case  Wo.  383  of  1906. 
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* 

.  We  are  asked  to  rerise  this  order  on  the  ground^  inter  aUa^  Bosasami 
that  an  Appellate  Conrt  cannot  pass  an  order  under  section  '^^^^^ 
106  (3)  nivless  the  convicted  person  has  been  convicted  by  one  of  *  Emptoor. 
&e  Courts  speoifled  in  clause  (1)  of  the  section ;  that  is,  by  a  Court 
not  inferior  to  a  Magistrate  of  the  first  class,  and  that,  in  the 
preaent  case,  the  conviction  was  by  a  Second-class  Magistrate.  The 
contention  of  the  petitioner  is  opposed  to  the  decisions  of  a  single 
Judge  of  this  Court  in  Peria  Veera  Muppan  v.  Emperor^l)  and 
Muhamed  Abdul  Kadir  v.  Emperor{2,)y  but  it  is  in  accordance  with 
the  decisions  of  this  Court  in  the  case  of  Muthia  Chetty  v. 
An^e/'or(3)»  and  that  decision  was  followed  by  a  single  Judge  in 
Mgchtmufhu  Ch^unden  v.  Emperor{4),  and  by  a  Bench  of  two  Judges 
ttgJParamasiva  Pillai  v,  Emperor{b^,  The  question  is,  therefore, 
^HQLcluded  by  authority,  and  we  set  aside  so  much  of  the  First-class 
Ifftgistrate's  order  a^  directs  security  to  be  taken.  In  other 
ra^cts  there  are  no  grounds  for  revision. 

•^Although  we  are  not  prepared,  to  dissent  from  the  construction 
wliioh  has  been  placed  on  clause  (3)  of  the  section,  having  regard 
to  Hie  language  used,  jet  we  think  it  may  well  be  doubted  whether 
islature  intended  that  the  power  of  the  Appellate  (>ourt 
the  High  Court  when  exercising  its  powers  of  revision, 
be  confined  to  such  narrow  limits. 
fe  requirements  essential  to  justify  on  order  to  give  security 

the  peace  would,  in  reason,  seem  to  be — 
(a)  a  finding  by  a  Court  ;not  inferior  to  a  First-class  Magis- 
trate that  an  offence  of  the  bind  specified  in  the  section  has  been 
committed,  and 

(6)  a  finding  by  such  a  Court  that,  in  all  the  circumstances 
otHlie  case,  an  order  to  give  security  is  desirable. 
.'rH^he  former  of  these  essentials  is  satisfied  when  an  Appellate 
;  confirms  a  conviction  of  such  an  offence  by  a  Second  or 

f -class  Magistrate  just  as  much  as  when  the  conviction 
lates  with  it.  That  the  Legislature  does  not  always  deem 
3dings  by  a  Second  or  Third-class  Magistrate  an  insufficient 
for  an  order  to  give  security  to  keep  the  peace  is  clear  from 

(1)  Crl.  B.C.  No.  183  of  1903  (unreported). 

(2)  Crl.  E.C.  No.  328  of  1906  (anreported). 
y                                   (8)  LLJt.,  29  Mad.,  190. 

(4)  Crl.  E.G.  No.  66  of  1906  (unreported). 
(6)  I.L.R.,  30  Mad.,  48. 
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section  349  of  the  Code  of  Criminal  Prooednre  which  enables  a« 
Second  or  Tbird-olass  Magistrate  who  is  of  opinion  that  a  persoa 

•who  is  being  tried  before  him  is  guilty,  and  ought  to  be  booo^ 
over  under  section  106,  to  record  his  opinion  and  forward  thflf 
accused  with  his  proceedings    to  the  District  or    Sub-Divisionai 
Magistrate  to  whom  he  is  subordinate  and  empowers  the  latter  to 
pass  sentence  and  to  make  an  order  under  section  106. 

No  doubt  in  such  a  case  tho  actual  conviction  is  by  a  First-olaaB 
Magistrate,  but  as  the  conviction  may  proceed  solely  on  a  consi(^||^ 
ation  of  the  evidence  taken,  and  the  opinion  formed,  by  the  Seo^|4 
or  Third-class  Magistrate,  it  is  difficult  to  see  any  essenl|0l 
difference  between  such  a  case  and  one  in  which  the  First- 
Magistrate.,  as  a  Court  of  Appeal,  confirms  a  conviction  by  a  Seoj 
or  Third-class  Magistrate. 

It  is  apparently  in  regard  to  the  order  to  keep  the  peace 
the   Legislature   requires   the    safeguard  of  a   Superior   Coq 
discretion,  and  it  also  requires  as  a  basis  a  finding  by  a  Suj 
Court  that  the  accused  is,  in  fact,  guilty  of  one  of  the  8peo| 
offences.     But,  as  we  have  already  said,  there  is  this  basis  whe 
Appellate  Court  confirms  on  appeal,  a  conviction  by  a  Seoot 
Third-class  Magistrate  just  as  much  as  when  a  District 
Divisional  Magistrate  acts  under  section  349  on  evidence  : 
by  a  Second  or  Third-class  Magistrate.     Whether  the  view 
this  Court  has  taken  as  necessitated  by  the  language  of 
lOij  (3)  or  whether  the  view  we  have  suggested  as  the  pr&ple 
intention  of  the  Legislature,  more  correctly  represents  the 
intention  of  the  Legislature,  it  is  desirable  that  the  terms  olUj^e 

'section  should  be  made  explicit,  as  our  experience  shows  fk&t 
the  Appellate  Courts  very  generally  understand  the  section  MK^ 
way  which  this  Court  has  held  to  be  incompatible  with  the  iBpe 
construction  of  the  language  used. 
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^'  PebroMrj  IS. 

KRI8HNAM00BTHT  BAO  (Rbpebsbhtativb  of  BAMA  BAO)      ^^^^^' 

AND  0THXB8  (DbFBVPAVXS). 

[On  appeal  from  the  High  Court  of  Judicature 
at  Madras.] 

Proee$9uma — PubUo  ioorskip  of  idot^^Clahn  to  eweh^sive  right  to  have  proeBssUm  •» 
puhUe  streets — Dispute  between  rival  $ect$  of  Vaiahnava  Brahmine — Streets 
veeted  in  Local  Board  under  Madrae  Local  Boards  Act  (Madras  Act  V  o/i884)-^ 
Res  judicata — Oumership  of  land  in  village — Presumptive  dedication  to  idol 

The  plamtiflt,  members  of  the  oommnnitj  of  the  Yadagahu  teot  of  Vaithnaya 
^mhmins,  clamed  the  ezolonye  right  to  public  worship  of  their  idol  and 
processions  in  its  hononr  in  the  public  streets  of  the  village  where  they  resided, 
aad  to  prohibit  the  defendants,  members  of  the  Tengalai  sect  in  the  same  Tillage 
from  publiclj  worshipping  the  Tengalai  idol  or  carrying  it  in  processions  iu  the 
public  streets.  The  claim  was  based  on  the  groimds  (1)  that  the  Vadagalais 
were  the  original  owners  of  all  the  land  of  the  village  and  only  allowed  houses 
So  he  built  and  streets  for^ned  subject  to  the  reservation  that  no  worship  or 
.proo^ssion  of  a  Tengalai  idol  should  be  allowed  in  them,  thus  dedicating  them  to 
their  own  idol;  (2)  that,  in  the  alternative,  they  had  by  immemorial  usage  and 
oostom  the  right  to  prevent  such  worship  or  processions  in  the  streets  ;  and  (8) 
that  so  far  as  the  Tengalai  idol  was  concerned  the  rights  of  the  parties  were  res 
judicata  by  the  decision  in  a  former  soit : 

Held,  that  the  ownership  of  the  village  by  the  Vadngalais  was  not  proved,  nor 
any  dedication  of  the  streets* exclusively  to  their  idol ;  and  that  no  such  custom 
as  alleged  had  been  established ;  the  village  was  an  ordinary  ryotwari  village  ;  the 
streets  were  public  streets  now  vested,  under  the  Madras  Local  Boards  Act 
(Madras  Act  V  of  1884)  in  the  Local  Board.  All  members  of  the  public  had  an 
aqnal  right  in  them.  If  the  Vadagalais  had  any  objection  to  the  streets  being  so 
vested,  they  had  had  the  opportunity  when  the  Act  was  passed  of  raising  the 
objection  by  appeal  to  the  Govemor-Qeneral  in  accordance  with  the  provisions 
of  the  Act.    Kot  having  done  so  it  was  now  too  late  to  set  up  any  claim. 

Held  also,  that  the  former  suit  was  not  a  representative  suit  binding  property^ 
'  nor  a  suit  framed  for  the  purpose  of  binding  the  Tengalai  sect  for  all  time.    It 
WXM  a  suit  against  certain  persons  alleged  to  be  wrong  doers  in  their  individual 
oapacity :  the  decision  in  it  was  therefore  not  re$  judicata  in  the  present  suit. 

Appeal  from  a  jndgment  and  decree  (August  !<;l6t,  1902}  of  the 
High  Court  at  Madras  which  affirmed  a  judgment  and  decree 
(October  23rd,  1900)  of  the  District  Judge  of  South  Aroot. 

*  Present :  Lord  Macnaohten,  Sir  Andbkw  Scoblk,  and  Sir  Arthur  Wilson, 
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The  main  question  for  decision  on  this  appeal  was  as  to  tke 
right  asserted  bj  the  appellants  who  were  Yaishnaya  Brahmins 
of  the  Yadagalai  sect,  to  prevent  the  respondents,  also  Yaishnava 
Brahmins  but  of  a  different  sect  named  Tengalai,  residing  in  the 
same  village  from  using  certain  public  streets  for  the  worship  of 
the  Tengalai  saint  or  idol,,  and  for  processions  in  its  honour. 

The  facts  are  fully  given  in  the  report  of  the  case  before  the 
High  Court  (Davies  and  Benson,  JJ.)  Sadagopachariar  v.  Bama 
Rao{l), 

On  this  appeal  Cohen^  K,C.,  and  L,  DeOruythtTy  for  the 
appellants,  contended  that  they  had  established  a  right  in  law  to 
each  and  all  of  the  reliefs  sought  for  in  the  plidnt.  Their  first 
ground  of  suit  was  that  the  Vadagalais  were  the  original  owners 
of  all  the  land  of  tne  village  TiruvcDdipuram,  and  had  allowed 
houses  to  be  built  and  streets  m<ide  subject  to  the  reservation  that 
no  worship  or  procession  of  a  Tengalai  idol  should  be  allowed  in 
'them.  The  appellanta  claimed  an  exclusive  right  of  procession  in 
certain  streets,  a  circumscribed  area,  not  a  right  to  prevent  any  one 
else  from  exercising  public  worship  in  a  large  or  indefinite  area. 
A  special  dedication  of  the  streets  in  whicl^  the  right  was  claimed 
was  made  700  years  8go  (see  Sadagopachariy,  KriBhnamacharH^)). 
Under  the  circumstances  of  the  case^  it  was  submitted,  there  was 
a  presumption  that  the  appellants*  right  originated  in  a  grant  to 
them  of  what  they  now  sought  to  enforce  in  the  present  suit.  The 
right  had  a  legal  origin  and  the  presumption  was  that  the 
Vadagalais  were  the  original  owners  of  the  village,  or  if  not,  that 
the  owners  consented  to  the  dedication  to  their  idol  of  certain 
streets  for  its  processions,  and  allowed  others  to  use  the  streets 
subject  to  the  reservation  for  the  worship  of  any  other  idol  than 
that  of  the  Vadagalais.  The  right  had  been  upheld  on  several 
occasions  when  it  was  contested  by  the  Tengalais  in  1807,  1828 
and  1840. 

The  second  ground  w^s  that  even  if  the  original  ownership  of 
the  Vadagalais  could  ^ot  now  be  proved  they  had,  by  immemorial 
usage  and  custom,  acquired  the  right  to  prevent  processions  and 
worship  of  any  other  idol  than  their  own  in  the  streets  of  the 
village.  They  had  for  a  very  long  period  prevented  the  Tengalais 
from  worshipping  their  idol  and  having  processions  in  the  etredts 


(1)  I.L.B.,  26  Had.,  876, 


(2)  I.L3,.,  12  Mad.,  856. 
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lorer  whioh  they  claimed  to  exercise  the  right  now  in  dispute ;  and 
80  had  established  a  oostom  whioh  was  recognised  by  the  Sa^r 
Adalat  in  1840. 

The  third  ground  was  that  at  any  jrate  so  far  as  the  idol 
Manavala  Mahamuni  was  concerned  the  rights  of  the  Tengalaia 
to  carry  it  in  processions  was  limited  J)y  the  decree  of  the 
Sadr  Adalat  in  1840  in  the  suit  of  lS'48  which  was  rea  judicata  in 
this  suit. 

The  following  authorities  were  referred  to :  As  to  the  right  to 
maintain  such  a  suit — Anandrav  Bhikaji  Phadke  v:  Shounkar  Daji 
CJtaryaiX)^  Srikhanti  Narayauappa  y.  Indupuram  BamaHngnm{^)^ 
and  Oockburn  v.  Thomp8Jn{3).  As  to  the  possession  of  such 
exclusive  rights— /oAwso/i  v.  Bame8{i).  As  to  the  presumption  of 
a  legal  origin — Clippens  Oil  Company  v.  Edinburgh  and  District 
Water  Truatee8{b)  and  Phillips  v.  HaUiday{6).  As  to  the  reason- 
ablencBS  of  a  custom —  Tyson  v.  8mith{7).  As  to  the  former  decisions 
being  res  judicata — Kaveri  Ammall  v.  iSastri  Bamier^i)^  Jenkins  v, 
Boherisoni^)^  Commisuoners  of  Sewers  for  City  of  London  v. 
Gellatly{lQ)y  and  Parthasaradi  Ayyafigar  v.  Chinna  Krishna 
Ayyangar(ll),  Reference  was  made  to  the  Madras  Local  Boards' 
Act  ^Madras  Act  V  of  1884),  section  3,  clause  (ix),  as  to  the 
definition  of  "  street "  which  excluded  private  property,  and  it  was 
submitted  that  though  the  streets  were  vested  in  the  municipal 
authorities,  the  Acts  so  vesting  them  gave  the  municipality  no 
rights  in  the  mh-Boil-^Smdaram  Ayyar  v.  Municipal  Council  of 
Madura{l2)  and  Mayor,  8fc.,  of  Tunbridge  Wells  v.  Baird{lS) :  nor 
was  any  private  right  interfered  with  by  the  streets  having  so 
vested  ;   Nihal  Chand  v.  Azmat  Ali  Khan(li). 

BosSy  for  the  respondents,  contended  that  the  appellants  had  not 
made  out  any  right  to  succeed  in  their  suit.  Both  the  Courts 
below  had  concurred  in  finding  that  the  village  of  Tiruvendipuram 
never  at  any  time  belonged  exclusively  to  the  Vadagalais.  Nor 
had  they  established  any  such  custom  as  they  had  set  up  whioh 


(1)  I.LJt.,  7  Bom.,  323. 

(S)  (1809),  16  Vea.,  321. 

(5)  (1901),  A.U.,  64. 

(7)  (1838),  9  A.  &,  E.,  406. 

(9)  (1867),  1  H.L.  So.  Ap.,  117. 
(11)  I.L.B.,  5  Mad.,  304. 
(18)  (1896),  A.C  434. 


(2)  3  M.H.C.,  226  at  p.  229. 

(4)  (1873),  L.B.,  8  C.P.,  627. 

(6)  (1891),  A.C.,  228  at  p.  231. 

(8)  I.L.R.,  26  Mad.,  104. 
(10)  (1876),  L.B„  3  Oh.D.,  610. 
(12)  LL.B.,  26  Mad.,  685. 
(14)  I.L.B.,  7  A.U.,  362. 
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gave  them  the  right  to  preyent  the  respondents  from  using  the 
public  streets  for  processions  for  the  worship  of  their  own  idol. 
Such  a  custom,  even  if  proved,  would  be  an  unreasonable  one  and 
not  enforceable  at  law,  as  had  been  held  bj  both  the  lower  Courts. 
The  High  Court  said  they  had  "  not  been  referred  to  a  single 
reported  case  in  which  such  a  right  of  one  sect  to  interdict  a  rival 
sect  from  the  use  of  the  public  streets  has  been  recognized  bj  the 
superior  Courts  in  India/'  The  decrees  on  which  the  appellants 
relied  as  deciding  the  matters  in  issue  liad  been  rightly  held  by 
both  Courts  below  not  to  operate  as  res  judicata ;  the  parties  to 
them  did  not  represent  the  rival  sects ;  tbe  relief  asked  for  and 
given  was  difierent  from  that  now  sought ;  and  the  basis  on  which 
the  former  suits  were  brought  and  decided  was  not  the  same  as 
that  on  which  the  present  suit  was  broaght.  The  respondents, 
therefore,  it  was  submitted,  bad  the  right  to  use  the  streets  of  the 
village  in  a  lawful  nianner  without  being  restrained,  as  the 
appellants  soaght  to  restrain  them,  in  the  exercise  of  their  rightful 
privileges. 

DcOruyther  replied. 

1907,  March  2\8t. — The  judgment  of  their  Lordships  wus 
delivered  by 

Lord  MacN4GHT£n. — This  is  an  appeal  from  a  jadgment  and 
decree  of  the  High  Court  at  Madras  affirming  the  decision  of  the 
District  Judge  of  South  Arcot  which  dismissed  the  appellants'  suit 
with  costs. 

The  High  Court  refused  leave  to  appeal  on  the  ground  that 
the  matter  in  dispute  was  below  the  appealable  value.  Special 
leave,  however,  was  granted  on  the  representation  that  the  appeal 
raised  questions  of  law  of  general  importance  touching  the  rights 
of  religions  bodies  in  India  in  regard  to  public  processions,  and 
the  right  of  one  religious  body  to  prevent  a  rival  sect  and  an  alien 
deity  from  invading  precincts  apparently  public,  but  devoted  or 
appropriated  from  time  immemorial  to  the  observance  of  its  own 
peculiar  ritual  and  worship ;  and  at  tbe  same  time  involved  the 
consideration  of  the  eflfect  of  previous  decisions  on  similar  questions 
between  members  of  different  sects  of  one  and  the  same  comanunity. 

The  suit  was  the  outcome  of  a  long-standing  feud  between 
Vadagalais  and  Tengalais — two  sects  of  Vaishnava  Brahmins 
residing  in  the  village  of  Tiruveodipuram  in  the  district  of 
gouth  Arcot.     The  village  contains  an  ancient  Vaishnava  temple 
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dedicated  to  Deranayaka  Swami.  Annexed  to  it  is  the  shrine  of 
a  siiint  named  Yedanta  Desika,  who  is  held  in  great  veneration 
bj  the  Vadagalais.  The  Tengalais,  on  the  other  hand,  worship  a 
saint  said  to  belong  to  more  modern  times  and  called  Maoavala 
Mahamnni.  In  1807  a  nnmber  of  Tengalais  sued  a  number  of 
Yadagalais  for  damages  for  having  prevented  them  from  placing 
an  image  of  their  saint  in  the  temple.  The  suit  was  dismissed, 
and  the  idol  which  the  Tengalais  had  set  up  was  removed  by  order 
of  the  Court.  In  1828  the  Tengalais  set  up  an  image  of  their 
saint  in  a  private  house  and  began  to  hold  processions  through  the 
streets  in  its  honour.  Then  a  number  of  the  Vadagalais  brought 
a  suit  against  a  number  of  the  Tengalais  complaining  of  their 
having  publicly  worshipped  the  saint  and  carried  the  idol  in 
procession  through  the  streets.  The  Vadagalais  alleged  that  the 
streets  traversed  by  the  procession  were  attached  to  the  temple, 
and  that  the  worship  of  the  Tengalai  saint  was  contrary  to 
established  custom  and  usage.  Questions  were  then  addressed  to 
the  Hindu  Pundits.  In  accordance  with  their  opinion,  which 
seems  to  have  been  based  not  so  much  on  legal  grounds  as  on 
precepts  relating  to  ritual  and  ceremonial  observances  to  be  found 
in  ancient  treatises  on  such  subjects,  the  Court  ordered  that  the 
service  which  the  Tengalais  had  established  should  be  discontinued, 
and  awarded  damages  to  the  plaintiffs.  On  appeal  to  the  Court  of 
Sadr  Adalat  the  decree  was  varied  to  the  extent  of  permitting 
worship  of  the  Tengalai  idol  in  private  houses,  while  public 
processions  in  its  honour  were  prohibited  as  unauthorized  innova- 
tions. The  feud  continued.  There  was  further  litigation^  and 
there  were  divers  proceedings  before  the  Magistrate  with  varying 
success  until,  in  1886,  the  then  Magistrate  refused  to  prohibit  the 
public  worship  of  the  Tengalai  idol  and  referred  the  Vadagalais  to 
the  Civil  Court.  The  Vadagalais  then  moved  to  enforce  the  order 
of  the  Sadr  Adalat  by  arrest  and  imprisonment  of  certain 
persons  who  were  descendants  of  some  of  the  defendants  in  the  suit 
of  1828.  The  petition  was  dismissed,  and  at  last  the  Vadagalais 
brought  the  present  suit  asking  for  a  declaration  of  their  right  to 
prohibit  the  public  worship  of  the  Tengalai  idol  and  processions  in 
its  honour,  and  praying  for  an  injunction  accordingly.  They  based 
their  claim  to  relief  on  the  allegation  that  the  Vadagalais  were 
originally  the  owners  of  all  the  land  in  the  village,  and  only  allowed 
houses  to  be  built  and  streets  formed  subject  to  the  reservation  that 
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Sadagopa    no  worship  or  prooession  of  a  Tengalai  idol  shoald  be  permitted 

"^^     there.    They  contended  that,  even  if  strict  proof  of  that  allegation 

KiwHNA- ,  ^^j.^  wanting,  a  conditional  or  limited  dedication  of  the  streets 

Kao.       to  the  public  shoald  be  presumed,  and  that  at  any  rate  they  had 

acquired,  by  immemorial  usage  and  custom,  the  right  to  prevent 

the  worship  and  processions  of  any  alien  deity  in  their  streets. 

Lastly,  thej  submitted  that,  so  far  as  Manavala  Mahamuni  was 

concerned,  the  rights  of  the  parties  were  concluded  by  the  decision 

in  the  suit  of  1828,  and  that  the  matter  to  that  extent  was  re^ 

judicata. 

Both  Courts  have  decided  against  the  plaintiffs.  It  seems  to 
their  Lordships  that  the  decision  is  perfectly  right.  There  is  no 
trace  of  any  evidence  tending  to  show  that  the  site  of  the  villa^ 
was  at  any  time  the  private  property  of  the  Vadagalais.  The 
village  is  an  ordinary  ryotwari  village.  The  streets  are  public 
streets  now  vested  under  the  Madras  Acxi  No.  Y  of  1884  in  the 
Local  Board.  All  members  of  the  public  have  equal  rights  in 
them.  If  the  Yadagalais  had  any  valid  objection  to  the  streets  of 
the  village  being  vested  in  the  Local  Board,  they  had  the  opportu* 
nity  of  raising  the  objection  by  appeal  to  the  Govemor-G-eneral  in 
accordance  with  the  provisions  of  the  Act.  Even  if  they  had  had 
any  such  rights  as  they  claim  in  the  present  suit  at  the  time  when 
the  Act  of  1834  came  into  force  in  the  village  of  Tiruvendipuram, 
it  would  be  much  too  late  for  them  to  set  up  such  a  daim  now. 

The  plea  of  re%  judicata  is  equally  untenable.  The  suit  of 
1828  was  not  a  representative  suit  binding  property,  or  .even 
designed  or  framed  for  the  purpose  of  binding  for  all  time  the 
Tengalai  community,  if  there  is  any  body  that  can  be  so  described, 
and  if  such  a  suit  were  competent.  It  was  a  suit  against  certain 
persons  alleged  to  be  wrong-doers  in  their  individual  capacity. 

The  result  is  that  the  suit  completely  fails,  and  their  Lordships 
may  observe  that  it  does  not  seem  to  involve  such  far-reaching 
issues  as  were  put  forward  in  the  petition  asking  for  special  leave 
to  appeal. 

Their  Lordships  will  therefore  humbly  advise  His  Majesty  that 
the  appeal  should  be  dismissed.  The  appellants  will  pay  the  costs 
of  the  appeal. 

Appeal  dismissed^ 

Solicitors  for  the  appellants  :  Lawford,  Waterhouee  ^  Lawfard^ 

Solicitor  for  the  respondents  :  Douglae  Gra/nt. 
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APPELLAT>E  CIVIL. 

Before  Sir  Arnold  White^  Chief  JiMtioej  and  Mr.  Justice 
Subrahmania  Ayyar. 

APPAOOOTY  MUDALI  and  others  (Plainthts),  Appbllants,  1906. 

Norember?. 

MTJTHTJ  KUMABAPPA  MUBALI  and  another  (Defendants),   

Bbspondbnts.* 

Frobate — B^teeuior  aeeording  to  the  tenor — Probate  to  eaeaUor  according  to  the  tenor 
grcmted  only  where  discharge  of  eueh  dwUes  as  execuiore  have  to  perform  are 
included. 

Where  property  is  left  by  a  will  to  traetees,  they  will  not  be  entitled  to  pro* 
bate  as  executors  aocording  to  the  tenor,  nnlest  it  appears  from  the  will  that 
tliey  have  to  discharge  such  dniies  as  executors  have  to  perform. 

This  oase  is  reported  solely  on  the  question  of  gpranting  probate 
to  executors  aooordiiig  to  the  tenor* 

This  was  an  application  for  probate  of  the  last  will  and 
testament  of  the  deceased  Muruga  Paradesi  by  plaintiffs  as 
executors  by  implication. 

The  defendants  entered  a  caveat  and  the  application  for 
probate  was  dismissed  by  Boddam,  J. 

Plaintifb  appealed. 

The  Hon.  Mr.  P.  8.  Sivasawmi  Ayyar  for  V.  Krishnaawami 
Ayyar  and  8.  Srinivasa  Ayyar  for  appellants. 

P.  B.  8tmdara  Ayyar  and  K,  8.  Ramaaswmi  Sastri  for 
respondents. 

Judgment, — As  regards  the  question  whether  probate  of  the 
will  should  be  granted  to  the  petitioners  as  executors  according  to 
the  tenor^  we  are  of  opinion  that  they  are  not  entitled  to  be  treated 
as  executors  in  that  sense.  The  definition  of  an  executor  in  the 
Probate  and  Administration  Act,  on  which  Mr.  Sivaswami  Ayyar 
laid  stress  merely  follows  the  language  used  by  Blaokstone,  and 
cannot  be  held  to  warrant  an  interpretation  different  from  that 
adopted  by  a  long  course  of  authorities  in  England  and  followed 
here  in  the  decisions  to  which  our  attention  was  drawn  on  behalf  of 
the  caveators  by  Mr.  Simdara  Ayyar. 

*  Oriirinal  Side  Appeal  No.  10  of  1906,  presented  against  judgment  of 
Mr.  Justioe  Boddam,  dated  the  ]6th  December  1905f  in  the  ordinary  original 
rfyil  jurifldiotionof  the  High  Court  in  T.O.S.  No.  1  of  1906. 
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Appacoott  No  doubt,  the  mere  ciroamstanoe  that  the  property  is  left  by 
^^^"  the  will  to  trustees  without  words  referring  to  them  as  executors 
McTHu  would  not  prevent  those  persons  bein^  granted  probate  as  execu- 
if  uDALi.  tors  according  to  the  tenor,  if,  among  the  duties  to  be  discharged 
by  them  under  the  ydll,  there  are  ineluded  such  duties  as  executors 
have  to  perform.  But  that  should  appear  from  the  will.  In  re 
HamiUon{l)  strongly  relied  on  by  Mr.  Sivaswami  Ayyar  is  itself 
a  decision  supporting  this  view.  No  doubt  there,  though  the 
trustees  were  not  expressly  appointed  a&  executors,  they  were  held 
to  be  executors  according  to  the  tenor.  But  Warren,  J.,  in  so 
holding,  relied  upon  the  words  in  the  will  ^'  First,  to  manage  the 
"  same  as  they  may  think  best  for  those  interested,"  and  went  on 
to  observe  :  "  To  manage  the  property  they  must  realize  it,  and 
*'  that  involves  the  payment  and  collection  of  debts  before  the 
^^  surplus  can  be  ascertained^  and  disposed  of  as  directed  by  the 
*'  will.  For  that  purpose  the  legatees  must  have  the  rights  and 
"  duties  of  executors.'*  We  may  also  refer  to  In  the  goods  of 
Pun€harcl{2)  and  In  the  goods  of  LowTy{Z).  Turning  now  to 
the  provisions  of  the  will  here,  they  seem  to  be  strictly  oonfined 
to  the  petitioners  as  well  as  Gbanammal  acting,  respectively,  as 
trustees  of  the  two  sets  of  properties.  The  language  gives  them 
no  power  whatsoever  to  do  any  of  the  duties  necessarily  apper- 
taining to  the  office  of  executor.  They  cannot,  therefore,  be 
treated  as  executors  accoifding  to  the  tenor. 

We   accordingly  dismiss  the  appeal  without  costs  on    the 
ground  that  the  petitioners  are  not  entitled  to  probate. 

(1)  17  L.B.  It.,  p.  277.  (2)  ^872)  L.B.,  2  P.  A  D.,  869. 

(«)  L.B.,  8  P.  A  D.,  167. 
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APPELLATE  CIVIL. 

BeformULr,  Justice  Subrahmania  Ayyar  and  Mr.  Justice  MiUer. 

PULABAIYAGAEI  MUNISAMY  OHETTY  and  otubrs                1906. 
(Claimant  and  His  Legal  Repkesentativbs),                      Stptember 
Appellants,  

V. 

THP]  RAJAH  OF  KARVETNAGAR  (OouNrBii-PETiiiosER), 
Rbspondbnt.* 

Mmdras  Regulation  V  of  1804  (09  mmendid  by  Act  IF  of  1899),  9.  dS—BuUa  7,  9  0/ 
rulet  firamed  under  s.  |35 — Procedure  when  Govenvment  reecinda  notification 
after  reference  to  Civil  Court 

Whero  the  Collector,  to  whom  a  decree  has  been  transferred  for  exeoation  by 
-  yirtne  of  a  Kotification  by  Goyemment  under  section  36  of  the  Amended  Bega- 
Ifttion  y  of  1804)  makes  a  reference  to  the  Civil  Court  under  Bale  7  of  the  rules 
framed  under  the  section  and  the  Civil  Court  passes  a  decision  in  such  reference 
and  pending  an  appeal  to  the  High  Court  against  such  decision,  the  Govemment 
resoinds  the  notification : 

Held,  that  the  proper  course  to  be  adopted  by  the  High  Court  was  to  set  aside 
the  decision  of  the  lower  Court,  without  prejudice  to  the  parties  raising  the 
qneetion  involved  in  the  reference  in  execution  proceedings  in  the  Civil  Courts. 

Plaintipf,  claimant,  obtained  a  decree  in  Original  Suit  No.  22  of 
1893  which  was  a  snit  on  a  mortgage  bond.  In  execution  of  the 
decree  the  mortgaged  property  was  sold  but  was  insufHcient  to 
satisfy  the  whole  amount  of  the  decree.  The  plaintiff  then  asked  • 
for  the  attachment  of  other  property  of  the  defendant  and  obtained 
an  order.  FlaintifE  again  applied  for  the  attachment  of  other 
properties  and  property  was  attached.  At  this  stage  the  decree 
was  transferred  for  execution  to  the  Decree  Collector  who  dismissed 
the  claim  on  the  ground  that  it  was  barred. 

A  reference  was  made  to  the  District  Court  under  Rule  7  of 
rules  made  imder  section  35  of  Regulation  Y  of  1804  and  the 
District  Court  passed  a  decision  against  which  an  appeal  was 
preferred  to  the  High  Court. 

Further  facts  appear  in  the  judgment. 

P.  jB,  Sundara  Ayyar  for  second  and  third  appellants. 
F.  Krishnastcami  Ayyar  for  respondent. 


*  Appeal  No.  150  of  1903,  presented  against  the  order  of  Manavedan  Bajah, 
£tq.,  District  Judge  of  North  Arcot,  inBeferred  Case  Ko.  4  of  1902. 
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JuDOMBNT. — Since  the  Distriot  Judge's  decision  the  Gbvem- 
ment  has  by  its  notification  rescinded  its  order  providing  for  the 
transfer  of  execution  of  decrees  to  the  Collector. 

The  effect  of  this  is  to  put  an  end  to  all  further  execution  by 
the  Collector,  by  virtue  of  the  transfer  under  the  order. 

The  reference  to  the  Distriot  Judge  in  cases  of  dispute  is 
iatended  to  enable  the  Collector  to  prepare  a  register  of  persons 
entitled  to  execution  and  of  the  sums  payable  to  them.  The  rules 
provide  that  the  decision  of  the  Court  shall  be  communicated  to 
the  Collector  in  order  that  entries  may  be  made  in  his  register  in 
accordance  with  such  decision.  There  is  nothing  in  the  rules  to 
show  what  is  the  effect  of  the  register  so  prepared,  once  the 
Collector's  proceedings  in  execution. are  put  an  end  to  by  the 
rescission  of  the  order  of  G-ovemment.  Any  decision  that  we  may- 
pass  could  not  be  communicated  to  the  Collector  who  by  the 
rescission  ia  functus  officio. 

As  suggested  by  Mr.  Krishnaswami  Ayyar,  had  the  rescission 
taken  place  while  the  matter  was  pending  before  the  Distriot 
Judge  the  proper  order  for  him  to  have  made  would  have  been  to 
decline  to  give  any  decision,  leaving  the  dispute  to  be  settled  by 
the  appropriate  process.  This  Court,  dealing  with  the  matter  in 
appeal,  should,  it  seems  to  us,  adopt  the  same  course. 

As,  however,  the  order  of  the  District  Judge  imless  set  aside 
operates  under  the  rules  as  a  decree,  we  set  it  aside  without 
prejudice  to  the  parties  raising,  in  execution  of  the  decree  in  the 
Civil  Courts,  the  question  whether  the  decree  can  or  cannot  be 
executed  against  property  other  than  the  mortgaged  property. 

We  make  no  order  as  to  costs. 


•      'f 
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APPELLATE  CIVIL. 

Sefore  Mr.  Justice  Subrahmania  Ayyar  and  Mr,  Justice  Benson. 

PXJTTANNA  alias  KESHAVA  BHATTA  (Plaintipf),  Appillant,        isoe. 

NoYember28< 

RAMAEEISHNA  SASTRI  'ato  others  (Defbndants), 

BlSPONDHNTS.* 

Specific  Relief  Act  I  of  1877,  «.  42 — Preawnyptive  reversioner,  eniiUed  after  widov^e 
death^may  eue  to  eet  Mtda  will  of  last  male  holder. 

The  light  of  the  presnmptire  reversioiier  to  sue  for  a  declaratory  decree 
undw  section  42  of  the  Specific  Belief  Act  is  nofc  restricted  to  the  class  of  trans- 
aotions  referred  to  in  Illustrations  (e)  and  (/)  to  that  section,  i.e.,  to  transac* 
tions  bj  the  widow  herself. 

Where  on  the  death  of  the  last  male  owner,  leaving  a  widow,  the  properties 
belonging  to  him,  are  claimed  by  deyisees  under  a  will  alleged  to  have  been  left  by 
him,  the  nearest  reversioner  in  existence  is  entitled  to  sue  for  a  declaration  that 
the  alleged  win  was  invalid  and  did  not  bind  his  reversionary  interest. 

A,  died  issneless^  leaving  behind  him  his  widow  the  fourth 
defendant.  By  his  last  will  and  testament  he  bequeathed  his 
properties  to  defendants  Nos.  1  and  2.  The  plaintiff,  as  the 
presumptive  reversioner,  sued  for  a  declaration  that  the  will  of  J.  was 
invalid  having  been  obtained  by  fraud  and  undue  influence  and 
that  he,  equally  with  the  third  defendant,  was  entitled  to  succeed 
to  the  properties  on  the  death  of  the  fourth  defendant.  The  fifth 
issue  was  as  to  whether  the  suit  for  a  declaration  was  sustainable.  * 

That  portion  of  the  judgment  dealing  with  this  issue  was  as 
follows : — 

*'  The  present  suit  is  by  a  reversioner,  the  plaintiff,  for  a 
declaration  that  the  will  said  to  have  been  obtained  by  defendants 
Nos.  1  and  2  from  one  Anantha  Bhatta  in  their  favour  is 
null  and  void  and  that  the  plaintiff  equally  with  the  third  defend- 
ant is  entitled  to  succeed  to  the  plaint  property  belonging  to 
Anantha  Bhatta  after  the  death  of  fourth  defendant,  the  widow  of 
the  said  Anantha  Bhatta.  The  plaint  does  not  so  much  as  allege 
any  complicity  or  collusion  of  the  fourth  defendant  in  getting  up 
the  will  impeached,  nor  is  it  in  any  way  made  out  that  the  fourth 

*  Appeal  Ko.  88  of  1904,  presented  against  the  decree  of  M.B.By.  S.  Baghu- 
Hathaiya,  Sobordinate  Jndge  of  Bonth  Ganara,  dated  28rd  February  1904,  in 
Original  Snit  Ko.  118  of  1903. 
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defendant  has  precluded  herself  by  her  own  aot  or  conduct  from 
impeaching  the  will.  So  far  from  acquiescing  in  the  will  fourtli 
defendant  appears  to  have  impeached  it  when  maintenance  was  sent 
to  her,  arf  under  the  will,  by  a  money  order  on  12th  August  last, 
and  accepted  what  was  sent  only  as  a  portion  of  the  income  of 
her  husband's  property  (vide  1  and  the  evidence  of  the  second 
defendant).  So  the  suit  is  virtually  for  a  declaration  that  the 
plaintiff  is  entitled  to  succeed  to  the  estate  of  the  deceased 
Anantha  Bhatta  on  the  death  of  the  fourth  defendant.  But  it  is 
clear  law  that  during  the  lifetime  of  the  fourth  defendant,  the 
heiress,  no  one  can  bring  such  a  suit,  because,  as  his  title  mast 
depend  upon  the  state  of  things  at  her  death  a  suit  before  that 
time  would  be  an  unnecessary  and  useless  litigation  of  a  question 
which  may  never  arise  or  may  only  arise  in  a  different  form.  (  Vicle 
Mayne's  '  Hindu  Law  and  Usage, '  4th  edition,  paragraph  60 1 .) 
I  hold  that  the  present  suit  for  declaration  is  unsustainable.'' 

The  Subordinate  Judge  dismissed  the  suit. 

'J 'ho  plaintiff  appealed. 

O.  V.  Anantakrishna  Ayyar  and  B.  Sitarama  Rau  for  appellant 

K-  8.  Ramastvami  Sastri  for  K^  P.  Madhava  Bau  for  first  and 
second  respondents. 

JiDGMENT. — We  are  uaablo  to  agree  with  Subordinate  Judge 
that  the  plaintiff's  suit  is  unsustainable.  In  the  absence  of  any' 
valid  will  by  the  late  Anantha  Bhatta,  the  plaintiff  would  be 
entitled,  as  reversioner,  to  succeed  to  his  estate  on  the  death  of  his 
widow  (the  fourth  defendant).  But  the  defendants  Nos.  1  and  2 
have  put  forward  a  will  alleged  to  have  been  made  by  Anantha 
Bhatta  under  which  they  are  entitled  to  the  property.  The  plaintiff 
alleges  that  this  will  was  made  under  undue  influence  and  coercion, 
and  is  therefore  invalid  as  against  his  reversionary  interest,  and 
he  sues  for  a  declaration  to  this  effect.  The  Subordinate  Judge 
has  dismissed  the  suit  on  the  ground  that  in  the  absence  of  a 
will  the  widow  would  take  the  estate  for  her  life  and  that  as  she 
may  survive  longer  than  the  plaintiff  the  suit  is  premature  and 
involves  litigation  which  may  eventually  prove  to  have  been 
Tumecessary. 

He  has,  however,  overlooked  the  provisions  of  section  42  of 
the  Specific  Belief  Act  under  which  the  plaintiff  as  the  presump- 
tive reversioner  is  entitled  to  maintain  a  declaratory  suit  in 
circumstances  such  as  the  present. 


Digitized  byLjOOQlC 


TDL.  XXX.] 


MADBAS  SEBIES. 


197 


The  argoment  of  the  vakil  for  the  respondent  that  the  enact- 
ing portion  of  that  section  shonld  be  confined  to  the  case  of 
tmnaaetions  by  a  widow  as  in  Illustrations  (e)  and  (/)  to  the 
aeotdon,  is,  on  the  face  of  it,  untenable  ;  nor  can  it  bo  held  that 
the  plaintiff  was  bound  to  show  collusion,  acquiescence  or  laches  on 
the  part  of  the  fourth  defendant  before  he  is  allowed  to  institute 
the  suit.  The  well-known  decision  of  the  Privy  Council  in  Bant 
Anand  Kkmicar  v.  The  Court  of  Ward8{l)  has  no  application  to 
the  present  case,  which  is  a  suit  by  the  presumptive  reversiouer. 

We  therefore  set  aside  the  decree  and  remand  the  suit  to  the 
ZKfliriot  Judge  for  disposal  according  to  law. 

Costs  will  abide  and  follow  the  result. 
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APPELLATE  CIVIL. 


Befofe  Sir  Arnold  Whiie^  Chief  Justicey  and  Mr,  Justice 
Suhrahmania  Ayyar, 


DITBQOZC  BOW  and  another  (Dbfbndants  Nos.  1  amfi  2), 
Appellants, 


1906. 

April  27. 

Ootober  16. 


9. 


FAEEER  SAHIB  and  others  (Plaintiff  and  Defendants 
Nos.  3  TO  6),  Eespondbnts.* 

M^ihammcuian  Law—De  facto  guardiam.,  power  of,  over  minor*^  property— Transfer 
of  Property  Act,  IV  of  1882,  «.  51 — Equitable  principle  embodied  in  s,  51  riot 
opposed  to  liuhammadan  Law, 

Under  Muhammadan  Law,  a  tale  by  the  mother,  as  de  facto  guardian  of  her 
minor  son,  of  the  property  of  §noh  minor  is  not  binding  on  him. 

The  mle  of  equity  embodied  in  section  51  of  the  Transfer  of  Property  Act 
is  mot  opposed  to  any  principle  of  Muhammadan  Law  and  section  2  does  not 
preclude  its  application  in  oa^es  decided  under  the  Muhammadan  Law. 

What  constitutes  good  faith  within  the  meaning  of  section  51  is  a  question  of 
fact  and  a  person  may  act  in  good  faith,  thouj^h  he  acts  under  a  mistake  of  law. 

The  plaintiff,  a  Miihmamadan,  sued  to  recover  from  defendants 
Nos.  1  and  2,  a  house  sold  by  his  mother  and  de  facto  guardian, 


(1)  I.L.B.,  6  Calc,  764. 

•  Second  Appeal  N^o.  1087  of  1903,  presented  against  the  decree  of  M.  Qhose, 
B«q.,  District  Judge  of  Cuddapah,  in  Appeal  Suit  No.  14  of  1903,  presented 
against  the  decree  of  M.ll.Ey.  T.  Gopalakrishna  Pillai,  District  Munsif  of  Cudda- 
ytih,  in  Original  Suit  No.  614  of  1902. 
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DuRoozi     dnriDg  his  minority  to  defendants  Nos.  1  and  2.    The  defendants 
^^       contended  that  the  plaintiff  was  not  solely  entitled  to  the  house  as 

Fakbsb  his  sisters  were  entitled  to  shares ;  that  the  sale  to  them  was 
binding  on  plaintiff ;  and  that  the  plaintiff  ooold  not  recorer  the 
house  without  paying  the  value  of  the  improvements  effected 
by  the  defendants  Nos.  1  and  2.  The  other  sharers  were  joined 
as  defendants  Nos.  3  and  6.  The  District  Munsif  dismissed  the 
suit.  In  appeal,  the  District  Judge  held  that  the  sale  was  not 
binding  on  plaintiff,  that  the  defendants  Nos.  1  and  2  were  not 
entitled  to  the  value  of  the  improvements  effected  by  them,  and 
reversing  the  Munsif's  decree,  gave  the  plaintiff  a  decree  for  the 
whole  house  and  Bs.  50  mesne  profits.  First  and  second  defend- 
ants appealed. 

The  main  grounds  of  appeal  were — 

(1)  That  the  decree  of  the  lower  Appellate  Court  awarding 
the  whole  of  the  property  to  the  plaintiff  who  was  entitled  by  law 
only  to  a  fraction  thereof  was  irregular  and  unsustainable. 

(2)  That  the  Court  below  ought  to  have  held  that  a  mother, 
under  the  Muhammadan  Law,  was  the  proper  guardian,  of  the 
person  and  property  of  her  minor  son. 

(3)  That  the  Court  below  erred  in  holding  that  section  51 
of  the  Transfer  of  Property  Act  did  not  appl^  to  the  case  and  that 
the  defendants  were  precluded  from  recovering  the  value  of 
improvements  by  any  rule  of  Muhammadan  law  or  otherwise. 

C.  Bamachandra  Row  Sahib  for  appellants. 

The  Hon.  Mr.  P.  8.  Sivaswami  Ayyar  for  first  respondent. 

T.  Ethiraja  Mudaliar  for  second,  third,  fifth  and  sixth 
respondents. 

Judgment. — The  sale  by  the  mother  though  made  by  her  as 
de  facto  guardian  of  the  minor,  the  parties  being  Muhammadaitt, 
is  not  binding  on  the  minor  (see  Pathummabi  v.  Vittil  Umma- 
chabi{l)y  Moyna  Bibi  v.  Banku  Behari  5iw(w(2),  and  Baba  v. 
8hivappa{Z)  ). 

We  cannot  adopt  the  view  of  the  District  Judge  that  section 
51  of  the  Transfer  of  Property  Act  does  not  apply  on  the  ground 
that  chapter  II  of  the  Act  is  not  to  be  deemed  to  affect  any  rule 
of  Muhammadan  law.  There  is  no  rule  of  Muhammadan  law  which 
would  preclude  the  defendants  from  claiming  the  benefit  of    the 

(1)  I.L.B.,  Se.Mad.,  734.  (2)  I.L.B.,  29  Calc,  473. 

(8)  I.L.B.,  20  Bom.,  199. 
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prinoiple  of  equity  embodied  in  section  51  of  the  Transfer  of     Dubgozi 
Property  Act.    Neither  can  we  accept  the  contention  urged  by        ^^ 
Mr.  Sivaawami  Aiyar  on  behalf  of  the  first  respondent  that  a     Fakisb 
party  who  acts  under  a  mistake  of  law  cannot  be  said  to  act  in 
good  faith  within  the  meaning  of  the  section.    The  question 
whether  a  transferor  of  immoveable  property  believes  in  good 
faith  that  he  is  absolutely  entitled  thereto  is  a  question  of  fact. 

As  the  plaintifE  sues  as  heir  of  his  father  he  is  only  entitled 
as  a  sharer,  together  with  the  other  members  of  the  family  unless 
the  shares  of  the  other  members  of  the  family  have  become  vested 
in  him. 

The  case  must  go  back  to  the  lower  Appellate  Court  for  a 
finding  as  to  whether  the  shares  of  any  and  which  of  the  other 
members  of  the  family  have  become  vested  in  the  plaintifiF,  and 
also  for  a  finding  as  to  whethr^r  the  defendants  believed  in  good 
faith  that  they  were  absolutely  entitled  to  the  property  in  ques-  ' 
tion^  and,  if  so,  as  to  what  siun  (if  any)  the  defendants  are  entitled 
to  receive. 

The  findings  should  be  submitted  within  one  month  from  the 
re-opening  of  the  High  Court.  Seven  days  will  be  allowed  for 
filing  objections. 

In  compliance  wijih  the  above  judgment,  the  District  Judge 
submitted  the  following 

Fiia)iNa8— ^**  Issue  I. — *  Whether  the  shares  of  any  and,  if  so, 
which  of  the  other  members  have  become  vested  in  the  plaintiff.' 
The  only  evidence  put  forward  on  behalf  of  the  plaintiff  is  that 
of  his  first  witness.  The  alleged  disposition  of  property  is  not 
supported  by  any  document  and  I  am  of  opinion  that  it  is  not 
proved  that  the  shares  of  any  of  the  other  members  have  become 
vested  in  the  plaintiff.  It  is  for  the  plaintiff  to  prove  his  owner- 
ship and  it  is  idle  to  urge  that  the  plaintiff's  relatives  do  not  daim 
a  share. 

Issue  11. — ^  Whether  the  defendants  believed  in  good  faith 
that  they  were  absolutely  entitled  to  the  property  in  question.' 
The  price  paid  for  the  house  was  Bs.  300,  the  money  having  been 
paid  before  the  8ub-Eegistrar.  The  evidence  of  the  plaintiff's 
first  witness  is  to  the  effect  that  the  building  used  to  fetch  a  rent 
of  Bs.  2.  The  plaintiff's  second  witness  who  occupied  the  house 
paid  rents  varying  from  Be.  1  to  Bs.  2.  The  price  paid  for  the 
house  was  therefore  adequate.    There  is  also  abundance  of  evidence 
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to  show  that  improvements  have  been  effeoted  in  the  house, 
condaot  of  the  first  and  second  defendants  appears  to  me  to 
clearly  that  they  believed  in  good  faith  that  they  were  al 
ownern  of  the  property. 

Issue  177. — *  What  smn  if  any  the  defendants  are  entitled 
reoeive/    The  District  Munsif  has  given  good  reasons  for  saj 
posing  that  Bs.  400  were  spent  in  improving  the  property, 
support  that  the  plaintiflf's  sixth  witness  gives  to  the  defend 
•  evidence  on  the  point  appears  to  me  to  strengthen  the  defendant 
case  greatly.    It  is  urged  before   me  that  the  evidence  on 
point  should  not  be  relied  on  as  no  accounts  have  been  produo 
The    first    and    second  defendants    however  if  they  imagine 
themselves  absolute  owners  probably  considered  it  unnecessary 
keep  accounts.    I  therefore  find  that  Bs.  400  were  spent  in  maki 
improvements.     If  the  plaintiff  gets  the  house  he  should  pay  tb 
amount  to  the  first  and  second  defendants.    If  he  only  gets 
share  of  the  house,  he  should  pay  a  proportionate  fraction.'' 

This  second  appeal  coming  en  for  final  hearing  this  day  af 
the  return  of  the  said  finding,  the  Court  delivered  the  following 
Judgment. — On  findings,  which  we  accept,  the  decree  of  \ 
lower  Appellate  Court  will  be  modified  as  follows : — 

The  plaintiff  will  be  declared  entitled  to  A  of  the  house 
question,  and  Bs.  14-9-4  for  mesne  profits. 

Plaintiff   will   pay   Rs.   116-10-8    for    improvements 
condition  of  obtaining  possession.     Each  party  will  pay  and  reoeiv 
proportionate  costs  throughout. 
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APPELLATE  CIVIL. 

Before  Mr.  Justice  Miller  and  Mr.  Justice  WalUe. 
DHOORJETI  8UBBAYYA  (Plaintiff),  Appellant, 

DHOOBJETI  YENKAYYA  and  othbrs  (Dbfbndants), 
Bbspondbnts.* 

LimitaUim  Ad^  XY  of  1877,  ^cKbA.  17,  art.  127—^ Tme  does  not  run  until  sharer 
exchtded—Transfer  of  Property  Act,  IV  of  1882,>.  6  (a)— Hindu  Law,  rever^ 
tioner — Benu^unation  of  reversionary  right  is  a  transfer  of  an  expectancy  and 
as  such  is  void. 

A,  a  member  of  an  andirided  Hindu  family,  was  adopted  hy  one  V,  a  widow. 
Bin  adoption  was  declared  invalid  in  1883.  He  consented  to  reside  with  V,  and 
in  1896  orally  renounced  hii  right  to  a  share  in  the  property  belong^ing  to  his 
natmral  family  in  consideration  of  his  co-sharers  who  were  also  the  rever- 
sioners of  V  renonnoing  the  reveraionary  right  in  the  properties  held  by  V  as 
the  heiress  of  her  husband.  In  a  suit  brought  by  A  in  1901  for  partition  of  the 
property  in  his  natural  family : 

Geld,  that  A's  residing  with  Y  from  1883  to  1896  did  not  amount  to  an 
kbandonment  by  A  of  his  right  to  partition  or  to  an  exclusion  of  A  to  his 
knowledge,  from  the  enjoyment  of  his  family  property  and  that  his  right 
to  partition  was  not  barred^by  article  127,  schedule  II  of  the  Limitation  Act ; 

Held  further,  thai  the  renunciation  of  their  reversionary  rights  by  the 
reTorsioners  amounted  to  a  transfer  of  an  expectancy  and  was  a  nullity  under 
leotion  6  (a)  of  the  Transfer  of  Property  Act,  and  that  such  renondation  cannot 
be  a  good  consideration  for  a  contract. 

Suit  for  partition. 

The  first  defendant  and  hia  eons,  the  plaintiff  and  defendants 
Nos.  2  and  3,  are  members  of  a  joint  family.  The  plaintiff  was 
given  in  adoption  to  Y,  the  widow  of  8.  The  adoption  was  declared 
'inralid  at  the  snit  of  the  then  reversionary  heirs  of  S  in  1 883.  The 
plaintiff  continued  to  live  with  V,  and  in  1896,  the  defendants 
wlio  were  then  the  presumptive  reversioners  of  S  executed  a 
Mlease  of  their  reversionary  right  to  the  plaintiff  who  orally 
renounced  his  right  to  a  share  in  the  family  properties.  Subse- 
quently, the  plaintiff  and  V  quarrelled  and  the  plaintiff  brought 
this  suit  for  partition. 


1906. 

December 

18,  21. 


*  Second  Appeal  No.  855  of  1904,  presented  against  the  decree  of  T.  If. 
8waminatha  Ayyar,  Esq.,  District  Judge  of  Nellore,  in  Appeal  Snit  No.  161 
of  1903,  presented  against  the  decree  of  M.B.Ry.  N.  B.  Narastmmiah,  District 
llnnaif  of  Nellore,  in  Original  Snit  No.  ^74  of  1904. 
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Dhooueti        The  Mnntif  held ,  on  the  question  of  limitation  under  the 

®°*^"^    second    issue    that  defendants  were  in    adverse  possession  from  . 

DHoomjBTi   1883  and  he  also  found  that  tho  plaintiff  had  validly  relinquished 
Venkatta. 

his  light  in  oonsideration  of  the  release  by  the  defendants.    He 

dismissed  the  plaintiffs  suit.    The  District  Judge  confirmed  the 

decision  on  appeal. 

The  plaintiff  appealed  to  the  High  Court. 

Dr.  8.  Swaminadhan  for  appellant. 

A.  Nilakanta  Ayyar  for  V.  Kriahnaswami  Ayyar  for  respondents. 

Judgment — ^The  plaintiff  sues  for  his  share  of  the  property  of 
his  family.  He  was  adopted  when  a  child  by  the  widow  of  one 
Sundararamayya,  but  in  1883  his  adoption  was  declared  invalid. 
He  continued  to  reside  with  Sundararamayya's  widow  and  in 
1896  orally  renounced  his  rights  to  share  in  the  property  of  his 
natural  family,  in  consideration  of  a  relinquishment  by.  the 
reversionary  heirs  of  Sundaricramayya  of  their  rights  to  succeed  to 
his  estate  on  the  death  of  his  widow.  There  are  two  defences  t^' 
the  suit  (I)  the  renunciation  and  (2)  limitation. 

There  is  no  distinct  -finding  by  either  Court  below,  on  the 
second  point.'   Article  127  of  the  second  schedule  of  the  Limitation 
Act  is  relied  on  for  the  respondents ;  the  District  Judge  does  not 
deal  with  this  question ;  and  the  District  Munsif ,  though  he  finds 
issue  No.  2  for  the  defendants,  does  not  consider  the  question  of 
the  exclusion  of  the  plaintiff  to  his  knowledge  from  enjoyment  of 
the  property  of  his  natural  family.     What  is  found  is  only  that 
the  plaintiff  continued  even  after  the  invalidation  of  his  adoption 
to  live  with  8undarai]^mayya's  widow  and  perform  the  sradha 
ceremonies  of  her  husband.     There  is  nothing  to  indicate  that  he 
abandoned  before  1 896  his  claims  to  enjoy  his  family  property  or 
that  the  defendants  to  his  knowledge  excluded  him  from  enjoy- 
ment.   He  did  not  ask  for  a  share  before  that,  merely  because 
he  did  not  require  it.     Article  1 27  is  therefore  no  bar  to  this  suit. 
The  oral  renunciation  assuming  it  to  be  valid  under  any  cir- 
cumstances is  in  our  opinion  without  consideration.     The  alleged 
consideration  is  exhibit  A,  but  that  is  a  nullity  by  virtue  of  section 
6  (a)  of  the  Transfer  of  Property  Act  (compare  Nund  Kishore  Lai 
V.  Kanee  Bam  Tefwary{\)) .    It  was  contended  that  it  does  not  effect 
a  transfer  of  an  expectancy  of  the  defendants,  <but  merely  binds 

(1)  I.L.B.,  29Calo.,866. 
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them  not  to  asaert  their  reversionary  rights  against  the  plaintiff ;  dhooubti 
the  instrument  however  declares  that  they  and  their  heirs  shall  ^ubbatta 
oease  to  have  any  ooncem  T^ith  the  property,  and  so  clearly  was  Dhoobjiti 
intended  to  effect  a  transfer. 

We'  allow  the  appeal  and  direct  the  District  Judge  to  effect 
the  partition  of  the  plaintiff's  share  after  deciding  the  question 
raised  in  the  fourth  issue. 

The  costs  of  this  appeal  must  be  paid  by  the  respondents. 
Costs  in  the  lower  Appellate  Court  can  be  provided  for  by  the 
District  Judge  in  his  final  decree. 


APPELLATE  CIVIL. 
Before  Mr.  Justice  Benson  and  Mr,  Justice  WcUlis. 

MANA  YIKEAMA,  ZAMOKIN  OP  CALIOUT 
(Sbcond  Difbkdant),  Appbllant, 


1906. 
NoTember 

1,  3,  6. 
December  20. 


KARNAYAN  GOPALAN  NAIR 

(Plaintiff's  Rbwibsentativb),  Rbspondbnt.* 

Civil  Procedur*  Cod^—Act  XIV  of  1882,  88, 13, 662— Decmon  disallowing  j^ermmMnt 
Umwr;  no  i-es  jadioata  m  a  auhaequent  9mt  to  receive  allowance — Adimayavana, 
naiur^  of-^Qrant  of  aUotoaneif  presumption  of — No  remand  when  suit  not 
"^  determined  on  a  preliminary  point. 

Sait  by  A  to  reoorer  Adimayavana  allowance  from  B,  In  a  preyioaa  suit  bj 
B  agfuntt  A  for  redeeming  land,  A  had  set  ap  an  irredeemable  Adimayavana  tenmre 
in  the  laifQ,  which  contention  was  overroled  and  a  decree  for  redemption  wa^ 
made.  The  Court  of  first  instance  held  that  the  sait  wa^  barred  by  res  judicata 
that^he  right  to  Adimayavana  allowance  was  not  proved  and  dismissed  the  snit. 
The  lower  Appellate  Court  reversed  the  judgment  on  both  the  points  and 
remanded  the  suit  for  re-trial. 

Held  by  the  High  Court  on  appeal  that  the  decision  in  the  previous  stdt  dis- 
allowing the  teniM-e  was  no  bar  under  section  13  of  the  Code  of  Civil  Procedure  to 
the  present  suit  for  the  alloicamce. 

The  word  Adimayavana  when  applied  to  a  tenure  of  land,  imports  a  per- 
manent tenure,  but  it  may  be  used  with  reference  to  an  allowance  of  money  or 
grain  rent  charged  on  the  land,  and  in  that  case  it  will  not  imply  nny  tenure  in 
favour  of  the  grantee,  but  only  an  allowance.  ^ 

*  Civil  Miscellaneous  Appeal  No.  181  of  1905,  presented  against  the  order  of 
.  M.R.Ry.  S.  Kaghunathaiya,  Subordinate  Judge  of  South  Malabar  at  Palghat,  in 
Appeal  Suit  No.  206  of  1905,  presented  against  the   decree    of   M.R.By.  M, 
Snbbaiyar,  District  Munsif  of  Alatur,  in  Original  Suit  No.  82  of  1903, 

17*  . 
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The  fact  that  an  allowance  had  been  received  ont  of  certain  landa  for  a  long 
period  from  sereral  ■oooeaaiTa  owoera,  i«  proof  of  a  prant  of  perpetual  allowance 
charged  on  such  land. 

VythUtngam  Pillay  t.  Kuthirevatath  ISTairl  (I.L.B.,  29  Had.,  501),  referred  to 
and  followed. 

Beld  further  J  that  the  declBion  of  the  MonBif  on  the  right  of  the  plaintiff  to 
the  perpetual  aUo^aiibe.  wait  n6t:i>deGiaioaon.»  preliminary  point  and  th«  lower 
Appellate  Court  ought  not  to  have  remanded  the  auit  under  lection  662  of  the 
Code  of  Civil  Procedure. '     . 

Snrr  by  plaintiff  to  recover  Adimayavana  allowance  for  two  years 
from  defendant.  Defendant  had  sued  plaintiff  to  redeem  certain 
lands  held  by  plaintiff  on  kanom,  and  plaintiff  in  that  suit 
pleaded  that  he  had  an  irredeemable  Adimayavana  tenure  in  the 
lands.  His  contention  was  disallowed  on  second  appeal  and  a 
decree  for  redemption  passed  in  favor  of  the  defendant.  Defend- 
ant having  redeemed  the  lands  plaintiff  brought  this  suit  for  the 
allowance. 

Defendadt  contended,  inter  alioy  that  the  plaintiff's  claim  was 
res  judicata  by  reason  of  the  decision  in  the  previous  suit  and 
plaintiff  had  no  right  to  any  such  allowance. 

Plaintiff's  suit  was  dismissed  by  the  Court  of  first  instance, 
which  found  against  the  plaintiff  on  both  the  points.  The  lower 
Appellate  Court  reversed  the  decree  on  both  the  points  and 
remanded  the  suit  for  retrial. 

Second  defendant  appealed. 

T,  jB.  Krishnctsaumi  Ayyar  iox  T.  B.  Bamachandra  Ayyar  for 
appellant. 

F.  Puruehotama  Ayyar  for  the  Hon.  Mr.  P.  81  Sivaawami 
Ayyar  for  respondent. 

Judgment  (Benson,  J.). — ^I  am  of  opinion  that  the  decision  of 
the  Subordinate  Judge  on  the  two  questions  discussed  by  him  is 
correct. 

The  suit  is  not  res  judicata  by  reason  of  the  decree  of  the 
High  Court  (exhibit  N)  in  Second  Appeal  No.  602  of  1898  or 
otherwise.  That  suit  was  a  suit  to  redeem  the  land.  The  defence 
was  that  it  was  held  on  a  perpetual  tenure  and  could  not  be 
redeemed.  The  decision  was  that  the  documents  relied,  on  by  the 
defence  did  not  evidence  a  perpetual  tenure.  The  words  ^*  tiiere 
are  no  words  indicating  perpetuity,"  when  read  with  the  |Hneoeding 
sentence,  show  that  the  Cou^  was  referring  to  perpetoity  of 
tenure. 
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That  decision  mast  be  accepted  as  between  the  parties,  but 
the  present  suit  is  not  with  regard  to  the  possession  of  the  land, 
but  is  **  for  the  recovery  of  the  Adimayavana  allowance  "  re- 
ferred to  in  exhibits  D  and  E.  The  nature  of  this  allowance 
has  been  fully  dealt  with  by  this  Court  in  the  recent  case  of 
Vythilingam  Pilhy  v.  Kuthiravattah  Nair{\),  Referring  to  the 
case  of  Theyyan  Nair  v.  Zamorm  of  CaUcut(2)  the  Court  said 
"  In  that  case  the  words  of  the  document  were  *  The  rent  of 
^*  *  29  items  is  160  paras  of  paddy,  being  the  rent  due  exclusive  of 
*'  *  allowance  for  Adima  Tavana  as  heretofore.  ^  *'  'S!he  Court  there 
explained  that  Adima  meant  a  '  servant '  and  Tavana  ^  enfoy- 
ment^ '  the  whole  expression  implying  an  allowance  given  for 
service,  and  it  added  that  there  was  judicial  authority  for  holding 
that  when  it  applied  to  a  tenure  of  land  it  primd  /aci>  imported  a 
permanent  tenure  just  as  Armbhmin^  implied  a  permanent  tenure. 
It  further  pointed  out  that  in  that  case  there  were  reasons  why  the 
grant  must  be  held  to  haye  been  made  for  services  already  rendered 
and  that  the  amount  of  the  graiii^  not  being  specified,  must  be  the 
produce  of  the  land  after  deducting  the  rent  settled  as  reserved  for 
the  landlord.  The  Court  therefore  held  that  the  instrument  created 
an  irredeemable  tenure  in  favour  of  the  grantee.  That  conclusion 
i8,  we  think,  obviously  correct.  The  grantor  reserved  a  rent  of 
160  paras  of  paddy  for  himself  and  it  had  been  paid  without  altera- 
tion from  time  immemorial.  Uo  granted  the  rest  of  the  produce 
as  a  permanent  allowance  for  the  services  rendered.  That  is  just 
the  converse  of  the  present  case,  where  the  allowance  in  favour  of 
the  grantee  is  fixed  at  so  many  paras  of  paddy  and  the  land  is  held 
on  kanom  tenure,  implying  the  right  to  redeem  the  land  after 
twelve  years,  or  to  renew  the  kanom  with  a  readjustment  of  the 
rent.  The  point  to  be  borne  in  mind  with  regard  to  '  Anvbhavam ' 
is  that  it  may  be  used  with  reference  to  tenure  of  land,  and  it  will 
then  primd  facie  import  an  irredeemable  tenure,  or  it  may  be  used 
with  reference  to  a  specified  money  or  grain  rent  charged  on  the 
land^  and  in  that  case  it  will  not  imply  any  tenure  in  favour  of  the 
grantee.  But  if  the  amount  of  the  grant  is  not  specified  and  if 
the  terms  of  the  document  indicate  that  only  a  fixed  rent  is 
reserved  from  the  grantor  and  the  rest  of  the  produce  is  given 
as  *  Anubhavam '  or  *  Yavana, '  then  it  may.  well  be  that  the  Court 
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(1)  I.L.R.,  29  Mad.,  501. 


(t)  I.LJl.»  27  Mad.,  202. 
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will  treat  it  as  creating  an  irredeemable  tenure,  so  as  to  secare 
to  the  grantee  the  benefits  intended  for  him  by  the  grant. 

''  In  the  present  case,  we  hold  that  no  irredeemable  tenure  was 
created,  but  that  defendants  Nos.  2  and  3  are  still  entitled  to 
recover  5  paras  of  paddy  annually  from  the  land  if  the  plaintiff 
redeems  the  kanom.'' 

I  think  that  these  observations  apply  exactly  to  the  present  case 
and  that  exhibits  E  and  D  coupled  with  the  fact  that  the  allowance 
has  been  enjoyed  for  more  than  three-quarters  of  a  century,  and 
has  been  received  during  all  that  time  out  of  the  land  specified  in 
those  documents,  with  the  acquiescence  of  the  successive  stanis 
zamorins  justifies  the  conclusion  that  there  was  a  valid  grant  of  the 
allowance  in  perpetuity  as  a  rewcurd  for  services  rendered,  and  tiiat 
it  was  dtarged  on  the  lands  specified  in  those  documents.  The 
present  zamorin  having  recovered  possession  of  the  lands  from  the 
plaintiff's  tarward  is  liable  to  pay  the  allowance,  and  it  is  necessary 
that  the  amount  should  be  determined.  But  the  Subordinate 
Judge  was  in  error  in  remanding  the  suit  to  the  District  Munsif. 
The  fourth  issue  determined  by  the  Courts  below  was  in  no  sense  a 
preliminary  issue  within  the  meaning  of  section  562,  Civil  Pro- 
cedure Code.  It  dealt  with  an  integral  and  vital  part  of  the  merits 
of  the  plaintiff's  suit.  The  proper  course,  therefore,  waa  for  the 
Subordinate  Judge  to  hisive  called  upon  the  District  Mimsif  to 
return  findings  on  such  of  the  other  issues  in  the  case  as  were 
necessary,  and  to  have  then  himself  decided  the  suit. 

I  would  therefore  set  aside  the  order  of  the  Subordinate  Judge 
remanding  the  suit,  and  direct  him  to  restore  the  appeal  to  his 
file  and  dispose  of  it  according  to  law. 

Costs  in  this  Court  will  abide  the  event. 

Wallis,  J. — ^I  agree  with  my  learned  brother  that  there  is  no 
ground  for  interfering  with  the  finding  of  the  lower  Appellate 
Court  on  the  fourth  issue  in  favour  of  the  plaintiff.  The  case 
must  accordingly  go  back  in  order  that  the  other  issues  may  be 
disposed  of. 
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APPELLATE  CIVIL. 

Before  Mr,  Justice  MxUer. 

KAEUPPAN  CHETTI  and  anothbe  (Plaintiffs  Nos.  1  and  2  igoe. 

AND  Legal  Eeprbbbntatiybs  of  thb  First  Plaintiffs),  October 

PbTITIONBBS,  ,    26,80. 


KANDASAMI  THEVAN  and  othbbs  (Dbfbndants), 
Ebspondbnts.* 

Atiaehment,  effect  of— AUaeMng  creditor  has  no  cause  of  action  for  wronyftU  removal 
of  attached  property — Such  creditor^a  reiTiedy,  if  a/ny,  U$3  in  {execution  OMd  not 
by  separate  suit— 8.  91  (f)  of  Transfgr  of  Property  Act  not  applicable  to 
attaching  creditors. 

An  execution  creditor  does  not  by  attachment,  acquire  such  an  interest  in  the 
attached  property  as  will  enable  him  to  maint4&in  an  acfcion  for  its  wrongful 
remoyal. 

The  rights  of  attaching  creditors  are  regulated  by  the  Code  of  Civil  Prooe- 
dare  and  the  provisions  of  section  91  (J)  of  the  Transfer  of  Property  Act  do  not 
apply  to  them. 

The  remedy,  if  any,  of  the  attaching  creditor  is  by  proceedings  in  ezecutioB 
and  not  by  separate  suit. 

Chdu  Ram  r,  SwraJ  Mai,  (IX.B.,  27  AIL,  378),  doubted. 

The  facts  as  stated  in  the  judgment  of  the  lower  Court  were  as 
follows  : — 

Plaintiffs  obtained  a  decree  in  Original  Suit  No.  22  of  1903 
on  the  file  of  this  Court  »id  attached  the  standing  produce  on 
certain  lands  belonging  to  their  judgment-debtors.  The  present 
first  defendant  (the  undivided  father  of  the  defendants  Nos.  2  to  4) 
put  in  a  claim  to  the  standing  produce  on  the  strenn^h  of  a  lease  of 
the  lands,  but  his  claim  was  disallowed.  It  is  alleged  now  by  the 
plaintiffs  that  the  first  defendant  has,  subs<^quently,  under  colour  of 
his  fraudulent  lease,  cut  and  carried  away  the  standing  crops,  llie 
plaintiffs  as  attaching  creditors  claim  the  value  of  the  produce  as 
damages  from  the  defendants  for  their  alleged  tortious  act. 

At  the  trial,  the  defendants  took  an  objection  not  mentioned 
in  their  written  statement,  »>.,   that  plaintiffs  have  no   loctie 

*  Civil  Revision  Petition  No.  236  of  1905,  presented  under  section  26  of  Act 
IX  of  1887,  praying  the  High  Court  to  revise  the  decree  of  M.BJty.  V.  Swami- 
natha  Ayyar,  Subordinate  Judge  of  Madura  (West),  in  SoiaU  Cause  Suit  Ko.  228 
of  1906. 
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Kabuppan    standi  to  maintain  this  snit  on   the  ground  that  they  aoqoired 
^™^      no  title  to  or  interest  in  the  standing  crops  by  virtue  of  their 
Kandasami   attachment. 

Tbkvan  * 

I  think  this  legal  objection  must  prevdl.  It  has  been  held 
in  a  series  of  cases  that  attachment  under  the  present  Code  of 
Civil  Procedure  creates  no  title,  but  only  restrains  alienation — 
Moti  Lai  V.  Karrabuldin(l)  vide  Lachmi  Dayal  v.  Hari  Danni  Lal{2) 
and  Kristnasawmy  MudaUar  v.  Official  Assignee  of  Madras{3). 

Holding,  therefore,  that  plaintiffs  have  acquired  no  interest 
in  the  crops  by  virtue  of  their  attachment,  I  dismiss  the  suit,  but 
in  the  circumstances^  the  parties  shall  bear  their  own  costs. 

Against  this  judgpnent  plaintiffs  put  in  revision  petition  under 
section  25  of  Act  IX  of  1887. 

C.  V.  AnantaJcrishna  AyyarAoT  8.  Srinivasa  Ayyangar  for 
petitioner. 

The  Hon.  Sir  V.  C.  Destkachariar  for  respondents. 

Judgment. — ^The  plea  raised  before  me  that  the  respondents 
are  not  entitle4  to  oppose  the  petition,  because  they  alleged  in  the 
Court  below  that  a  suit  and  not  execution  was  the  proper  remedy 
of  the  judgment-creditor,  fails  for  the  reasons  (1)  that  it  was  not 
made  a  ground  of  appeal  in  the  petition  and  (2)  that  there  is 
nothing  in  the  order  of  the  Court  below  or  in  the  **  ooonter-petition  " 
of  Kandasami  Tevan,  dated  the  6th  October  1904,  to  suggest  that 
the  Court  in  referring  the  plaintiffs  to  a  suit  was  acting  at  the 
instance  of  the  first  coanter-petitioner. 

I  must  take  the  facts  to  be  those  alleged  by  the  plaintiffs,  that 
is  to  say,  that  standing  crops  belonging  to  their  debtors  and 
attached  by  them  were,  while  under  attachment,  wrongfully 
carried  away  by  Kandasami  Tevan. 

The  question  for  decision  is  "  Can  the  plaintiffs  on  those  facts 
sue  Kandasami  Tevan  for  the  value  of  the  crops  P  "  But  for  the 
attachment  he  clearly  could  not  do  so,  but  it  is  contended  that 
the  effect  of  the  attachment  is  to  vest  in  the  attaching  creditor  an 
interest  in  the  property  attached,  which  in  effect  makes  its  wrong- 
ful removal  a  wrong  done  to  him. 

It  is,  however,  difficult  to  see  in  what  respect  a  judgment- 
creditor  has  after  attachment  a  greater  interest  to  protect  his 
■  ■■-"■   -  -  --  ' 

(1)  I.L.B.,  25  Cald.,  179.  (2)  I.L.B.,  25  All.,  847  at  t».  860. 

(3)  I.L.R.,  26  Mad.,  673. 
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judgment-debtor's  property  from  vrong  doers  than  he  bad  before    kabdppin 
the  attachment.  Chbtti  ' 

V, 

For  the  appellant  eeotion  91  (f)  of  the  Transfer  of  Property  Kandasami 
Aot  is  referred  to  :  but  the  right  there  given  is  not  one  given  to 
attaching  judgment-creditors  by  the. Code  of  Civil  Procedure^  the 
law  which  regulates  their  rights,  else  it  would  not  have  been 
necessary  to  give  it  by  the  other  statute  (cf.  Soobhul  Chunder 
Paulv.  Niiye  Chum  By9ack{l)).  That  provision  is  therefore  rather 
against  than  in  favour  of  the  appellant. 

It  is  true  that  in  Godu  Bam  v.  Sura/  Mal(2)  it  was  sug- 
gested, though  it  was  not  decided^  that  there  might  be  in  the 
attaohing  creditor  a  nght  of  suit  against  persons  who  had  wrong- 
fully removed  the  judgment-debtor's  property  from  the  custody 
of  the  Courts  bui  I  confess  I  am  unable  to  see  on  what  that  right 
can  be  based.  That  case  is,  however,  authority  for  the  view  that 
the  Court  can  interfere  without  a  suit,  and  it  seems  to  me  that  the 
petitioners'  remedy  was  to  move  the  Court;  executing  the  decree 
to  do  so. 

I  dismiss  the  petition  with  costs. 


APPELLATE  CIVIL. 
Be/are  Sir  Arnold  White,  Chief  Justicey  and  Mr.  Justice  Miller. 
BAMINEEDI  VENKATA  APPA  RAO  (PbtItioneb-Plaintiff),         1906. 

ApPBLLAHT,  NoTember  20. 

December  6. 


LAKKOJU  CHINA  AYYANNA  and  othbrs  (Coxtnter- 

FBTinONBBS — DEFENDANTS,   Nos.    1    TO   4),    BBSFOinDElfTS.'^ 

Limitation  Act,  Ati  XV  oj  1877,  ach^,  II,  arts,  178,  179— Article  178  appHes 
where  decreB'holder  obliged  to  refund  seeks  to  execute  hie  dsereB— Period  nine 
from  the  date  of  order  for  such  refunds 

Where  a  lale  in  ezecation  of  a  decree  is  86 fc  asid^  afc  the  inttaiioe  of  the 
judgment^ebtor  and  the  decrce*holder  is  ordered  to  refund  the  purchase  monej 

(1)  I*I/.K.,  6  Calo.,  663.  (2)  I.L.H.,  27  All.,  378. 

*  Oitil  MiBoellaneoas  Second  Appeal  No.  1  of  1906,  presented  againsfc 
the  order  of  C.  O.  Spencer,  Esq.,  District  Judge  of  Gtfdirari  at  Bajahmnndrj, 
in  Appeal  Snit  No.  15  of  1905,  presented  against  the  order  of  M.E.By« 
K.  Bangamannar,  District  Monsif  of  Rajahmandry)  in  Execution  Fetitioti 
No»  1007  of  1904  in  Original  Suit  No.  714  of  1897. 
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Ramineedi  P*^^  *^  hixDt  and  the  decree-holder  subsequently  applies  to  execute  his  decree, 
Tenkata  snob  application  in  regard  to  limitation  is  goyerned  by  article  178  (and  not 
AFPA  Rao  jyg  Qf  Schedule  II  to  the  Limitation  Act  and  time  begins  to  run  against  the 
Lakkoju  decree-holder  from  the  date  when  he  is  ordered  to  refund  the  purchase  moiiej, 
China        when  alone  his  right  to  apply  accrues. 

laawrree  Dasaee  y.  Ahdool  Khttlak^  (I.L.R.,  4  Calc,  416),  followed. 
Kalyanhhai  Dipchand  y*  Ohanaaham  Lai  Jademathji,  (I.L.R.,  5   Bom.,   29), 
followed. 

The  plaintiflE-app^llant  obtained  a  mortgage  decree  and,  in  execu- 
tion, property  was  sold  on  10th  December  1898.  After  yarious 
proceedings  by  the  judgment-debtor,  the  sale  was  set  aside  oa 
9th  October  1900,  and  on  the  purchaser  applying  for  refund  of  the 
purchase  money^  the  Court  on  19th  June  1901  ordered  the  decree- 
holder  to  refund.  On  20th  June  1904,  the  decree-holder  applied 
for  execution.  The  Mimsif  held  that  the  application  was  not 
barred  and  granted  it.  On  appeal,  his  judgpoient  was  reversed  and 
the  application  dismissed.  Plaintiff  appealed. 
T.  F.  Seahagiri  Ayyar  for  appellant. 
C,  Venkaiasubbaramiah  for  respondent. 

Judgment. — ^The  material  dates  are  the  9th  October  1900  on 
which  the  sale  was  finally  set  aside,  the  19th  of  June  1901  on 
which  the  purchaser  obtained  an  order  for  refund  of  the  purchase 
money,  and  the  2()th  of  June  1904  the  date  of  the  appellant's 
application  for  another  sale.  It  is  conceded  that  if  the  starting 
point  of  limitation  is  the  19th  of  June  1901  the  application  is  in 
time,  the  extra  day  representing  a  day  on  which  the  Court  was 
closed. 

The  case  of  hmrree  Dasaee  v,  Abdool  Khalak{l)  is  on  all  fours 
with  the  present  case,  and  is  followed  in  the  case  of  Kalt/afibhai 
Dipchand  v.  Qhanaaham  Lai  Jadunathji{2)  though  the  facts  there 
were  not  entirely  the  same. 

Although  there  are  undoubtedly  difficulties  in  the  way  of 
excluding  this  case  from  the  purview  of  article  179  of  the  Limita^ 
tion  Act,  we  are  not  prepared  to  dissent  from  the  cases  to  which 
we  have  referred,  and  other  authorities  leading  in  the  same 
direction.  As  was  pointed  out  in  the  Bombay  case,  there  is 
apparently  no  '*  more  satisfactory  mode  of  preventing  the  words 
of  the  statute  from  conflicting  with  what  must  have  been  the 
intention  of  the  legislature  "  and  of  avoiding  the   "  monstrous 

(1)  I.L.B,,  4  Calc,  415.  (2)  IJ..R.,  6  Bom.,  29. 
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injustice"  which   would   ensue   if  article   179  were   applied  to 
*pplicatioii8  such  as  that  now  under  consideration. 

It  was  contended  that  neither  article  178  nor  179  applies  and 
that  no  period  of  limitation  is  provided  for  the  case  but  we  proceed 
on  the  assumption  that  article  178  is  applicable ;  the  question  then 
arises  **  On  what  date  did  the  right  to  apply  accrue  P  " 

The  District  Judge  holds  that  it  accrued  on  the  9th  of  October 
1900  when  the  sale  was  set  aside.  In  his  view  the  decree-holder 
was  then  bound  to  refund  the  purchase  money  to  the  purchaser, 
and  could  not,  by  neglecting  to  perform  his  duty,  be  allowed  to 
postpone  the  date  of  limitation  indefinitely. 

The  decree -holder  is  not  however  bound  to  do  anything  except 
pay  on  demand ;  section  315  of  the  Code  of  Civil  Procedure 
empowers  the  auction  purchaser  to  require  repayment,  but  does  not 
impose  upon  the  decree-holder  the  duty  of  tendering  the  money 
as  soon  as  the  sale  is  set  aside.  Can  he  then,  so  long  as  he  holds 
the  money,  apply  for  another  sale?  It  is  contended  that  as 
soon  as  the  sale  is  set  aside,  he  becomes  a  trustee  for  the  purchaser 
in  respect  of  the  purchase  money  in  his  hands,  and  that  therefore 
as  between  himself  and  the  judgment-debtor  his  debt  remains 
unpaid,  and  he  can  at  once  apply  for  execution  to  recover  it. 

We  do  not  think  that  that  is  the  true  position.  When  the  sale 
is  set  aside,  the  decree-holder  is  liable  to  repay  the  purchase 
money  if  called  upon  by  the  purchaser  to  do  so^  but  not  otherwise. 
His  position  in  this  respect  is  analogous  to  that  of  the  bankers  in 
the  case  of  Torab  AH  Khan  and  others  v.  Nilruttun  Lai  and  oiherB{l) 
who  had  paid  out  money  to  a  wrong  person :  it  was  held  that 
their  cause  of  action  against  that  person  for  recovery  of  the  money 
did  not  arise  before  they  were  compelled  to  pay  the  true  owner : 
till  then  it  could  not  be  said  that  they  were  damnified  by  the 
action  of  the  defendants.  '^  Until  the  money  was  paid  the 
plaintifFs  did  not  suffer  any  loss.  The  mere  demand  by  the  heirs 
of  Asgar  Hossein  (the  real  owner)  did  not  give  the  plaintiffs  a 
cause  of  action  against  the  defendants^  nor  did  the  institution  of 
the  suit.  The  demand  might  have  been  abandoned,  or  the  suit 
dismissed.'^ 

So  here  the  judgment-debtor's  action  in  getting  the  sale  set 
aside  did  not  injure  the  decree-holder  until  he  was  compelled  to 
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(1)  I.L.R.,  13  Calc,  165. 
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Bamineedi  refund  the  parchase  money  to  the  pnrohaser,  and  till  then  he  had 
enkata  ^^  right  to  oall  npon  the  judgment-debtor  to  pay  his  debt  a  seeond 
time.  He  could  not  resist  the  claim  of  the  purchaser  before  the 
District  Mimsif ,  and  at  the  same  time  apply  for  execution  of  his 
decree  against  his  judgment-debtor. 

We  think  he  was  not  entitled  to  apply  before  the  19ih  June 
1901  at  the  earliest,  and  consequently  that  his  application  is  not 
barred  by  article  178  of  the  seeond  schedule  to  the  Limitation. 
Act. 

We  allow  this  appeal  with  costs  in  this  and  in  the  lower 
Appellate  Court. 


1908. 

NoTember 

16. 


APPELLATE  CIVIL. 

Be/ore  Sir  Ai^nold  White,  Chief  Justice,  and  Mr,  Justice  Miller. 

MAYULA  AMMAL  and  another  (Defendants— 

Counter-petitioners,  Nos.  1  and  2),. 

Appellants* 


MAVULA  MABACOIR  (Plaintiff—Petitioner),  Bespondbnt.* 

Civil  Procedure  Cod^'-Act  XIV  of  1882,  s.  bSG-- Provincial  Small  Cause  Court  Aft 
IX  of  1887|  8ched.  Ily  art.  4>l.—No  second  appeal  nhere  in  suits  for  contrihUian 
debt  in  respect  of  which  contribution  is  sought,  is  created  hy  the  payment  itself 
— Appealability  determined  by  subject-matter  of  suit  and  not  by  amoumi 
claimed  in  ewseution. 

The  ■aits  for  oontribntion  exempted  from  the  jariidicfcioii  of  Courts  of  Small 
Cautei  by  Bchedule  II,  Act  IX  of  1887,  are  ■niti  in  which  conftribution  if  claimed 
in  reepect  of  payment  made  by  a  iharer  of  money  due  from  a  co>«harer.  Tha 
exemption  does  not  apply  to  oases  where  no  debt  was  dae  from  the  co-sharer 
prior  to  payment,  but  contribation  is  sought  in  respect  of  a  debt  which  became 
due  only  by  Tirtue  of  snch  payment.  In  snch  cases  no  second  appeal  will  lie 
nnder  section  686  of  the  Oode  of  Ciyil  Procedore  if  the  snbject*matter  of  the 
suit  is  less  than  Rs.  600. 

In  determining  whether  second  appeals  lie  in  such  cases  in  execntion  pro- 
ceedings,  the  aomnnt  of  sobject-matter  of  the  suit  and  not  the  amount  sought  to 
be  recoyered  in  execution  must  be  taken  into  consideration. 


*  Civil  Hiscellanecns  Second  Appeal  No«  99  of  1906,  presented  against  the 

ii^er  of  J.  HewetsoU)  Esq.,  District  Judge  of  Madura,  in  Appeal  Suit  No.  197  of 

^resented  against  the  order  of  M.K  Jty.  S.  Rsmaswamy  Ayyangar,  District 

>f  Paramagndi,  in  Execution  Petition  No.  972  of  1904,  Execution  Petition 

(^904  in  Original  Suit  No.  487  of  1898. 
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Thb  plaintiff-respondent  brought  Original  Soit  No.  487  of  1898 
against  tiie  defendant-appellants  as  defendants  Nos.  1  and  2 
*  aad  thxee  others  as  defendants  Nos.  3-5  for  reooyeirj  of  Bs.  275 
A  the  share  payable  by  defendants  Nos.  1-6  on  account  of 
improvements  effeoied  by  him  in  a  tope  belonging  to  himself 
and  the  defendants  Nos.  1-5  and  obtained  a  decree  in  his  favour. 
The  defendants  Nos^  3-5  sued  in  Original  Suit  No.  157  of  1901 
to  set  aside  this  decree  as  fraudulent,  and  the  decree  in  Original 
Suit  No.  487  was  declared  not  binding  on  them.  The  plaintiff 
applied  for  execution  of  the  decree  against  defendants  Nos.  1  and 
2  for  the  full  amount,  the  amount  claimed  in  execution  being 
:  Bs.  526-9-4.  The  first  and  second  defendants  objected  that  they 
were  liable  only  for  a  proportionate  share  of  the  amount.  The 
objection  was  disallowed  and  execution  issued  for  the  full  amount. 
This  order  was  confirmed  on  appeal.  Defendants  Nos.  1  and  2 
appealed  to  the  High  Court. 

K.  8.  Menon  for  appellant. 

K.  Narayana  Bau  for  respondent. 

JuDQMSNT. — A  preliminary  objection  has  been  taken  under 
Beetion  586  of  the  Code  of  Civil  Procedure  that  no  second  appeal 
lies  since  the  suit  is  of  the  nature  cognizable  in  a  Court  of  Small 
Causes  and  the  amount  of  the  subject-matter  of  the  suit  does  not 
exceed  Bs.  500.  The  appellant  relies  an  article  41  of  the  second 
schedule  to  the  Act  (IX  of  1887).  No  doubt  the  present  suit 
ii  a  suit  for  contribution,  but  it  is  not  a  suit  for  contribution  in 
respect  of  a  payment  made  by  a  sharer  of  money  due  from  a 
co-sharer.  When  the  payment  was  made,  in  respect  of  which 
contribution  was  claimed  in  the  suit,  there  was  no  debt  due  from 
the  oo-sharer.  The  debt  becomes  due  by  virtue  of  the  payment. 
The  appellant  has  also  argued  that  the  preliminary  objection 
must  fail,  beoaune  the  amount  claimed  in  the  execution  proceedings 
is  more  than  Bs.  500.  The  test  is  not  the  amount  claimed  in  the 
execution  proceedings^  but  the  amount  of  the  subject-matter  of  the 
suit.    See  Sri Bullov  Bhatiacharji  v.  Baburam  Chattopadhya{\). 

The  preliminary  objection  must  be  upheld  and  the  Civil 
Miscellaneous  Second  Appeal  dismissed  with  costs. 


Mavula 
Ammal' 

Matula 
Maracoib. 


(1)  I.L.R.,  11  Calo.,  169. 


Digitized  byLjOOQlC 


214 


THE  INDIAN  LAW  BEP0RT8. 


[VOL. 


APPELLA.TE  CIVIL. 


1906. 

KoTember 

23. 


Befijfre  Sir  Arnold  White^  Chief  Jusdcey  and  Mr.  Justice  Mil 
APPAYA  SHETTI  (Pbtitionbr),  Appellant, 


KUNHATI  BEAR  I  (Counter-petitionbr),  Rbspondbitt.* 

Civil  Procedure  Code^Aet  XIF  of  1882,  a.  ZIO-A— Person  acquiring  interest  in^ 
property  aftsr  Court  salSj  within  a  monthf  can  apply  under  8,  310-^1. 

Where  property  is  sold  in  exeoation  of  a  decree,  a  person  acquiring  an  inter 
in  ■uch  property  from  the  jadgment-debtor  within  a  month  after  sach  tale,- 
entitled  to  maintain  an  application  under  section  8)0-A  of  the  Code  of  Oi^ 
Procedure. 

Hatari  Ram  v.  Badai  Bam  and  Nando  Lai,  (1   Calc.  W.N.,  279),  diasentlj 
from. 

Bbspondbnt,  in  execution  of  a  decree  obtained  by  him,  brong 
certain  property  to  sale  and  became  the  purchaser  on  5th  Jaij 
1905,  and,  on  5th  July  1905,  the  judgment-debtor  mor^;aged  i% 
properties  to  appellant,  authorising  him  to  apply  under  seotic 
310- A  to  have  the  sale  set  aside  and  reserving  a  portion  of  tlj 
mortgage  amount  to  pay  off  the  decree-holder.  Appellant  appli^ 
on  5th  July  1905  under  section  310-A  to  have  the  sale  set  asidd 
The  Munsif  rejected  his  application  holding  that  appellant  w4 
not  a  "  person  whose  immoveable  property  was  sold,*'  within 
meaning  of  section  310-A.  This  judgment  was  confirmed 
appeal. 

The  appellant  appealed  to  High  Court. 

K,  Naraina  Bao  for  appellant. 

Mr.  C.  Madhavan  Nair  for  respondent. 

Judgment. — We  think   the   lower   Courts  have    placed 
narrow  a  construction  on  the  words  of  section  310-A  of  the  God| 
of  Civil  Procedure.     We  see  no  reason  why  the  words  "  whos 
immoveable  property  has  been  sold  "  should  not  be  construed  so  i 
to  include  cases  where  a  party  acquires  an  interest  in  the  property 
such  as  would  otherwise  entitle  him  to  apply  under  the  seotio 


*  Giril  Mi8cellaneoQ8  Second  Appeal  No.  IS  of  1906,  presented  against  th| 
decree  of  H.  O.  D.  Harding,  Esq.,  District  Judge  of  South   Canara,  in  App 
Suit  No.  279  of  1905,  presented  against  the  order  of  M.R.Ry.  M.  Kar 
Row,  District  Munsif  of  Kasargod,  dated  the  1st  August  1905,  in  exeontio| 
appHcation  No.  326  of  1905  in  Original  Suit  No.  177  of  1902. 
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where  the  interest  has  been  aequired  after  the  sale  and  before  the 

expiration  of  the  thirty  days.    This  construction  seems  to  be  in 

aocordance  "with  the  policy  of  the  section  which  is  to  protect  the 

judgment-debtor,  since  oases  may  well  arise  in  which  it  is  to  the 

interest  of  the  judgment-debtor  to  transfer  his  interest  with  a  view 

to  an  application  under  the  section  being  made.   Under  section  346 

title  does  not  pass  to  the  purchaser  until  the  sale  is  confirmed,  and, 

until  confirmation  in  oar  view,  it  is  open  to  the  judgment-debtor  to 

transfer  his  idterest  so  as  to  entitle  the  party  to  whom  the  interest 

is  transferred  to  apply  under  section  310-A.     The   observation 

in  the  judgment  in  Erode  Manikkoth  Krishnan  Nair  v.  Puthkdeth 

Chembakkoseri  Krishnan  iVair(l)  is  no  doubt  obiter^  but  it  supports 

this  view.     We  are  unable  to  agree  with  the  decision  of  the 

Calcutta  High  Court  in  Hazari  Ram  v.  Badai  Ram  and  Nando 

Isal{2)^  upon  which  the  Munsif  relied.     The  appeal  is  allowed 

with  costs  here  and  in  the  Courts  below. 


Appapa 
Shbtti 

V. 
KUNHATI 

Beari. 


APPELLATE  CIVIL. 

Before  Mr,  Justice  Benson  and  Mr.  Justice  Wallts, 

MABIVITTIL  MATHU  AMMA  and  another  (PETiTioNERs— 
Defendants  Nos.  6  and  2),  Appellants, 

V. 

PATHRAM  KUNNOT  CHERUKOT  and  others  (Countbr- 

PEriTIONBRS—FLAINTOTS  NoS.    1    TO   3   AND   F1R8T   DEFENDANT'S 

Legal  RepRBSBNTATiyBs),  Bespondbnts.* 

Civil  Procediu-e  Code— Act  XIV  of  18S2,  89,  244,  27 S— Application  in  execution 
of  decree  againtt  kamavan  by  a  member  of  the  tartvad. 

Where  a  decree  is  passed  against  the  karnavan  of  a  tarwad  in  liis  representa- 
tiTe  capacity,  all  the  members  of  the  tarwad  must  Le  held  to  be  parties  to  the 
soit  and  si^h  members  in  execution  proceedings  must  proceed  under  sect'on  244 
of  the  Cinl  Procedure  Code  and  not  under  section  27S. 


190(1. 
October  26. 


(1)  I.L.B.,  26  Mad.,  365,  (2)  1  Oalc.  W.N.,  279. 

*  Ciyil  Miscellaneous  Second  Appeal  No.  101  of  1906,  presented  against  the 

decree  of  M.R.Ry.  M.  Mjmdappa  Banjera,  Subordinate  Judge  of  South  Malabar  at 

^  Calient,  in  Appeal  Suit  No.  198  of  1906,  presented  againit  the  order  of  Mr,  P.  J. 

BeRozario,  Additional  District  Munsif  of  Calicut,  in   Miteellaneons   Petition 

ITo.  478  of  1904  in  Original  Suit  No.  628  of  1902, 
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Maiitittil  a  dKcbee  was  passed  against  ths  deceased  first  defendant  in 

^^^     Original  Suit  No.  638  of  1902  as  kamavan  of  tiie  tarwad  of 

^-         which  the  petitioners  appellants  are  members.    In  execntion  of  the 

EuNNOT     decree  certain  properties  were  attached  and  appellants  put  in  a 

petition  for  release  of  the  properties  attached  on  the  ground  that 

the  properties  belonged  not  to  the  common  tarwad^  but  to  their 

own  Tavazhi.     The  petition  was  rejected.     On  appeal,  the  District 

Court  held  that  no  appeal  lay  as  the  petition  must  be  oonsideied 

to  have  been  presented  by  petitioners  under  section  278  and  not 

under  section  244,  as  although  ^hej  were  defendants  in  the  suit, 

their  claim  was  put  in  not  as  defendants  in  the  suit  but  on  behalf 

of  their  own  tavazhi. 

Petitioners  appealed  to  the  High  Court. 
3f.  Goindan  Nair  for  appellant* 
r.  JB.  Bamachandra  Ayyar  for  respondent. 
JuDOMEKT  (Benson,  J.). — ^Not  only  defendants  Nob.  2  and  6 
but  also  all  the  members  of  their  tavazhi  must  be  held  to  be  bound 
by  the  decree  against  the  tarwad  and  parties  lo  the  suit  on  the 
principle  laid  down  in  Kamal  Kuiti  v.  Ibrayi{\). 

The  decisions  relied  on  by  the  Subordinate  Judge  are  not  in 
point.  The  appellants'  right  to  object  to  the  attachment  is  thei^- 
fore  under  section  244  not  under  section  278,  Civil  Procedure 
Code. 

The  decree  of  the  Subordinate  Judge  is  therefore  wrong.  It 
is  set  aside  and  he  must  restore  the  appeal  to  his  file  and  dispose 
of  it  in  accordance  with  law.    Costs  in  this  Court  will  abide. 

Wallis,  J. — I  agree.  In  this  case  a  decree  has  been  given 
against  the  kamavan  as  representing  the  members  of  the  whole 
tarwad.  In  accordance  with  the  decision  in  Kamal  KuUi  v. 
Ibrayi{l)f  all  the  members  of  the  tarwad  must  be  taken  to  be 
parties  to  the  suit  for  the  purpose  of  execution  proceedings,  and,  if 
parties,  they  must  proceed  under  section  244  and  not  under  section 
278.  The  fact  that  they  claim  the  property,  which  has  been 
attached,  adversely  to  the  other  members  of  the  tarwad  does  not 
make  them  any  less  constructive  parties  to  the  decree.  In  Rama- 
nathan  Chettiar  v.  Lewai  Marakayar{2)y  a  defendant  who  objected 
to  the  attachment  of  property  of  which  he  was  trustee  was  allowed  ' 
to  proceed  under  section  278,  because  he  was  claiming  as  trustee  on 

(1)  I.L.B.I  84  Mad.,  658.  (8)  I.L.B.,  83  Had.,  I9i^. 
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behalf  of  persons  who  were  not  parties  to  the  suit,  and  timilarlj  in  Maeitittil 

Abdurahiman   KtUii   Haji  v.   Kwnhammed  Koya(l)y  a  kamayan  ^in^ 

against  whom  there  was  a  personal  decree  only  was  allowed  to  v* 

proceed  under  section  278,  becanse  he  was  claiming  on  behalf  of  Kunnot 

persons  who  were  not  parties  to  the  suit.      The  facts  in  Bengan  ^""^'**^* 
Patter  v.  Lakahmi  Neithiar{2)  appear  to  have  been  similar. 


APPELLATE  CIVIL. 

B^ore  Sir  Arnold  White^  Chief  JuaUoey  and  Mr.  Justice  Miller. 

KURELLA  CHENCHAYYA  (Petitionbb  in  Exbcutiok  ipos. 

Application  in  Small  Causb  Suit  No.  1166  of  1904  on  November 

THB  FiLB   OF  THB   ADDITIONAL  SuB-CoTJBT,   QODATABi),  *- '- — 

€>. 

POLISETTI  SITAKAMASWAMY  (Counteb-pbtitionbr  in 

ExBOUTioN  Application  in  Small  Causk  Suit  No.  lit 6  of  1904 

ON  tbb  Filb  of  tub  Additional  Sub-Coubt,  Godavabi).* 

Provincial  SmaU  Cauae  CowrU  Act,  Act  IX  of  1887,  a,  85-  Application  wndor,  to  ha 
made  in  Oowrt  having  Jwriadiction  at  time  of  applieation^ 

Where  a  Court  ol  SmaU  CanieB  !■  abolisbed  after  haring^  patted  a  decree,  the 
Court  in  which,  under  taction  85  of  Act  IX  of  1887,  proceedlngt  are  to  be  takctn 
in  respect  of  such  decree,  it  the  Court  in  which  the  suit,  if  inttitoted  at  the  time 
of  tueh  application,  would  havo  to  be  instituted. 

Where  the  jurisdiction  in  such  a  case  is  to  be  determined  bj  C04sideriDg  the 
place  of  residence  of  the  defendant,  his  residence  at  the  time  of  tbe  application 
IB  to  be  considered  as  his  place  of  residence. 

The  facts  necessary  for  the  report  of  this  case  appear  in  the 
Order  of  Bef erence  which  was  as  follows : —  ^ 

**  Upon  the  application  of  the  decree-holder  in  Small  Cause  Suit 
No.  1166  of  1904  on  the  file  of  the  Additional  Sub-Court  of 
Bajahmundry,  I  have  the  honour  to  refer  the  following  questions 
for  the  opinion  of  the  High  Court  under  section  617  of  the  Civil 
Procedure   Code.     The  questions  arise  in  an  application  under 

(1)  10  M.L.J.,  85.  (2)  U  M.L.J.,  187. 

*  Referred  OasTNo.  3  of  1906,  stated  nnder  section  617  of  Act  XIV  of  1882, 
by  the  District  Munsif  of  EUore  in  Small  Cause  Suit  No.  1 J  66  of  1904  on  the  file 
of  the  Additional  Subordinate  Judg^e's  Court  of  Rajabmundry. 
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KuBiLiA     Bection  223  of  the  Ciyil  Procedure  Code,  made  by  the  decree- 

^,  holder  for  transmission  of  the  decree  for  execution  to  the  Distriot 

PoLisiTTi    Munsif 's  Court  of  Gndivada.    The  decree  was  passed  by  the  late 

8WAMY.      Additional  Sub-Court  of  Eajahmundry   which  exercised    small 

cause  jurisdiction  over  the  District  Munsifs  of  EUore,  Tanuku  and 

late  Narsapur. 

ijf.  From  the  execution  petition  filed,  this  appears  to  be  the 
first  application  after  decree.  The  judgment-debtor  according  to 
the  decree  was  a  resident  of  Masulipatam.  It  is  now  alleged  that 
he  has  properties  in  Q-udivada  and  is  resident  there. 

8.  Application  is  made  to  this  Court  for  a  certificate,  etc., 
under  section  223  on  the  ground  that  this  Court  succeeded  the  late 
Eajahmundry  Court  within  the  meaning  of  section  35  of  the 
Provincial  Small  Cause  Courts  Act. 

4.  Under  that  section  proceedings  before  or  after  decree  whidi 
might  have  been  had  in  a  Court  which  had  ceased  to  exercise 
jurisdiction  may  be  had  in  the  Court  which  if  the  suit  out  of 
which  the  proceedings  had  arisen  were  about  to  be  .instituted 
would  have  jurisdictign  to  try  the  suit.  If  the  suit  were  to  be 
laid  now  it  should  be  in  the  Sub-Court  of  EUore  under  section 
16  within  whose  small  cause  jurisdiction  (Gudivada,  Narsapnr 
including  old  Bhimavaram  and  Bezwada  Munsifis)  the  defendant 
resides.  At  the  time  the  suit  was  laid  defendant  was  a  resideut 
of  Masulipatam  and  the  suit  could,  therefore,  have  been  laid  in 
the  District  Munsifs  Court,  Masulipatam. 

5.  A  personal  action  should  ordinarily  be  filed  in  the  Court 
within  whose  jurisdiction  defeudant  resides.  The  suit  may  not' 
be  instituted  anywhere  else  unless  the  Court  grants  leave  to  the 
plaintiff  to  do  so.  In  the  present  case  the  defendant  did  not  reside 
within  this  Court's  jurisdiction  either  at  the  time  of  the  institution 
of  the  suit  or  now.  I  therefore  consider  that  the  application  fo^ 
transmission  should  be  made  to  the  Ellore  Sub-Coiut  if  trans- 
mission under  section  223  were  necessary,  (2)  that  defendant 
being  resident  in  Gudivada  petitioner  could  apply  in  the  Distriot 
Munsifs  Court  of  Gudivada  without  any  transmission  under 
section  223. 

6.  Afl,  however,  it  was  represented  that  similar  applications  in 
other  Courts  have  not  been  entertained  and  the  question  has 
become  of  general  importance  I  was  desired  to  refer  the  matter  to 
the  High  Court.     I  may  point  out  that  a  transmission  by  a  Court 
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whioh  did  not  pass  the  deoi*ee  will  be  a  meaningless  formality  as     kuulla 
there  is  no  record  whatever  in  snoh  Court  either  to  show  that  any  ^"'^^^^a^^^- 
deoree  was  passed  or  as  to  what  execution  was  previously  taken    Polisbtti 
at  Bajahmundry.    The  suit  and  execution  registers  and  other      swakt. 
records  are  in  the  custody  of  the  District  Court  at  Rajahmundry, 
and  I  doubt  whether  it  would  be  considered  expedient  to  have  the 
registers  containing  suits  from  various  Mnnsiiis  sent  for  on  each 
snoh  application. 

7.  The  questions  I  beg  to  refer  are — 

I .  Whether  on  the  abolition  of  the  Sub-Court  at  Bajahmundry 
the  decree-holders  desiring  to  execute  their  decrees  against 
defendants  residing  outside  the  jarisdiction  of  that  Court  could 
apply  in  the  District  Munsif  s  Court  within  whose  local  jurisdic- 
tion defendant  resides  without  application  for  transmission  of 
record  under  section  223. 

II.  If,  however,  such  application  is  necessary  whether  it 
fthould  be  made  to  the  Court  where  the  defendant  resided  at  the 
time  of  the  institution  of  the  suit  or  at  the  time  the  application 
is  made." 

The  parties  were  not  represented.  * 

Judgment. — The  suit  was  instituted  in  Bajahmundry  Addi- 
tional Subordinate  Judge's  Court  as  a  small  cause  suit.  That 
Court  passed  a  decree  and  was  subsequently  abolished.  Its  records 
and  registers  are  kept  in  the  District  Court  of  G-odavari  at 
Bajahmundry,  but  the  District  Court  has  no  jurisdiction  of  &ny 
sort  over  the  town  of  EUore.  The  suit  was  on  a  promissory  note 
executed  in  EUore  town  by  a  resident  of  MasuUpatam  now  residing 
at  Gudivada.  The  Rajahmundry  Court  had  small  cause  jurisdiction 
over  Ellore  town:  it  entertained  the  suit  because  the  contract 
was  made  in  Ellore.  There  was  then  no  Subordinate  Court  at 
Ellore. 

Now,  according  to  the  District  Mnnsif ,  tlie  Subordinate  Court 
at  Ellore  would  have  jurisdiction  to  entertain  the  suit,  because 
it  has  jurisdiction  over  Gudivada  where  the  defendant  resides. 
If  it  has  small  cause  jurisdiction  over  Ellore  town  or  Gudivada 
no  other  Court  would  have  jurisdiction  to  entertain  the  suit  if 
instituted  now  (section  16  of  the  Provincial  Small  Cause  Courts 
Act). 

MasuUpatam  may  be  left  out  of  consideration  because  if  the 
suit  was  instituted  now  it  would  be  in  a  Court  having  jurisdiction 
19 
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KUBVLL4    over  the  plaoe  where  the  defendant  resides  now  and  therefore  in 
nENoiAYYA.  Q^ji^ada,  If  not  in  Ellore,  Subordinate  Oonrt. 
P0LI8ETT1  ^Q  answer  the  first  question  not  generally  as  put  but  in 

nwAUY.      respect  of  this  special  case.    If  the  Subordinate  Court  of  Ellore  is 

the  Court  in  which  the  suit  if  instituted  now  should  be  instituted, 

the  application  must  be  made  there. 

Afl  to  the  second   question  where  the  jurisdiction  is  to   be 

determined  by  considering  the  place  of  residence  of  the  defendant^ 

his  residence  at  the  time  of  the  application  is  to  be  considered  as 

his  place  of  residence. 


APPELLATE  CRIMINAL. 
Before  Mr.  Justice  Benson, 

1J)0C.  EMPEROR 

September  14. 


MAYAN DI  KONAN  and  another.* 

Uadras  District  Municipaliiies  Act  IV  of  18S4,  s.  188  (n)—'Not  necessary  to 
constitute  offence  thai  the  cattle  nhould  have  been  kept  for  purposes  of  trade  — 
2Tn  0  fence  if  cattle  not  hahitualhj  "kept. 

An  o£fence  under  section  188  (n)  of  Madraa  Act  IV  of  1884  is  committed 
when  a  person  keeps  more  than  10  head  of  cattlo  in  a  private  place,  tbongh  not 
for  purposes  of  trade.  It  is  necessary,  however,  that  there  must  be  regular  naer 
of  the  place  for  keeping  more  than  10  head  of  cattle ;  and  a  mere  temporary 
nser  for  sncb  purpose  will  not  constitute  the  offence. 

The  accnsod  in  these  cases  were  prosecuted  under  section  188  (n)  of 
the  Madras  District  Municipalities  Act  for  not  obtaining  licenses 
for  keeping  more  than  ten  head  of  cattle.  The  cattle  admittedly 
were  not  kept  for  purposes  of  trade  and  it  was  proved  that  the 
usual  number  kept  was  less  than  10,  although  such  number  was 
exceeded  on  a-  particular  occasion.  The  Bench  before  whioh  the 
oases  were  tried  held  that,  as  the  cattle  were  not  kept  for  purposes 
of  trade,  no  offence  was  committed  and  acquitted  the  accused. 


•  Criminal  Appeals  Nos.  324  and  325  of  1906,  presented  under  section  417  of 
the  Code  of  Criminal  Procedure  against  the  judgments  of  acqnittal  passed  on 
the  accused  in  Summary  Trials  Nos.  1073  and  1074  of  1906,  respeotiTelj,  by  the 
noh  Magistrates  %i  Srirangan^, 
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Appeals  were  preferred  against  the  orders  of  acquittal. 

The  Pablio  Prosecutor  for  appellant. 

A.  S.  Balasfubrahmania  Ayyar  for  accused. 

JuDoicBNT. — ^The  construction  placed  hj  the  Beuoh  of  Magis* 
trates  on  section  188,  clause  (n)  of  the  Madras  District  Munici- 
palities Act  No.  lY  of  1884  is  erroneous  The  words  ''  offensiye 
Mid  dangerous  trades"  arsd  merelj  jrords  of  general  description 
to  facilitate  rcferencCi  and  cannot  limit  or  control  the  plain  words 
of  t^e  section  which  are*''  no  place  shall  be  used  for  any  one  or 
more  of  the  purposes  specified  "  in  the  section  unless  licensed. 
It  is  the  place  that  must  be  licensed  for  one  or  more  of  the 
purposes  specified. 

In  the  present  case,  however,  the  finding  is  that  the  place  was 
not  being  r^ularly  used  for  keeping  10  or  more  bead  of  cattle, 
though  that  number  was  found  there  on  one  occasion  by  the 
Inspector.  The  user  was  found  to  be  of  a  merely  temporary 
character,  and,  in  view  of  this  finding,  it  does  not  appear  to  be 
necessary  in  the  interest  of  public  justice  to  set  aside  the  acquittal. 

The  appeals  are  dismissed. 


Empbboe 

MllAlTDl 
KOMAN. 


APPELLATE  CRIMI^^AL. 

Before  Mr.  Justice  Benson. 


EMPJ£ROR 

p, 

NAG  AN  OHETTY.* 


1906. 

September 

26. 


Madras  District  Municijyflities  Jet  IV  oj  18S4,  ».  22  i — Section,  applies    to 
lane$  having  no  side  drains  or  ditches. 

The  obligation  imposed  on  Iiouse-owners  by  8oo:ion  222  of  the  District 
Manioipaliiiefl  Act,  of  not  letting  dirtj  water  pass  into  the  street  is  not  conditional 
on  the  existence  of  drains  ma^le  by  the  municipiHty. 

The  hardship  which  may  be  iufliuted  on  hoaso-owners  where  the  municipality 
has  provided  no  drains  is  a  matter  to  bo  considered  in  graduating  the  penalty. 

ThB  facts  are  fully  stated  in  fche  judgment. 
The  Acting  Public  Prosecutor  for  appellant. 
C.   Venkatasubbaramia/f  for  accused. 


*  Criminal  Appeal  No.  385  of  1906,  presented  under  section  417  of  the  Code 
of  Ciiminal  Procedure  against  the  judgment  of  acquittal  passed  on  the  aooosed 
in  Calender  Case  No.  95  of  1906  by  the  Court  of  Bench  Magistrate  of  Karur« 


19' 
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Judgment. — ^The  view  of  the  Bench  of  Magistrates  that  section 
222  of  Act  IV  of  1884  (Madras)  does  not  apply  to  lanes  having  no 
side  druns  or  side  ditches  is  erroneons,  as  was  pointed  ont  in  the 
case  of  Queen-Empress  v.  8evudappayyar{\),  The  amendment 
of  the  section,  which  was  made  hy  Act  III  of  1897^  does  not  affect 
the  present  question.  The  words  "  except  a  drain  '*  after  "  street ' ' 
are  inserted  in  the  section,  because  a  "  street  *'  as  defined  in  the 
Act  includes  a  drain  where  there  is  such  in  or  on  the  side  of  a 
street,  but  they  do  not  imply  that  every  street  to  be  within  the 
purview  of  the  section  must  have  a  drain  in,  or  by  the  side  of  it. 
The  Legislature  has  not  made  the  providing  of  drains  by  the 
municipality  a  condition  precedent  to  the  obligation  imposed 
upon  the  owner  or  occupier.  There  may  be  practical  hardship  in 
enforcing  the  obligation  in  particular  cases  where  no  drains  are 
provided  by  the  municipality,  but  the  Mstgistrates  have  power  to 
^rraduate  the  penalty  according  to  all  the  facts  of  each  case . 

As  the  acquittal  is  based  on  an  erroneous  view  of  the  law  it  is 
set  aside  and  the  Bench  must  restore  the  case  to  their  file  and 
dispose  of  it  according  to  law. 


APPELLATE  CRIMINAL. 


1906. 
September  7. 


Before  Mr,  Juetice  Benson. 
IN  THE  MATTER  OF  *  ALRAJA  NAIDU.'' 

Df/omoifon — No  proseention  l%e$  for,  in  reepect  of  answers  (jiven  by  a  party  ic 
questions  asked  by  Court, 

It  it  oontrarjr  to  publio  policy  that  a  person  bound  to  stmte  the  tmth.  in 
aniwer  to  questions  pat  to  him  by  a  Conrt  shonld  be  liable  to  be  proseonted  for 
defamation  in  respect  of  answers  so  giren,  though  untrue  and  not  given  in  good 
faith. 

Manjaya  v.  Bssha  Shetti,  (I.L.B.,  11  Mad.,  477),  followed. 

Thb  complainant  brought  a  suit  for  money  against  the  defendant 
in  the  Muusif's  Court.     The  defendant  pleaded  that  the  suit  was 


(1)  I.L.B.,  15  Mad.,  91. 

*  Criminal  KeTision  Case  No.  191  of  1906,  presented  under  sociious  435 
and  489  of  the  Code  of  Criminal  Procedure,  praying  the  High  Court  to  recite  the 
judgment  of  M.B.Ry.  B.  Nagasnndram  Ayyar,  Depaty  Magistrate  of  Ami  Divi- 
sion, dated  83rd  February  190G,  in  Calendar  Case  No.  I  of  1906. 
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brought  oat  of  spite  and  in  answer  to  questions  put  to  him  by  the      i«  ihk 
Court,  he  gave  answers  which  were  defamatory  of  plaintiff.     On   "'^Teua  ' 
these  facts,  the  accused  was  convicted  of  an  offence  under  section      ^aidu. 
500,  Indian  Penal  Code^  by  the  Deputy  Magistrate  and  sentenced 
to  pay  a  fine  of  Bs.  15. 

The  material  portion  of  his  judgment  is  as  follows  :^- 

"  The  accused's  story  of  the  complainant's  wife  attempting  to 
drag  him  to  go  and  swear  in  a  temple  cannot  be  believed.  As 
this  story  is  not  credible^  the  accused's  plea  that  he  made  the  state* 
ment  in  good  faith  for  the  protection  of  his  own  interests  in  the 
civil  suit  cannot  be  accepted.  The  statement  could  not  have  been 
made  in  good  faith,  as  the  accused  has  not  been  able  to  proire  that 
he  was  waylaid  by  complainant's  second  wife  as  alleged.  Though 
the  accused  did  not  actually  say  that  the  second  wife  of  the  com- 
plainant misconducted  herself  or  was  unchaste,  his  story  led  to  the 
inference  in  the  minds  of  the  hearers  that  the  woman  was  not 
considered  chaste. " 

The  accused  moved  the  High  Court  under  section  435  of  the 
Code  of  Criminal  Procedure. 

The  Hon.  Mr.  L,  A.  Oovindaraghava  Ayyar  for  petitioner. 

Order. — The  petitioner  was  a  party  to  a  civil  suit  and  was 
examined  by  the  District  Munsif  in  relation  to  it  under  section 
118  of  the  Civil  Procedure  Code  and  then  made  the  statement 
said  to  be  defamatory.  It  is  not  clear  whether  he  was  examined 
on  solemn  affirmation ;  but  in  any  case  he  was  under  sections 
5  and  13  of  the  Indian  Oaths  Act  under  an  obligation  to  state  the 
truth,  and  was  liable  to  a  prosecution  for  giving  false  evidence  if 
he  spoke  falsely.  That  being  so,  he  is  not  liable  to  a  prosecution 
for  defamation  for  using  the  language  he  did.  This  is  a  matter 
of  public  policy  as  explained  in  Manjaya  v.  Se%\ia  S/ieiti{l),  I  set 
aside  the  conviction  and  order  the  fine,  if  paid,  to  be  refunded. 


(1)  I.L.R.,  11  Mad.,  477. 
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APPELLATE  CRIMINAL. 
Before  Mr.  Jwtiee  Benson. 

1906.  MUTHIAH  CHETTY 

September, 


26,87. 


EMPEEOB.* 

CfiminQl  Prpced^^re  Code,— Act  V  o/1898,  aa.  2J6,  486— Section  215  opjUiM,  only  to 
a  commitment  actually  made  and  not  to  order  6y  Beetione  Judge  directing 
comniittal. 

The  provitioni  of  Beotion  216  of  the  Code  of  Criminal  Prooednre  applj  onlj 
to  a  commitment  actnallj  made  and  not  to  a  ease  where  a  Sestiont  Judge  in 
exercise  of  the  powers,  vetted  in  him  by  section  436  of  the  Code,  sets  aside  an 
order  of  discharge  made  bj  a  Magistrate  and  directs  a  committal  to  the  Seaaioaa. 
In  saoh  oases  the  High  Court  may  consider  the  facts,  as  well  as  the  questions  of 
law  inroWed,  to  determine  whether  the  Sessions  Judge  has  ezeroised  a  proper 
discretion. 

Pirthi  Chand  Lai  v.  SampaHa,  (7  C.W.Nm  327),  referred  to. 

The  petitioner  was  the  first  aooosed  and  the  oounter-petitioner, 
the  complainant  in  Bevision  Case  No.  2  of  1906  on  the  file  of  the 
Sub-divisional  Magistrate  of  Madura  Division.  The  complaint  was 
for  ofEenoes  under  sections  420  and  467  of  the  Indian  Penal  Code. 
The  Magistrate  discharged  the  accused  under  section  209  of  the 
Code.  Complainant  petitioned  the  Sessions  Court  to  set  aside  the 
order  of  discharge  under  sections  436  ^d  437  of  the  Code.  The 
Sessions  Judge  set  aside  the  order  of  discharge  and  directed  the 
committal  of  the  first  accused  to  the  Sessions. 

The  first  accused  presented  criminal  revision  petition  to  the 
High  Court  under  sections  435  and  439  of  the  Code. 

Mr.  A.  OowdeU  and  K.  N.  Ayya  iot  petitioner. 

The  Acting  Public  Prosecutor  for  the  Crown. 

Obdbb. — ^The  Public  .Prosecutor  argues  that  section  215  of 
the  Code  of  Criminal  Procedure  indicates  that  the  High  Court 
ought  not  to  interfere  with  a  Sessions  Judge's  order  directing  a 
commitment  to  be  made,  except  on  a  point  of  law.    That  section 


*  Criminal  Beyision  Case  No*  186  of  1906,  presented  under  sections  485  and 
430  of  the  Code  of  Criminal  Procedure,  praying  the  High  Court  to  rerise  the  order 
of  A.  F.  Finhey,  Esq.,  Sessions  Judge  of  Madura  Dirision,  in  Criminal  Berision 
petition  No.  8  uf  1906,  setting  aside  the  order  of  discharge  of  the  Sub-divisional 
First-class  Magistrate,  Madura  DiTision,  in  Begister  Case  No.  2  of  1906. 
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refers  odIv  to  a  commitment  actually  made  and  there  is  the  direct    MirruiAM 
authority  of  the  case  of  Pirihi  Chand  Lai  v.  Sampatia{l)  against     Cukttt 
the  contention  of  the  Public  Prosecutor  and  the  observations  in    Empmoi. 
Q^een-EmpresB  v.   Balasmnatamhi{2)   and   ITari  Doss  Sanyal  t. 
8ariiu,lla{2)  support  the  view  in  Pirihi  Chand  Lai  v.  8ampatia{l), 

I  have  no  doubt  that  it  is  open  to  the  High  Coort  to  consider 
whether  the  Sessions  Judge  has  or  has  not  exercised  a  proper 
judicial  discretion  under  section  436  of  the  Criminal  Procedure 
Code  in  setting  aside  a  Magistrate's  order  of  discharge,  and  that 
for  this  purpose  the  High  Court  maj  consider  the  facts  as  well 
as  the  questions  of  law  involved.  Though  the  High  Court  has 
this  power,  I  need  hardly  say  that  it  will  only  exercise  it  where 
it  is  manifest  that  the  Sessions  Judge's  order  is  improper,  as,  for 
instance,  where  there  is  no  evide&ce  to  prove  the  offence  charged 
or  where  it  is  clear  that  the  Court  would  not  act  on  the  evidence. 

In  the  present  case  the  facts  have  been  fully  argued  before 
me  by  Mr.  Cowdell  for  the  petitioner,  and  by  the  Public 
Prosecutor  and  I  find  that  there  is  the  direct  evidence  of  three 
witnesses,  viz.,  the  complainant  and  the  fifth  and  seventh 
prosecution  witnesses,  that  exhibit  A  is  a  forgery,  and  there  are 
circumstances  referred  to  by  the  Sessions  Judge  which  may  be 
considered  to  support  the  charge.  On  the  other  hand,  there  are 
several  considerations  referred  to  by  the  Magistrate  who  held  the 
preliminary  enquiry  which  make  it  improbable  that  the  charge  is 
true.  But  the  ultimate  question  is  whether  the  direct  evidence 
of  the  three  prosecution  witnesses  who  speak  directly  to  the 
alleged  forgery  is  true  or  false. 

The  offence  alleged  being  a  grave  one,  and  as  such,  triable 
tinder  the  scheme  of  the  Code  only  by  a  Court  of  Sessions,  it  is 
desirable  that  the  truth  of  the  evidence  of  these  witnesses,  and 
the  value  to  be  attached  to  the  counter  considerations  urged  by 
the  Magistrate,  should  be  tested  and  weighed  by  a  supeiior 
Court  with  the  aid  of  assessors  and  with  the  advantage  of  hearing 
the  witnesses  give  their  evidence  in  the  presence  of  the  Court. 

For  these  reasons  I  must  decline  to  set  aside  the  order  of  the 
Sessions  Jud^e. 

(1)  7  C.W.N..  327.  (3)  I.L.R..  14  Mad.,  888. 

(3)  I.L.R.,  16  Calo.,  021. 
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appella'Te  criminal. 

B^ore  Mr.  Jusiice  Benson  and  Mr.  Jueiiee  WaUii. 
ANNA  AYYAR  akd  othbbs 

V, 

EMPEBOR.* 

Sup9rii%iend$ttc$,  powers  off  q/  High  Court — CrtmtnoZ  Froceedingn^  stay  of  wA 
civil  suit  on  same  facts  pending. 

The  defendant  in  a  civil  sait  ought  not  to  be  allowed  fx)  prejudice  the 
of  snoh  snit  by  launching  and  proceeding  with  a  criminal  protecntion  on 
same  facts  against  the  plaintiff  and  hif  witrefses  and  such  proceedings 
launched,  will  be  stayed  by  the  High  Court  in  the  exercise  of  its  powers 
superintendence . 

Badara  Viranna  y.  The  (^ueen,  (I.L.B.,  S.Mad.^  400),  distinguished  ;  In  re  J)eva 
Valad  JBhavani^  (I.L.R.,  18  Bom.^  681),  distinguished ;  and  (Raj  Kuftuuri  Debt 
Bamaeundari  Dtbi,  (I.L.R.,  23  Gale,  610),  distinguished. 

Ok£  S,  the  daughter  of  first  petitioner  and  siBter  of  petitioner 
Nos.  2 — 4  died,  leaving  a  will  by  which  she  bequeathed  he 
properties  to  her  brothers,  petitioners  Nos.  2 — 4.  Sixth  petitioned 
wrote  the  will  and  petitioners  Nos.  J — 9  attested  it. 

The  will  on  being  presented  to  the  Bub-Begistrar  for  registration 
was  objected  to  by  counter-petitioner  on  the  ground  that  it 
not  executed  by  the  deceased  8. 

The  Sub-Begistrar  and,  on  appeal,  the  District  Begistrar  ref  us 
registration  on  the  ground  that  the  execution  of  the  will  was  nc 
proved. 

Petitioners  Nos.  2 — 4  filed  a  civil  suit  for  the  registration 
the  document  under  section  77  of  the  Begistration  Act 
oountdr-petitioner.  While  the  suit  was  pending,  the  counter-? 
petitioner,  without  obtaining  sanctiou,  preferred  a  complain| 
before  the  Magistrate  against  the  petitioners  alleging  that  they  1 
forged  the  said  will  of  S.     Petitioners  applied  to  the  Magistral 


*  Crimiual  Bevisiou  Case  No.  248  of    ir06,   presented  under  sectious  43J 
and  439  of  the  Code  of  Criminal  Procedure,  prajing  the  High  Court  to  call  foj| 
the  records  in  Petition  Be\ision  Case  No.  2  of  1906  on  the  file  of  M  Jt  Jty.  T. 
Virabadra  Pillai,  Sheristadar. Magistrate  of  Hosur,  to  revise  hia  order  confirme 
by  J.  H.  Robertson,  Esq.,  District  Magistrate  of  Salem,  in  Criminal  Miscel] 
neons  PeMtion  No.   2  of  1906  by  directing  the  complaint  to  be  dismisaed 
want   of  necessary  sanction  or  by  directing  stay  of  proceedings  in  the   s 
Preliminary   Begister    Case   No.  2  of   1906^  pending  the    disposal   of    Civ 
Suit  No.  707  of  1905,  on  the  file  of  District  HunsiTs  Court  of  Krishnagiri. 
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to  siajr  proceedings  in  the  oriminal  case  until  the  oivil  suit  should  Anna  Attab 
be  decided.    He  refused  to  do  so  and  the  District  Magistrate^  on    empe'bor. 
application  to  him,  declined  to  interfere. 

The  petitioners,  therefore,  applied  to  the  High  Court  to  stay 
proceedings  in  the  oriminal  ease. 

The  Hon.  Mr.  £«  ^1.  Gavindaraghava  Ayyar  for  petitioners. 
The  Acting  Public  Prosecutor  opposed  the  application. 
JiTDOMENT. — It  is  uot  Contested  that  sanction  under  section  195 
{e)  is  necessary  in  the  case  of  the  second^  third  and  fourth  accused 
who  are  parties  in  the  civil  suit  instituted  before  the  commence- 
ment  of  these  proceedings.  The  complaint  must,  therefore,  be 
dismissed  so  far  as  oonoerns  these  'accused.  As  regards  the  other 
aoGused  we  think  that  section  1 95  {c)  does  not  render  sanction 
necessary  as  they  are  not  parties  to  the  proceeding  in  which  the 
doomnent  has  been  produced.  It  remains,  however,  to.  be  con- 
sidered whether  the  prosecution  should  be  allowed  to  go  on  against 
them  pending  the  trial  of  the  civil  suit.  In  the  circumstances 
of  the  present  case  we  think  it  should  not.  The  suit  is  one  under 
section  77  of  the  Registration  Act  III  of  1877  praying  for  the 
registration  of  a  will,  and,  in  this  suit,  accused  Nos.  2  to  4  are 
plaintiffs,  the  other  accused  are  likely  to  be  plaintifPs  witnesses 
and  the  defendant  is  the  present  complainant.  After  the  institu- 
tion of  this  civil  suit  the  defendant  preferred  the  present  complaint 
against  the  plaintiffs  and  their  witnesses  charging  them  with 
forgery  of  the  will. 

In  our  opinion  the  defendant  in  a  civil  suit  ought  not  to  be 
allowed  to  prejudice  the  trial  of  such  suit  by  launching  and 
proceeding  with  a  criminal  prosecution  on  the  same  facts  against 
the  plaintiffs  and  their  witnef>ses  pending  the  trial  of  such  suit, 
and  in  the  exercise  of  our  powers  of  superintendence  we  direct 
that  the  proceedings  against  the  accused  other  than  the  accused 
Nos.  2  to  4  be  stayed  pending  the  trial  of  the  civil  suit.  The 
circumstances  of  the  present  case,  we  may  observe,  arc  entirely 
different  from  those  in  the  cases  of  Ead<tra  Virona  v.  The  Qiceen(l), 
In  re  Devji  Valad  Bh<wani{2)  and  Rof  Kumari  Debt  v.  Bamasundari 
Debi{B),  In  the  Madras  case  the  prosecution  was  instituted  after 
the  trial,  in  the  Bombay  case  the  prosecution  had  been  directed 

(1)  I.L.R.,  8  Mad.,  400.  (2)  LL.K.,  18  Bom.  681. 

(«)  LL  Jl.,  28  Ccac,  610. 
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V, 

£mpebob. 


Anna  Ayyae  by  the  Court  under  section  478  of  the  Code  of  Criminal  Procedara 
after  an  enquiry  into  a  claim  petition  under  section  278  of  the 
Code  of  Civil  Procedure,  and  in  the  Calcutta  case,  the  Grininai 
proceedings  were  instituted  first  and  the  civil  suit  appeared  to 
have  been  filed  by  way  of  answer  to  it. 


1906. 
October  9. 


APPELLATE  CRIMINAL. 

Be/ore  Mr.  Justice  Benson. 
EMPEROR 

MANIKKA  GRAMANI  and  othkbs .♦ 

CriminMl  Prwedure  Code-^Aet  V  of  1898,  8s.  423  (1),  S28— Appellate  C<mrt  cam 
itself  try  the  offender-^Cognizance  in  such  cases  under  «.  190  (6)  avd  not  190  (c)« 
Section  423  (1)  (6)  of  the  Code  of  Criminal  Proced^^re  ought  to  he  read  wUh 
s,  528  of  the  Code, 

The  provision*  of  section  423  (1)  (6)  do  not  preclude  au  Appellate  Court, 
when  it  reTerfes  the  findings  aud  teutonoe  under  appeal,  from  trying  the  offender 
itself,  if  the  offence  is  one  ordinarily  triable  by  it.  In  snrh  cases,  the  AppeUate 
Court  takes  cognizance  under  section  190  (6)  and  not  section  190  (c)« 

The  oonnter-petitionors  were  convicted  by  the  Second-olass 
Magistrate  of  Saidapet  of  offences  under  section  147,  Indian  Penal 
C!ode.  The  Deputy  Magistrate  on  appeal  was  of  opinion  that  the 
facts  disclosed  offences  under  sections  148,  324  and  326  of  the 
Indian  Penal  Code,  and  quashing  the  conviction  and  sentences 
tried  the  case  himself  and  convicted  the  counter-petitioners.  On 
appeal^  the  Sessions  Judge  held  that  under  section  423  (1)  (b), 
the  Deputy  Magistrate  had  jurisdiction  only  to  order  a  retrial  by 
a  Magistrate  subordinate  to  him,  and  further  that  having  taken 
cognizance  under  section  190  (c)  of  the  Code,  he  ought,  under 
section  191,  to  have  informed  accused  of  their  right  to  have  the 
case  tried  by  another  Magistrate.    He  held  the  proceedings  void 


*  Criminal  Kerision  Case  Ko.  316  of  1906,  presented  under  sections  436  and 
439  of  the  Code  of  Criminal  Procedure,  praying  the  High  Court  to  rerise  the 
judgment  of  V.  Venugopaul  Chetiy,  Esq.,  Sessioni  Judge  of  Chiugleput,  in 
Crimuial  Appeal  Ko.  2  of  1906,  presented  against  the  judgment  of  Mohammed 
Oosman  Sahib,  Deputy  First.olass  Magistrate  of  Saidapet  Division,  in  Calendar 
09M0  No.  869  of  1906. 


Digitized  byVjOOQlC 


K^OI,.  XXi.)  MaDBAS  S£Et£d.  249 

OH  both  the  groands,  and  directed  a  retrial  by  some  other  First-     £mp£bor 
Glass  Magistrate.  Mani'«a 

The  G-oyemment  moved  the  High  Court  under  sections   435    Gramani. 
and  439  of  the  Code. 

The  Public  Prosecutor  for  petitioner. 

Mr.  S.  B,  Osborne  for  accused. 

Judgment. — ^The  petition  is  not  opposed.    I  am  of  opinion  that 
Uxe  order  of  the  Sessions  Judge  directing  a  retrial  is  erroneous. 

The  Sub-Divisional  Magistrate  as  the  Court  hearing  appeals 
from  the  Second-class  Magistrate  had  jurisdiction  under  section 
423  (1)  (6)  of  the  Code  of  Criminal  Procedure  to  reverse  the 
finding  and  sentence  of  the  Second-class  Magistrate  and  to  order 
a  retrial  by  a  Court  of  competent  jurisdiction  subordinate  to  him 
as  an  Appellate  Court.  These  latter  words  when  read  with  section 
528  are  not  to  be  taken  as  words  of  limitation,  and  do  not  exclude 
the  Appellate  Court  from  itself  trying  the  offender,  the  offence 
being  one  within  the  ordinary  jurisdiction  of  the  Sub-Divisional 
Magistrate.  This  was  expressly  decided  by  this  Court  in  the  case 
of  Yedakadeth  E!anarfm(l). 

The  Sessions  Judge  was  also  in  error  in  holding  that  the  Sub- 
Divisional  Magistrate  entertained  the  complaint  under  section  190 
(1)  {c).  If  that  section  had  any  application  at  all,  it  is  clear  that 
the  Magistrate  acted  under  clause  (6)  as  he  had  before  him  the 
police  charge  sheet  stating  all  the  facts. 

The  order  of  the  Sessions  Judge  is  set  aside  and  he  is  directed 
to  restore  the  appeal  to  his  file  and  to  dispose  of  it  according 
to  law. 

(1)  Weir's  •  Law  of  Offences,'  4th  edition,  Vol.  II,  page  481. 
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APPELLATE  CIVIL. 

Before  Mr.  Justice  Benson  and  Mr.  Justice  Walks. 

1906.  BALAMONEY  (Plaintiff),  Petitioneb, 

October  19, 


28,24. 


RAMA8AMI  CHETTIAE  and  othbks  (Dbfbndants), 

BSSPOVDBNTS.* 

Civil  froo^dmr^  Code— Act  XIV  o/1882,  a.  IZO—DisereiimM-y  power  of  ComtI  ttmder 
0. 180  fiot  intorfored  iciih  on  rovieion^Such  power  should  he  ewereieed  ufMk 
ca/¥Hon. 

The  High  Court  will  not  in  revision  interfere  where  a  lower  Court,  in  the 
exercise  of  its  discretionary  power,  refuses  inspection  of  documents  prodaoed 
before  it  under  a  sealed  coTer  in  obedieooe  to  au  order  under  section  180  of  the 
Ciril  Procedure  Code. 

The  power  ot  refosing  iospection  should,  however,  be  exercised  with  g^reat 
caution  $  and  the  opposite  party  should  be  allowed  to  inspect  and  take  copies  of 
the  documents  when  they  relate  to  matters  in  issue,  unless  they  are  priyUeged 
in  law,  relate  exclueively  to  the  case  of  the  party  producing  them  and  contain 
nothing  supporting  oi*  tending  to  support  the  other  side. 

The  facts  necessarj  for  this  report  are  set  out  in  the  judgment. 

8.   Srinivasa    Ayyangar  and    iV^.    -R.   K,    Thathachariar    for 
petitioner. 

T.    V.   Seshagirl    Ayyar  and    K.    Ramachandra    Ayyoutr   for 
respondents. 

JuDGMBNT. — ^Following  the  decision  If^  re  Nizam  qf  Rydera- 
bad{\)  and  Motilal  Kashibhai  v.  Nana(2)y  we  must  refuse  to 
interfere  in  revision  with  the  order  of  the  District  MuBsif  thsi 
the  plaintiff  should  not  be  at  liberty  to  inspect  the  documents 
produced  in  Court  by  the  defendants  in  a  sealed  cover.  The 
documents  were  produced  in  obedience  to  an  order  of  the  Cocut 
made  under  section  130  of  the  Civil  Procedure  Code,  and  the  Court 
has  jurisdiction  to  deal  with  such  documents  when  produced  in 
such  manner  as  appears  just.  We  cannot  interfere  in  revision 
with  the  discretion  exercised  by  the  Court  under  this  section,  but  it 


*  Civil  Ke vision  Petition  No.  167  of  1906,  presented  under  section  622  of  the 
Code  of  Civil  Procedure,  praying  the  High  Court  to  revise  the  order  of  HJB.Uj, 
0,  y.  Visvanatha  Sastri,  District  Munsif  of  Eumbakonam,  in  Copy  Petition 
No.  848  of  1906  in  Original  Sui^  No.  898  of  1906. 

(1)  I.L.B.,  9  Mad.,  267.  (2)  l.LJt.,  18  Bom.)  d6« 
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may  be  advisable  to  state  the  principles  on  which  it  shonld,  in  our  balamonkt 
opinion,  be  exercised  in  oases  such  as  the  present.    The  doouments    itAMAtAMi 
have  been  filed  as  relating  to  matters  in  issue  in  the  suit,  and  we    Ohettiab. 
think  the  opposite  party  should  be  allowed  to  inspect  and  take 
copies  of  them  unless  they  are  privileged  in  law,  relate  exeUmely 
to   the  case  of  the  party  producing  them,  and  contain  nothing 
supporting  or  tending  to  support  his  opponent's  case.     In  the 
present  case  the  aflBdavit  in  support  of  the  objection  to  giving 
inspection  merely  states  that  the  documents  support  the  defend- 
ant's case,  but  does  not  show  that  they  support  the  defendant's 
case   exclusively,  and   that   they   contain  nothing  which  would 
support  or  tend  to  support  the  plaintifE^s  case.     Further  where,  as 
here,  the  letters,  inspection  of  which  is  denied,  are  letters  written 
by  the   party  seeking   inspection,  we  think  a  very  strong  case 
should  be  made  out  for  refusing  inspection. 
The  petition  is  dismissed  with  costs. 


APPELLATE  CIVIL. 

Before  Mr.  Juetiee  Benson  and  Mr,  Justice  Wallis. 
KATTIKA  BAPANAMMA  (Plaintipf),  Appbllaict, 

V, 

KATTIKA  KBISTNAMMA  (Dsfbrdant),  Rkspohdbnt.* 

MMenee  Actr—lof  1872,  «.  9S,  pmv,  4— AibM^tiefU  oral  agrewAW^t  to  di$charg$  prior 
reyUterod  agre§ment  not  reeHvahU,  hut  actual  Ai$ehargB  may  he  proved. 

A  screed  bj  registered  deed  to  give  B  for  her  life  an  annual  atnonnt  by  waj 
of  maiiitenanoe,  and  snbseqaently  it  was  agreed  orallj  that  B  tbonld  enjoy  certain 
lands  in  lieu  of  imoh  maintenance  and  B  was  pnt  in  possession.  In  a  snit  byB  to 
reooTer  arrears  of  maintenance  from  A  : 

Beldf  that  the  snbsequent  oral  agreement  was  an  agreement  to  rescind  or 
modify  the  original  registered  agreement  and  was  not  reoeirable  in  evidenoe 
nnder  proviso  4  to  section  92  of  the  ETidence  Act. 

Held  further,  that  it  was  open  to  the  defendant  to  prove  that  the  arrears 
olaimed  were  actually  discharged  by  the  plaintifF  taking  possession,  althongh  the 
agreement  to  discharge  cannot  be  preyed. 


190G. 
October 
25,  30. 


*  Civil  Miscellaneons  Appeal  No.  73  of  1906  presented  against  the  order  of 
remand  made  by  C.  G.  Spencer,  Esq.,  District  Jndge  of  Gddivari,  in  Appeal  Soit 
No.  276  of  1906  presented  against  the  decree  of  MJt.Ry.  T.  B.  Kuppnswamy 
A^yangar,  District  Hnnsif  of  Bnjahmundry,  in  Original  Suit  No.  684  of  1904. 
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Kattika     Suit  by  plaintiff  to  recover  arrears  of  maintenazLoe  dae  undier 

Bapanamma  ^  registered  deed  executed  by  the  defendant  to  plaintiff.     The 

Eattika      further  facts  are  sufficiently  stated  in  the  judgment.    The  plaixt- 

Kriatnaiima 

. '  tiff  preferred  this  appeal  against  the  order  of  remand  of  tbe 
District  Court. 

P.  Narayancmurii  for  appellant. 
F.  Bcmiesam  for  respondent. 

Judgment. — ^This  is  a  suit  by  a  step*mother  against   her 
step-son  to  recover  arrears  of  maintenance  under  a  registered  deed 
by  whicl^  the  defendant  agreed  to  pay  her  an  annual  sum  for 
maintenance  and  to  give  her  a  share  of  a  house  to  reside  in  durmg' 
her  life.    The  defendant  pleaded  that,  having  been  unable  to  pay 
maintenance  at  the  stipulated  rate,  he  had  come  to  an  oral  settle- 
ment with  the  plaintiff  under  which  he  gave  the  plaintiff  possession 
of  certain  land  to  be  enjoyed  for  her  life-time,  and  that  subsequent 
to  such  settlement  the  plaintiff  had  been  in  enjoyment  of  the  said 
land  and  the  profits  thereof.     The  District  Monsif  refused  to  allow 
evidence  of  this  oral  settlement  to  be  given  and  gave  judgment  for 
the  plaintiff.    The  District  J udge  reversed  this  judgment  on  appeal 
on  the  ground  that  the  oral  settlement  did  not  contradict,  vary^ 
add  to,  or  subtract  from,  the  terms  of  the  original  contract,  but 
only  provided  for  its  discharge.     In  our  opinion  the  settlement 
pleaded  is  an  agreement  to  rescind  or  modify  the  original  agreement 
within  the  fourth  proviso  to  section  1)2  of  the  Evidence  Act  and 
as  such  is  inadmissible  in  evidence,  and  the  plaintiff  is  entitled 
to  future  maintenance   at  the  rate  stipulated  in  the  original 
agreement.    But  this  being  a  suit  for  arrears  of  maintenanoe  for 
certain  years,  it  was  open  to  the  defendant  to  plead  as  he  has 
pleaded  that,  in  discharge  of  the  defendant's  obligation  to  pay 
"uaintenance  for  such  years,  she  agreed  to  take  and  took  possession 
of  certain  lands ;  and  it  is  immaterial  that  she  is  alleged  to  have 
taken  possession  of  the  land  in  pursuance  of  an  agreement  which 
cannot  be  proved.     The  case  appears  to  us  to  be  on  all  fours  with 
Karampalli  Unni  Kurupv.  Thehku  VitUl  Muthorakutti{l)^9JiddL\BO 
to  be  governed  by  Goseti  Suhba  Bow  v.  Varigonda  NaraBimham{2). 
The  defendant  cannot  prove  the  agreement  to  discharge  the  claim 
for  maintenance  in  the  manner  alleged,  but  he  may  prove  that  the 
arrears  have  been,  in  fact,  discharged  in  the  manner  alleged. 

(I)  I.LJt.,  26  Mad.,  196.  <2)  I.L.R.,  27  Mad.,  368,        _ 
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The  I>i0triot  Mansif  being  of  opinion  that  the  alleged  agreement     kattika 
oonld  not  be  proved,  diflposed  of  the  case  without  finding  whether     ^^^|^^"*'^ 
the  arrears  had,  or  had  not,  in  fact,  been  discharged.    He  appears    Kattika 
to  have  considered  that  no  evidence  of  the  discharge  could,  under 
the  cirenmstances,  be  given,  and  he  did  not  enter  on  the  merits  at 
all.     The  order  of  the  District  Judge  remanding  the  case  was 
therefore  right  and  we  dismiss  the  appeal  with  ooHts. 


APPELLATE  CRIMINAL. 

Before  Sir  Arnold  Whiter  Chief  Juattce,  and  Mr,  Justice  Miller. 

RANG ASAMI QOTJNDAN  and  othbrs,  Petitioners.  1906, 

November 
V.  29. 


EMPEROR.* 

Criminal  Procedure  Code — Act  Y  of  1898,  a.  526— Trons/er  of  criminal  case—Magia- 
irate  having  prejudged  accused  in  another  casOf  sufficient  ground  for  transfer. 

Where  the  Magistrate  has,  in  a  counter  case  bronght  by  the  accused  on  the 
same  facts,  prejudged  the  gnilt  of  the  accused,  the  High  Court  will,  in  the  inte- 
rests of  jubtice,  transfer  the  case  against  the  accused  to  some  other  Court. 

Th^  facts  necessary  for  the  report  of  this  case  are  sufficiently 
stated  in  the  judgment. 

•    F,     Kriahnaswami    Ayyar   and    N,     Bajagopalachariar    for 
petitioners. 

The  Public  Prosecutor  contra. 

Ordek. — There  are  two  cases  Calendar  Cases  Nos.  102  and  103, 
in  which  charges  and  eounter^charges  of  rioting  have  been  made. 
The  Head-quarters  Deputy  Magistrate,  Coimbatoro,  heard  the 
prosecution  evidence  in  Case  No.  102  and  then,  without  hearing 
the  defence  evidence  in  that  case,  interposed  Case  No,  1 03,  heard 
the   prosecution  evidence  in   that  case,  and,   on  that   evidence, 


*  Criminal  Miscellaneous  Petition  No.  220  of  190G,  praying  that,  in  the 
oircnmstances  stated  in  the  affidavit  filed  therewith,  the  High  Court  will  be 
pleft<ed  to  transfer  Calendar  Case  No.  102  of  1906  from  the  file  of  the  Court  of 
the  Head-quarters  Deputy  Magistrate  of  Coimbatore  to  that  of  any  other  Court 
in  the  DiBtrict. 
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BANOAfAMi  discharged  the  aooused  in  that  oase.  In  his  order  of  disoharge  he 
GoinfDAN  ejfpj^gged  himself  in  decided  terms  as  to  the  guilt  of  the  proseoot- 
Bmpbiiok.  ing  party  in  Oase  N'd.  103  who  are  the  accused  in  Oase  No.  102. 
The  course  adopted  by  the  learned  Magistrate  seems  to  us  to  be 
likely  to  prejudice  the  accused  in  Case  No.  102.  It  may  be  that 
the  evidence  which  the  accused  in  Oase  No.  102  adduced  as  prose- 
cutors in  Case  No.  103  is  substantially  the  same  as  the  eyidenoe 
that  would  have  been  adduced  on  their  behalf  if  Case  No.  102  had 
proceeded  in  the  ordinary  way  and  the  evidence  for  the  defence  in 
that  case  had  been  heard.  But  assuming  this  to  be  so,  it  does  not 
foUow  that  evidence  which,  when  adduced  on  behalf  of  the  prose- 
cution, is  insufficient  to  establish  a  chai^  will,  if  adduced  on 
behalf  of  the  defence  with  reference  to  the  same  charge,  be  alfio 
insufficient.  In  Case  No.  103  when  the  onus  was  on  the  accused 
in  Case  No.  102,  the  Magistrate  held  the  evidence  was  insufficient. 
It  does  not  follow  he  would  come  to  the  same  conclusion  wh^:^ 
the  onus  is  not  on  those  accused,  but  he  has  nevertheless,  as  it 
soemsto  ns,  prejudged  their  g^ilt  by  his  observations  in  the  order 
of  discharge  in  case  No.  103. 

On  principle  we  do  not   think  this  case  can  be   distinguished 
from  that  reported  {In  re  Ohakowri  Lail  v.  Moti  Kurmi{\))f 

The  case  (Calendar  Oase  No.  102  of  1906)  will  be  transferred  to 
the  file  of  such  Magistrate  as  the  District  Magistrate  maj  direct. 


(I)  18  C.L.R.,  «76. 
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APPEIiLATE  CIVIL. 
B^ore  Mr.  'Justice  Subrahmwnia  Ayyar  and  Mr.  Justice  Benson. 

ARUNACHELLAM  OHETTI  and  oth2K8  (Dbfhkdants),  190^^ 

Appbllants,  KovemberSO. 

December  4^ 
t.  5,  6,  7, 21. 


SUBBAMANIAN  CHETTI  (Plaintipf),  Rbspowdknt* 

Transfer  of  Property  Act  IV  o/1882,  a.  130—*  Actionahle  claim  '--Claim  not  acHonahU 
mnlesa  cause  of  action  already  matured^Set  off— Debtor  can  set  off  against 
asssignee  independent  claims  against  assignor — Right  of  set  eff  lost  by  conduct 
amounting  to  discharge  of  claim  sought  to  be  set  off—Prificipal  and  surety— 
Mortgagor  postponing  right  does  not  lose  his  personal  remedy-^Deeree,  when 
conditional  on  restUt  of  a  different  suit. 

Under  section  130  of  the  Transfer  of  Property  Aot  as  it  stood  before  it  was 
.  amended  by  Act  YI  of  1900,  a  claim  was  not  actionable  unless  it  was  '  a  claim  in 
renaH^n  cause  of  action  which  has  already  matured  and  which  sobjeot,  to 
procednre,  may  be  enforced  by  suit.' 

'Shib  LalT.  Avmat  TJUah,  (I.L.R^  18  All.,  266),  followed. 

In  an  action  by  uhe  assignee  of  a  debt,  the  debtor-defendant  is  entitled  to 
«et  off  a  debt  due  to  bim  by  the  assizor  at  the  date  of  the  assignment,  even  when 
the  amount  claimed  to  be  set  off  is  due  under  a  transaction  independent  of  and 
anoonnected  with  the  claim  assigned  to  plain&iS.  Such  right  of  set  off  will  not 
be  open  to  the  defendant,  if,  by  his  conduct,  he  has  given  up  his  right  to  proceed 
against  the  assignor  personally  for  the  debt. 

A  mortgagee  who  consents  to  postpone  his  rights  and  accept  the  position  of  a 
second  mortgagee,  with  the  concurrence  of  the  mortgagor,  does  not  thereby  lose 
his  personal  remedy  against  the  mortgagor. 

Where  a  debtor  transfers  his  property,  with  directions  to  pay  off  his  debts,  to 
»  trustee,  who  does  not  underte^e  any  personal  liability  to  the  creditors,  the 
relationship  of  principal  and  surety  is  not  oonstituted  between  the  trustee 
axul  debtor,  respectively. 

The  fact  that  the  defendant  in  a  suit  by  the  assignee  is  prosecuting  a  suit 
against  the  assignor,  in  which  he  might  be  awnrded  certain  equitable  reliefs 
Against  the  assignor  is  no  ground  for  refusing  an  unconditional  decree  to  the 
aasignee  in  his  suit,  unless  the  claims  in  the  two  spits  are  based  on  obligations 
•rising  out  of  the  same  contract  and  are  so  closely  intertwined  with  each  other 
as  to  make  it  equitable  that  they  should  be  set  against  one  another. 

Qovemment  of  Newf<nmdlaMd  v.  Newfoundland  Railway  Company,  (L.B.,  18 
A.C.,  212),  referred  to  and  distinguished.  « 

Fleming  y.  Xoe,  ([1901],  2  Ch.  D  ,594),  referred  to  and  distinguished. 

*  Appeal  Nos.  46  of  1904  and  138  of  1905,  presented  against  the  decrees  of 
M.R.By.  T.  Varada  Bow  and  W.  Gopalachariar,  Subordinate  Judges  of  Madura 
(feast),  in  Original  Suit  Nos.  60  of  1900  and  57  of  1908,  respectivelj. 
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Abdna.     Sihts  by  plaintiffs  as  assignees  of  the  Baja  of  Bamnad  to  reoover 
Cmbtti     instalments  due  under  an  agreement  executed  by  the  defendant's 
BuBEJuiANiAN  '*^^®^  ^  ^^^  B^BjA  of  Bamuad  on  the  9th  July  1895.  and  assigpaied 
Owrti.     by  the  Baja  to  the  plaintiffs'  father  on  the  9th  December  1895. 

The  further  facts  of  the  case  are  fully  set  out  in  the  judgment, 
and  in  the  judgment  of  the  Privy  Council  reported  id  Subramaniam 
Ohettiar  v,  Arunachalam  Chettiar{\). 

The  Hon.  Sir.  F.  Bhashyam  Ayyangar^  V.  Krishna^wami 
Ayyar  and  8.  Srinivasa  Ayyangar  for  appellants. 

P.  R.  Stmdara  Ayyar  and  K.  Srinivasa  Ayyangar  tor  respondent. 

Judgment. — The  parties  to  these  appeals  are  the  same  as  the 
parties  to  Original  Suit  No.  39  of  1897  which  was  concluded  by 
the  decision  of  the  Privy  Council  reported  in  Suhranumian  ChetUctr 
V.  Arunachalam  Chettiar{\.)^  and  the  plaintiff's  present  claim  is 
based  on  the  same  assignment  by  the  late  Baja  of  Ramnad  as  that 
on  which  the  previous  action  was  based. 

The  facts  are  briefly  as  follows  : — 

The  Baja  granted  a  permanent  lease  of  a  portion  of  his 
zamindari  to  one  Bamasamy  Chetty ,  the  father  of  the  defendants^ 
on  the  4th  July  1895.  In  consideration  of  this  lease  the  lessee  by 
an  instrument,,  dated  the  9th  July  1895,  undertook  to  pay  to  the 
Baja  Bs.  500  monthly  for  a  period  of  ten  years  from  July  1895. 
The  Baja,  by  an  assignment  in  writing,  dated  the  9th  December 
1895,  transferred  his  rights  under  the  instrument  of  the  9th  July 
to  the  plaintiff's  father,  and  notice  of  the  assignment  was  given  to 
Bamasamy  Chetty  on  the  20th  December  1895.  In  Origincd 
Suit  No.  39  of  1897  the  plaintiff  eventually  obtained  a  decree 
from  the  Privy  Council  for  some  Bs.  14,000,  on  account  of  the 
monthly  payments  which  had  become  due  under  the  assignment 
up  to  the  9th  October  1897.  The  two  suits  out  of  which  the 
present  appeals  arise  are  for  the  sums  which  became  due  after 
the  9th  October  1897.  Original  Suit  No.  60  of  1900  is  for 
Bs.  21,330  which  became  due  between  the  9th  October  1897  and 
the  9th  September  1900.  Original  Suit  No.  57  of  1903  is  for 
Bs.  21,240  which  b^ame  due  up  to  the  date  of  the  suit,  vis., 
the  25th  September  1903.  In  these  two  suits  detenoes  have 
been  raised  which  if  well  founded  were  equally  available  to  the 


(I)  I.L.B.f  25  Mad.,  603  at  p.  610. 
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defendants  in  the  suit  of  1897,  bat  which^  for  reasons  which  do     Abuna- 
not  appear,  were  not  then  put  forward.  ^Cmt« 

The  Subordinate  Judge  osrerruled  these  defences,  and  gftve^,       •• 
,     decrees  for  the  plaintiff  in  both  suits.  Oawtu 

^  The  defendants  appeal,  and  on  their  behalf  two  main  con- 

I  tentions  are  urged.     The  Krst  contention  urged  is  that  the  right 

assigned  to  the  plaintiff  bj  the  Baja  was  an  ''  actionable  claim  '^ 
within  the  meaning  of  the  provisions  of  the  Transfer  of  Prc^rty 
Act  IV  of  1882  before  it  was  amended  by  Act  VI  of  1900,  and  that 
i  consequently  the  plaintiff  is,  in  any  event,  not  entitled  to  a  decree 
^  for  a  sum  exceeding  the  price  paid  by  him  on  account  of  the 
r  assignment  with  such  interest  thereon  as  the  Court  may  allow  and 
I .        costs- of  the  assignment. 

The  lower  Court  disallowed  this  contention  on  the  ground  that 
at  the  time  of  the  assignment  no  portion  of  the  money  sued  for 
had  become  due.  In  arriving  at  this  conclusion  the  Subordinate 
»  Judge  followed  the  decision  of  the  Full  Bench  reported  in  Shib  Lai 
v.  Azmat  Ullah{X)  where  it  was  held  that  a  claim  is  not  actionable 
^nless  it  is  ^'  a  claim  in  respect  of  a  cause  of  action  which  has 
already  matured,  and  which,  subject  to  procedure,  may  be  enforced 
by  suit." 

The  difficulty  arising  out  of  the  language  of  section  130  of  the 
Act  has  often  been  noticed,  but,  on  the  whole,  we  see  no  reason  to 
dissent  from  the  view  expressed  by  the  Full  Bench.  In  addition 
to  the  reasons  given  in  the  judgment  in  that  case  we  may  point 
out  that  the  words  "  likely  to  become  necessary  "  in  section  130 
seem  to  point  rather  to  a  case  in  which,  after  the  right  of  action 
has  accrued  litigation  is  impending,  than  to  a  remote  possibility 
of  a  suit  at  some  future  time  when  the  right  to  sue  shall  have 
actually  matured. 

Mr.  Erishnaswami  Ayyar  for  the  appellants  laid  stress  on  the 
words  "debt  or  other  actionable  claim"  in  the  fifth  clause  of 
section  8. 

We  do  not,  however,  think  that  this  language  is  conclusive 

against  the  construction  we  have  adopted.     Obviously  the  word 

'  debt  *  in  this  clause  cannot  be  taken  to  be  used  in  the  widest 

possible  sense,  for,  if  so,  it  would  cover  the  case  of  a  judgment 

'debt  which  is  excepted  from  the  operation  of  section  135  which 


« 
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Abuna-      provides  that   ''where  an  actionable  daim  is  sold,  he  againsi 

^CHBTfT     '^liom  it  is  made  is  wholly  discharged  by  paying  to  the  buyer 

••         the  price "-  which  he  has  paid,  with  incidental  expenses.     We 

Cmiti.     think  that  the  word  'debt'  in   the  clause   referred  to  should 

be  confined  to  such  debts  as  fall  within  the  general  category  of 

actionable  claims. 

No  inconvenience  can  arise  from  the  construction,  as  under  the 
terms  of  the  section,  all  the  legal  incidents  of  the  right  transf#rred 
pass  to  the  transferee,  unless  otherwise  intended. 

The  appellants'  contention,  therefore,  in  our  opinion  fails,  and 
it  is  unnecessary  to  discuss  the  further  questions  that  would  arise 
if  we  held  that  the  right  transferred  to  the  plaintiff  by  the 
assignment  did  constitute  an  actionable  claim. 

The-  second  main  contention  on  behalf  of  the  appellants  is  - 
that  they  are  entitled  to  set  o£E  against  the  plaintiff's  claim  the 
amount  which  is  claimed  as  payable  to  them  under  the  mortga^ 
instrument  of  the  16th  November  1894  executed  by  the  Baja  in 
favour  of  Ramasamy  Chetty,  the  father  of  the  defendants^  and 
which  was  due  on  the  date  of  the  assignment,  viz.,  the  9th  December 
1895.  Mr.  Sundaraiyar,  on  behalf  of  the  respondent,  urged  thaifr 
as  the  amount  claimed  to  be  set  off  was  due  under  a  transaction 
independent  of,  and  unconnected  with,  the  claim  assigned  to  the 
plaintiff,  the  amount  claimed  to  be  set  off  could  not  legally  be  set 
off  as  against  the  assignee,  although  it  c<$uld  have  been  set  off  if 
the  suit  had  been  by  the  assignor  (the  Saja)  himself. 

This  contention  is  negatived  by  the  imiform  course  of  the 
authorities  to  which  our  attention  has  been  drawn  by  Mr.  Krishna* 
swami  Aiyar  on  behalf  of  the  appellants.  (See  for  instance  cases 
cited  in  Pollock  on '  Contracts,'  7th  edition,  pages  222  to  224).  It 
follows  therefore  that  the  set  off  must  be  allowed  unless  the  right 
has  been  lost  for  one  or  other  of  the  reasons  to  which  we  shall 
now  refer. 

The  first  reason  put  forward  is  that  Bamasamy  Oh«tty,  the 
mortgagee  under  the  mortgage  of  the  16th  November  1894,  has 
so  dealt  with  his  mortgage  interest  as  to  render  it  impossible  for 
him  to  reconvey  to  the  Eaja  the  mortgaged  property  as  it  stood 
at  the  date  of  the  mortgage,  and  consequently  he  is  debarred 
from  relying  on  the  Eaja's  personal  liability  to  pay  the  debt.  To. 
imderstand  this  plea  it  is  necessary  to  refer  to  certain  transactions 
which  took  place  subsequent  to  the  mortgage  of  the  Ibth  November 
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\      1894.     Tho  Eaja's  liabilities  having  increased  after  that  date,  he      aeura- 
.  executed,  on  the  12th  July  1895,  a  deed  of  trust  whereby  he     ""cHETn 

I       transferred  the  zamindari  of   Bamnad,  and  practieaUy  all  his  v* 

other  property,  to  a  trustee  in  trust  for  his  son  after  the  payment  Chktti. 
of  all  his  debts  including  that  due  to  Eamasamy  under  the  mort- 
gage. With  a  view  to  the  better  liquidation  of  the  debts  the 
trustee  arranged  to  obtain  a  large  loan  from  certain  English 
^sapitalists  who  required,  as  a  condition  of  their  giving  the  loan, 
that  they  should  be  given  a  first  mortgage  on  the  zamindari.  As 
the  sum  to  be  lent  by  them  was  not  sufficient  to  discharge  all 

r  the  then  debts  of  the  Raja  it  was  arranged  that  some  five  lakhs 
of  the  amount  payable  to  Bamasamy  Chetty,  who  held  the 
first  mortgage  on  the  zamindari,  should  be  paid  to  him  and  that 
Iiis  mortgage  security  for  the  remainder  of  the  debt,  some  four 
lakhs,  should,  as  between  him  and  the  English  lenders,  be  held 
jmbject  to  a  mortgage  in  their  favour,  and  this  agreement  was 
earried  out  by  the  execution  by  Bamasamy  Chetty  of  what   is 

f  ■  lef erred  to  as  the  postponement    deed  (exhibit  V)  of. the    28th 

!      June  1899. 

No  doubt  Bamasamy  Chetty  by  this  instrument  placed  himself 
in  the  position  oi  a  second  mortgagee  with  reference  to  the 
English  lenders,  but  inasmuch,  as  the  arrangement  was  one  which 
it  was  competent  to  the  trustee  to  make  under  the  general  powers 
conferred  upon  him  by  the  trust  deed  of  the  12th  July  1895, 
clauses  12  and  21,  and  inasmuch  as  the  evidence  especially 
exhibits  IV  and  V  shows  that  the  Kaja  was  a  consenting  party 

f-  to  the  arrangement,  we  must  hold  that  neither  he  nor  the  person 
claiming  through  him,  can  plead  that  Bamasamy 's  action  in  the 
matter  disentitled  him  from  relying  on  the  personal  remedy 
against  the  Baja  given  to  him  by  the  mortgage.  (See  Coote  on 
*  Mortgages,'  7th  edition,  page  981,  paragraph  2,  and  the  authori- 
ties there  cited.) 

The  second  reason  put  forward  on  behalf  of  the  respondent 
seems  to  us  to  be  equally  unsustainable.  It  was  argued  that  in 
consequence  of  the  execution  of  the  trust  deed  as  between  the 

t     trostee  and  the  Baja,  the  former  occupied  the  position  of  a  piin- 

K  dpal  debtor  and  the  latter  that  of  a  surety,  and  that  therefore 

■  Samasamy  Chetty,  having  under   the  instrument  of  the  28th 

■  December  1899,  granted  time  to  the  trustee,  lost  his  personal 
K  remedy  against  the  Baja. 
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Abuna-  Mr.  Sundaraiyfiur  was  unable  to  cite  any  English  or  iDdiam 

^Chktti'     anthority  which  would  support  the  view  that  in  the  ciroumstanoos 

••  of  this  case  the  relation  of  surety  and  principal  debtor  oonld 

CuETTi.     properly  be  held  to  subsist  between  the  Baja  and  the  trustee,  wlu>^ 

never  undertook  any  personal  liability  to  the  Raja's  creditors* 

On  the  other  hand^  the  observations  in  the  cases  to  which    our 

attention  was  drawn  on  behalf  of  the  respondout  are  inoonsisteirt 

with  such  a  view  {Palmer  v.  Hendrie{l)y  Walker  v,  t7o««8(2)  and 

Kinnaird  v.  Trollope{Z)). 

The  third  and  last  reason  urged  for  holding  that  Eamasamjr 
Chetty  is  no  longer  entitled  to  avail  himself  of  the  personal  reroedjr 
against  the  Baja  is,  in  our  opinion^  well  founded.    It  is   that 
Bamasamy  Chetty  by  his  conduct  gave  up  his  right  to  proceed 
against  the  Baja  personally.     The  transactions  bearing  upon  this 
part  of  the  case  are  exhibits  D,  E  and  F,  all  dated  28th  September 
1899.     By  exhibit   D  executed  by  Bamasamy  Chetty  to   the 
trustee  and  exhibit  F,  executed  by  the  trustee  to  Bamasamy  Chetty 
and  another  the  debt  due  to  Bamasamy  Chetty  under  the  mortgage 
of  1894  was  reduced  to  a  sum  of  Bs.  2,85,000,  and  it  waa  arranged 
that  interest  on  that  amount  should  be  paid  on  specified  dates 
until  1909,  and  that  after  that  date  a  sum  of  Bs.  36,600  should 
be  paid  annually  until  1922  by  which  time  the  whole  debt  with 
interest  would  be  liquidated. 

To  secure  the  payments  thus  provided  for  a  lease  (exhibit  E^ 
of  certain  villages  was  executed  in  favour  of  Bamasamy  Chetfrjr 
and  the  other  party  to  exhibit  F. 

The  first  e£Fect  of  these  transactions  was  to  give  Bamasamy 
Chetty  a  right  to  pay  himself  all  the  remaining  mortgage  money 
due  under  the  mortgage  of  1894  from  a  source^  and  in  a  n^Lanner, 
to  which  he  had  no  right  under  his  mortgage. 

The  period  during  which  this  liquidation  was  to  take  place 
was  so  prolonged  as  to  make  it  impossible  for  us  to  believe  that 
it  was  intended  to  keep  alive  the  personal  remedy  against  the 
Baja,  and  this  conclusion  is  rendered  almost  certain  by  the  lan- 
guage employed  in  paragraph  7  of  exhibit  D  as  contrasteowith 
that  of  the  proviso  in  the  postponement  deed  (exhibit  V)  of  the 
28th  June  1899. 


(1)  54  Bug.  Rep.,  186.  (2)  L.E.,  I.P.C.,  50. 

(3)  L.E.,  39  Ch.B.,  636. 
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In  the  latter  it  is  exprebsly  provided  that  the  instrument  shalj  abuwa- 
not  operate  to  postpone  the  rights  of  Eamasamy  Chetty  under  his  ^chew? 
mortfirasre  of  1894  "  to  any  person  other  than  the  lenders  the  v, 

SUBBAMANIAN 

present  trustees  and  those  claiming  under  them,  respectively,"  Chetti. 
while  in  the  former  it  is  provided  tJiat  even  in  the  event  of  failure 
to  pay,  the  remedy  shall  he  confined  to  the  right  to  proceed  against 
the  hypothecated  property  only.  It  is  not  surprising  that  Eama- 
samy Chetty  preferred  to  obtain  possession  of  the  villages  from  the 
income  of  which  he  could  reimburse  his  debt  rather  than  to  retain 
a  hold  on  the  practically  valueless  personal  liability  of  the  Eaja, 
who  had  denuded  himself  of  all  his  property. 

It  was  apparently  owing  to  the  consciousness  that  such  liability 
had  been  waived,  that  the  present  plea  of  set  o£E  was  not  raised  in 
the  suit  of  1897.  On  this  ground  we  must  hold  that  the  set  oflE 
claimed  cannot  be  .allowed. 

It  remains  to  notice  one  more  argument  of  the  appellant 
founded  on  the  fact  that  the  Raja's  son  has  brought  a  suit  (Orig- 
inal Suit  No.  77  of  1902)  to  set  aside  the  permanent  lease  of  the 
4th  July  1895  on  the  ground  that  it  was  obtained  from  the  Raja 
by  undue  influence  and  fraud.  It  was  urged  that  if  that  suit 
diould  succeed,  the  defendants  would  be  entitled  to  a  refund  of 
the  consideration  paid  for  it  by  way  of  the  monthly  payments 
of  Es.  600  for  120  months,  and  that  as  that  would  be  an  equity 
to  which  the  Eaja  would  be  subject,  his  assignee  (the  plaintiff), 
would  also  be  bound  by  it,  and  that  therefore  no  unconditional 
decree  should  be  given  to  him.  We  are  unable  to  accede  to  this 
argument.  Under  sectiona  38  and  41  of  the  Specific  Relief  Act, 
I  of  1877,  no  doubt  it  would  be  competent  to  the  Court,  if  the 
lease  should  be  set  aside,  to  require  the  party  avoiding  the  trans- 
action "  to  make  any  compensation  to  the  other  which  justice  may 
require."  The  award  of  this  compensation,  and  the  amount 
thereof,  will  depend  upon  circumstances  as  they  shall  exist  at  the 
time  of  the  cancellation  and  cancellation  will  only  be  ordered,  if 
at  all,  conditionally  on  the  compensation  being  duly  made.  It 
would  be  impossible  to  hold  that  such  an  equity  could  be  relied 
on  as  a  defence,  or  even  as  a  temporary  bar,  to  the  present  action. 

The  facts  of  the  case  in  Government  of  Newfoundland  v.  New- 
fomSandBailway  Company{l)  on  which  Mr.  Krishnaswami  Ayyar 

(I)  L.li.,  13  A.O.,  199  at  p.  212. 
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AmuNA-      strongly  rolled,  were  altogether  different  from  those  in  the  present 
^CMBtrr     ^^^^^*    ^^  ^^  pointed  oat  in  that  ease  that  "the  two  claims 
••  under  consideration  have  their  origin,  in  the  same  portion  of 

Ghbtti.  the  same  contract,  where  the  obligations  which  gave  rise  to  them 
are  intertwined  in  the  closest  manner.  The  daim  of  the  Ghovem- 
ment  does  not  arise  from  any  fresh  transaction  freely  entered 
into  by  it  after  notice  of  assignment  by  the  company.  It  was 
utterly  powerless  to  prevent  the  company  from  inflicting  injury 
on  it  by  breaking  the  contract.  It  would  be  a  lamentable  thing 
if  it  were  found  to  be  the  law  that  a  party  to  a  contract  may 
assign  a  portion  of  it,  perhaps  a  beneficial  portion,  so  that  the 
assignee  shall  take  the  benefit^  wholly  discharged  of  any  counter* 
claim  by  the  other  party  in  respect  of  the  rest  of  the  contract 
which  may  be  burdensome  There  is  no  universal  rule  that  claims 
arising  out  of  the  same  contract  may  be  set  against  one  another 
in  all  circumstances.  But  tbeir  Lordships  have  no  hesitation 
in  saying  that  in  this  contract  the  claims  for  subsidy  and  for 
non^construction  ought  to  be  set  against  one  another.^'  Again 
in  the  case  of  Fleming  v.  Loe{\y  also  relied  on  by  the  appellants, 
there  was  a  total  failure  of  consideration  which  would  not  be  the 
case  in  the  present  suit  even  if  the  lease  were  set  aside  inasmuch 
as  the  lessee  has  had  the  benefit  of  possession  ever  since  1895. 

We  therefore  dismiss  the  appeals  with  costs.  As  regards  the 
memoranda  of  objections  no  sufficient  reason  has  b&en  shown  for 
reducing  the  stipulated  rate  of  interest  between  the  date  of  the 
plaint  and  of  the  decree.  We  allow  the  memoranda  of  objections 
with  costs  and  modify  the  decrees  accordingly. 


(1)  (l901)SCh.D.,694. 
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APPELLATE   CIVIL. 
Before  Mr,  Justice  Subrahmania  Ayyar  and  Mr,  Justice  Miller, 

CHIDAMBARAM  CHETTI  alias  PEEIAKARUPPAN  CHETTI  1907. 

(Plaintiff),  Appkllart,  Japuary  7, 8. 

p. 

PJCHAPPA  CHETTY  (Dbfbndant),   Respovdbnt.* 

Principal  wnd  agent — Agent  appointed  by  administrator  not  liable  on  the  contract  of 
agency  to  the  person  entitled  to  the  ettate. 

An  agenfc  appointed  by  the  administrator  of  an  estate  an  such,  cannot  be 
prooeedod  ag^ainst  on  each  cootraot  of  agency  by  the  person  entitled  to  the 
estate,  and  it  makes  no  difference  that  the  administrator  obtained  the  grant  as 
the  attorney  of  the  mother  and  guardian  of  the  person  entitled. 

A,  the  father  of  the  plaintiff,  died,  leaving  a  widow  B  and 
pl^iintiff,  his  minor  son.  M  obtained  letter^  of  admiDistration  to 
the  estate  of  A  as  attorney  for  B.  M  as  such  administrator 
appointed  P,  the  deceased  father  of  defendant,  his  agent.  P 
managed  the  estate  of  A  for  several  years,  during  which  time, 
it  was  alleged  by  plaintijS  he  had  received  large  sums  of  money 
due  to  the  estate  and  appropriated  them  to  his  own  use.  The 
plaintiff  sued  the  defendant  as  the  heir  and  representative  of  P 
for  an  account  of  the  monies  received  by  P  as  agent  of  M,  and  to 
reoover  from  the  defendant  any  amount  that  may  be  found  due 
from  P.  The  lower  Court  held  that  P  was  not  liable  to  accoimt 
to  plaintiff,  as  on  the  evidence  P  was  not  the  agent  or  the  duly 
appointed  sub-agent  of  plaintiff. 

The  plaintiff  appealed. 

ITie  Hon.  Mr.  P,  8,  Sivaewami  Ayyar  for  appellant. 

F.  Erishnampami  Ayyar  and  8.  Srinivasa  Ayyangar  for 
respondent. 

Judgment. — ^The  business  was  carried  on  on  behalf  of  the 
plaintiff's  father  in  the  Straits  Settlements,  and  on  his  death  letters 
of  administration  in  respect  of  his  estate  were  obtained  by 
Muthukaruppan  Chetti  as  attorney  of  the  widow  of  the  deceased. 
The  defendant's  father  was  appointed  to  collect  outstandings  due 

*  Appeal  No.  52  of  1904,  presented  against  the  decree  of  M.B.By. 
W.  Gopalachary,  Subordinate  Judge  of  Madnra  (East),  in  Origpna]  Snit  No.  76 
of  1802. 
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to  the  estate,  and  aooording  to  the  plaint  this  appointment  was 
made  under  exhibit  G,  a  power  of  attorney  granted  by  Matbn- 
karuppan  Ghetti  to  the  defendant's  father  on  the  27th  June  1894. 
Though  certain  letters  produced  on  behalf  of  the  plaintifiF  suggest 
that  the  defendant's  father  was  appbinted  by  the  plaintiff's 
maternal  uncle  prior  to  the  execution  of  exhibit  G,  that  was  not 
the  case  presented  either  in  the  Court  below  or  before  us.  The 
instrument  recites  that  Muthukcu*uppan  Chetti  was  the  admin- 
istrator to  the  estate,  and,  so  far  as  this  case  is  concerned,  made 
the  appointment  of  the  defendant's  father  in  his  capacity  as  such 
administrator  and  as  his  agent. 

There  can  therefore  be  no  doubt  that  the  relation  created 
by  the  instrument  was  one  of  principal  and  agent  as  between 
Muthukaruppan  Ghetti  and  the  defendant's  father.  Whatever  be 
the  right  of  the  plaintiff  as  the  person  entitled  to  the  estate  of 
which  Muthukaruppan  Ghetti -is  administrator,  it  is  clear  that 
neither  the  defendant's  father  nor  the  defendant  as  his  reprenta- 
tive  is  liable  to  be  proceeded  against  on  the  contract  of  agency 
by  the  plaintiff  (compare  The  Attorney^General  v.  Earl  of  Chester' 
field(l),  Maw  v.  Pear8on{2));  Lewin's  'Law  of  Trusts'  (10th 
edition,  pages  759  and  760).  The  circumstance  that  Muthu- 
karuppan Ghetti  obtained  letters  of  administration  as  attorney  of 
the  plaintiff's  mother  does  not,  in  our  opinion,  render  the  principle 
laid  down  in  these  authorities  inapplicable  to  thi^  case. 

No  claim  is  made  against  the  defendant  on  the  ground  of  his 
possession  of  property  belonging  to  the  plaintiff.  The  suit  is 
purely  and  entirely  based  upon  the  contract  of  agency,  and 
therefore  is,  in  our  opinion,  not  sustainable. 

In  this  view  it  is  unnecessary  to  consider  the  other  points 
raised  and  argued  at  length  on  both  sides. 

We  dismiss  the  appeal  with  costs. 


(1)  52  Eng.  Bep.,  234. 


(2)  54  Eng.  Bep.,  840. 
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APPELLATE  CIVIL. 

Befare  Mr,  Justice  Subrahmania  Ayyar  and  Mr.  Juatke  Wallia. 

BnJTHAPERUMAI^  RAJALI  (Plainfiff),  Appellant,  ^^^ 

9.  Deoember 

THE    SECRETARY    OF    SPATE    FOR    INDIA    IN    COUNCIL ^^' 

THROUGH  THE  COLLECTOR  OF  TANJORE  and  another 

(DbPEMDANTS    N08.    1    AND    3),    RESPONDENTS.* 

BmiamidoTy  right  of  to  bring  swit — Can  sue  only  if  he  ca/n  show  some  right  under 
general  hw — Benamidary  Tnerely  as  auch^  not  a  trustee — Limitation  Act  XV  of 
1877»  eehed,  II,  art,  149,  applies  only  to  swta  brought  hy  or  on  behalf  of  the 
Secretary  of  State. 

A  person  in  whote  name  property  is  porobased  benami  cannot  sue  in  his  own 
natue  unless  he  can  show  some  right  under  the  general  law  to  maintcun  the  suit  as 
for  instance  as  tmstee  or  ngent  of  an  nndisolosed  principal.  In  benami  sales,  the 
legal  estate  does  not  in  all  [cases  rest  in  the  benamidar,  and  constitute  him 
a  trustee  for  the  real  owner.  Article  149  of  schedule  II  of  the  Limitation  Act 
applies  only  to  suits  brought  by  the  Secretary  of  Stat<e  or  on  his  behalf,  and  not 
to  suits  brought  by  persons  denying  title  from  him. 

Thb  first  defendant,  the  Secretary  of  State,  sold  by  auction 
certain  lands  described  as  Government  ^oramboke^  and  the  {daintiff 
became  purchaser.  The  sale  was  confirmed  on  23rd  November 
1898.  The  lands  at  the  time  of  sale,  and  for  more  than  12  years 
prior  to  the  sale  were  admittedly  in  the  enjoyment  of  the 
defendants  Nos.  2  to  4.  They  were  also  in  possession  subsequent 
to  the  sale.  Plaintiff  sued  to  recover  the  possession  of  the  lands 
from  defendants  Nos.  2  to  4. 

The  defendants  inter  alia  contended  that  plaintiff  wad  only  a 
bonamidar  for  one  A  and  was  not  entitled  to  sue  in  his  own  name, 
and  that  as  they  were  in  possession  for  more  than  12  years,  the 
suit  was  barred  by  limitation. 

Both  the  issues  were  decided  against  plaintiff  and  the  suit  was 
dismissed.    The  decree  was  confirmed  on  appeal. 

The  contention  that  the  plaintiff  had  60  years  under  schedule 
II,  article  149  of  the  Limitation  Act  was  set  up,  but  was  decided 
against  the  plaintiff  by  both  the  Courts. 

Plaintiff  appealed. 

*  Second  Appeal  No.  661  of  1904,  presented  against  the  decree  of  F.  D.  P. 
Oldfield,  Esq.,  District  Judge  of  Tanjore,  in  Appeal  Suit  No.  667  of  1903,  pre- 
sented against  the  decree  of  M.B.By.  S.  Authynarayana  Ayyar,  District  Munsif 
of  Vftlapgiman,  in  Original  Soit  No.  291  of  1901. 
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KuTHA-  A.  8,  Balambramanya  Aiyar  for  appellant. 

*Bajali^  The  Government  Pleader  for  first  respondent. 

t'.  7*.  Krishnawami  Ayyar  and  5.    Srinivasa  Ayyar  for  second 

TARY  OF      respondent.  ^ 

iKmA.^*  Judgment.— This  is  a  suit  brought  by  the  plaintiff  to  recover 

from  the  second,  third  and  fourth  defendants  possession  of  certain 
lands  which  were  sold  in  public  auction  by  Grovernment,  the  first 
defendant,  and  purchased  in  the  name  of  the  plaintiff. 

Both  the  lower  Courts  have  found  that  the  plaintiff  was  a  mere 
.  benamidar  for  one  Bangasami  and  have  dismissed  the  suit  on  the 
ground  that  as  such  be  was  not  entitled  to  sue.    They  have  also  held 
the  suit  barred  by  limitation.     We  agree  with  the  decision  arrived 
ab   on  both  grounds.     As  to  the  first  point,  the  lower  Courts 
appear  to  have  proceeded  mainly  on  the  authority  of  the  following 
observation  in  Bojjamma  v.  Venkataramayya{  1 ).     "No  doubt  it  has 
been  often  held  in  suits  relating  to  land  that  a  benamidar  is  not 
entitled  to  sue.''    That  was  a  case  in  which  a  benamidar  was  held 
entitled  to  sue  on  a  negotiable  instrament,  and  the  observation 
above  quoted  was  merely  an  obiter  dictum  and  is  not  in  our  opinion 
a  correct  statement   of  the    principle   applicable*    The  question 
whether  a  benamidar  should  be  allowed  to  sue  or  not  cannot,  in  our 
opinion,  be  made  to  depend  upon  the  question  Avhether  the  subject- 
matter  of  the  suit  is  land  or  not,  but  must  depend  upon  his  showing 
whether  the  facts  of  the  case  are  such  as  to  give  him  some  right  to 
sue  under  the  general  law.     For  instance,  it  may  be  shown  that 
the  facts  are  such  as  to  entitle  him,  on  the  principle  embodied  in 
section  230,  Indian  Contract  Act,  to  sue  as  agent  of  an  undis- 
closed principal  on  a  contract  made  by  him,  or  again  the  facts 
may  be  such  as  to  constitute  him  a  trustee  for  the  real  owner  and 
to  entitle  him  to  sue  under  section  437,  Civil  Procedure  Code,    But 
where  the  facts  do  not  show  any  title  to  sue  under  the  general 
law,  as  in   the  present  case  where  a  benamidar  in  whose  name 
lands  were  purchased  sues  not  on  the  contract  of  sale,  but  to 
recover  possession  from  persons   who   were  not  parties  to  the 
contract,  and  fails  to  prove  on  the  facts  that  the  lands  became 
vested  in  him  as  trustee  for  the  real  owner,  the  mere  fact  that  the 
lands  were  purchased  in  his  name  will  not,  in  our  opinion,  entitle  him 
to  maintain  a  suit.     Coming  now  to  the  authorities  the  decisions 

(1)  I.L.B.,  21  Mad.,  80. 
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>f  this  Court  to  which  we  have  been  referred  appear  to  be  in      kutha- 
iocordance  with  the  principles  to  which  we  have  referred.     In     ^JJ^^^JJ* 
Chinnan  v.  Bamachandra{\)  a  pniene  mortgagee  who  was  JEonnd   ^     v. 
to  be  a  mere  benamidar  #as  held  not  entitled  to  maintain  a  suit 
against  the  prior  mortgagee   and  others  to  redeem  the  prior    ^Yndia^* 
mortgage.     Shangara  v.  Kri8hnan{2)  merely  decides  that,  where 
a  benamidar  sues  with  the  knowledge  of  the  true  owner  and  the 
suit  is  dismissed  on  the  merits  the  true  owner  is  bound  by  the  decree. 
The  case  of  Bojjamma  v.  Venkatramayya{S)^  as  already  stated,  was 
A  suit  on  a  negotiable  instrument  and  the  grounds  on  which  the 
decision  allowing  the  benamidar  to  sue  should  be  supported  have 
recently  been  considered  in  this  Couit.     The  decision  in  Chidam- 
bora  Mandaroyan  v.  8ingaram{4i),  in  which  a  benamidar  mortgagee 
-was  allowed  to  sue  for  the  recovery  of  the  mortgage  money  and 
sale  in  default  may,  in  our  opinion,  be  supported  on  the  ground 
that   he   was   entitled  to  sue   on   the  contract   as  agent   of  an 
undisclosed  principal,  even  if  the  facta  were  not  such  as  to  entitle 
him  to  sue  as  trustee. 

As  regards  the  other  High  Courts,  the  Calcutta  dt»cisions 
against  the  right  of  a  benamidar  to  sue  in  Proaunno  Coomar  Boy 
Chotjodhry  v.  Gooroo  Chum  Sein{b),  Hart  Gobind  Adhikari  v. 
AJihoy  Kumar  Mozumdar(6),  lamr  Chandra  Duit  y»  Gopal  Chandra 
Da^il),  Baroda  Sundari  Ghose  v.  Dino  Bandlu  Khan{8)  and 
Mohe/idra  Nath  Mookerjee  v.  Kali  Proshad  Johuri{9)i  in  the  last  of 
which  all  the  previous  authorities  were  reviewed,  are  all  cases  in 
which  the  benamidar  failed  to  show  anj  right  to  sue  under  the 
general  law  and  appear  to  us  to  be  entirely  in  accordance  with  the 
principles  we  have  applied  to  the  decision  of  the  present  case. 

The  leading  authority  opposed  to  this  view  is  Nand  Kishore 
Lai  V.  Ahmad  Aia(\0),  The  decision  in  that  case  that  a  benamidar 
is  entitled  to  sue  for  laud  in  his  own  name  is  based  on  the 
view  ithat  the  legal  estate  is  vested  in  him.  Where  the  legal 
estate  is  vested  in  the  benamidar,  he  is  in  fact  a  trustee  and  as 
such  entitled  to  sue,  but  we  do  not  think  that  the  effect  of  a 
purchase  of  land  benami  according  to  the  practice  in  this  country 
is  in  all  cases  to   vest  the  legal  estate  in  the  benamidar  and 

(1)  l.L.R.,15  Mad.,  64.  (2)  I.L.R.,  15  Mad.,  287. 

(3)  I.L.B.,  21  Mad.,  30.  (4)  8.A.  No.  186  of  1903  (unreported). 

(5)  3  W.E.,  169.  (6)  I.L.R.,  1(>  Calo.,  364. 

(7)  I.L.B.,  25  Calo.,  fcS.  (8)  IX.R.,  25  Oalc,  874. 

(9)  I.L.R.,  80  Oalc,  266,  (10)  I.L  Jl.,  18  AU.,  69. 
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oonstitute  him  a  tniBtee.  For  instanoe  where,  as  often  happens, 
land  is  purchased  benami  in  the  name  of  an  infant  son  it  seems 
impossible  to  hold  that  the  land  is  veste<yn  him  as  trustee.  In  the 
present  case  it  is  foand  that  the  benamidar  was  a  peon  in  the 
service  of  the  real  purchaser,  and  we  do  not  think  that  the  mere 
fact  that  he  bid  at  the  auction,  'and  that  the  grant  was  made  by 
Gf-ovemment  in  his  name  made  him  a  trustee  so  as  to  entitle  him 
to  sue. 

We  are  also  of  opinion  that  the  suit  was  rightly  dismissed  as 
barred  by  limitation.  It  is  not  a  suit  brought  by,  or  on  behalf 
of,  the  Secretary  of  State  and  the  plaintiff  is  not  entitled  to  the 
enhanced  period  provided  by  article  149  of  the  Limitation  Act 
merely  because  he  derives  his  title  by  purchase  from  Government 
{The  Mu/nicipal  Commissioners  y*  Sarangapani  Mudaliar{l)j  Maha'^ 
raja  Jagadindra  Nath  Bog  Bahadur  v.  Bani  Hemanta  Kumari 
Debi(2)  and  Pullanappally  Sankaran  Nambudri  v.  Vittil  Thalakat 
Muhamod{3)). 

The  second  appeal  is  dismissed  with  costs  of^  the  second 
respondent.     The  first  respondent  will  bear  his  own  costs. 


APPELLATE  CIVIL. 
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Before  Sir  Arnold  White,  Chief  Justice^  and  Mr.  Justice  Miller^ 
EAMANASAHl  TPlaintiff),  Appellant, 

MUTHUSAMI  NAIK  (First  Defendant),  Rbspondbnt  * 

Limitaiityn  Act  XV  of  1877,  art,  91 — Does  not  CLpply  to  defendants  in  poasesaion — 
Madras  Bent  Recovery  Act  Vm  of  1865,  section  18 — Seven*  days  required  by 
the  section  means  seven  clear  days. 

A  defendant,  in  puBsession  is  not  precluded  from  setting  np  the  inralidity  of  a 
sale,  because  UU  right  to  have  it  set  aside,  was  barred  at  the  date  of  suit  by 
article  91  of  schedule  II  to  the  Limitation  Act. 

The  seven  days  which,  in  fixing  the  day  of  sale  under  section  18  of  the  Bent 
Beooverj  Act,  must  be  allowed  from  the  time  of  notice,  are  seven  whole  days,  and 


(1)  I.L.B.,  19  Mad.,  154.  (2)  L.B.,  31  I. A,.  203  at  p.  207. 

(3)  I.L.B.,  28  Mad.,  505. 
*  Second  Appeal  No.  719  of  1904,  presented  against  the  decree  of  H.B.By. 
W.  Gopalaohariar,  Subordinate  Judge  of  Madura  (East),  in  Appeal  Suit  No.  292 
of  1903,  presented  against  the  decree  of  M.B.By.  T.  A.  Bamakrishna  Ayyar, 
District  Haniif  of  Periyakulam,  in  Ori^r^nal  Suit  No.  47  of  1903, 
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not  seven  periods  of  24  hours  caloolated  from  the  hour  of  the  day  on  whioh  the  Ramavasaii 
notioe  was  ittned.  ,,     ** 

MUTIIUSAlfl 

Meit^en  ▼.  Jaekaon,  ([1903],  2  K.B.,  168),  referred  to.  Naik. 

Sxm  bj  plaintiff  to  reoover  possession  of  lands  belonging  to  first 
defendant  pnrehased  by  plaintiff  at  a  sale  held  under  Act  VllI  of 
1865  for  arrears  of  rent  due  bj  first  defendant.  The  notioe  of  sale 
was  issued  on  the  6th  February  1901  and  the  sale  was  held  on  the 
13th.  The  defendant  objected  to  the  validity  of  the  sale,  but  his 
objection  was  disallowed  and  a  decree  given  for  plaintiff. 

On  appeal  this  decree  was  reversed  and  the  suit  was  dismissed. 
The  material  portion  of  the  appellate  judgment  was  as  follows : — 

*^  Section  40  requires  that  the  sale  '  shall  be  conducted  under 
the  rules  laid  down  for  the  sale  of  moveable  po party.'  Section 
18  requires  that,  infixing  the  day  of  sale,  not  less  than  seven  days 
most  be  allowed  ^  from  the  time  of  the  public  notice  and  not 
less  than  30  days  from  the  dato  of  distraint.'  In  the  present 
case,  the  sale  was  held  on  the  13th  February,  but  the  notice  was 
published  on  6th  February  according  to  the  copy  of  sale  notice 
whioh  was  produced  in  the  lower  Court  by  plaintiff  but  which  was 
not  filed.  This  is  now  marked  exhibit  III.  Under  the  General 
Clauses  Act,  section  10,  6th  February  has  to  be  excluded  from  the 
period  and  it  follows  that  there  were  not  seven  days  between  the 
time  of  notice  and  dato  of  sale. 

The  Full  Bench  ruling  in  Lala  Mobaruk  Lai  v.  The  Secretary 
of  State  for  Inrfia(l),  cited  by  appellant's  pleader  supports  his 
contention.  The  case  arose  under  a  Bengal  Act,  but  the  wording 
of  section  6  was  similar  and  it^vas  held  that  non-compliance  with 
the  provisions  of  the  Act  was  not  a  mere  irregularity,  but  that  the 
sale  was  null  and  void,  because  there  was  no  sale  under  the  Act. 
la  the  present  case,  the  evidence  discloses  that  the  property  was 
worth  not  less  than  Rs.  100  or  Es.  150  according  to  plaintiff,  and 
not  less  than  Bs.  500  according  to  plaintiff's  third  witness,  but  it 
fetched  only  Es.  19  in  the  sale." 

Plaintiff  appealed. 

r.  B.  Bamachandra  Ayyar  and  T.  R,  Krishnaswami  Ayyar  for 
appellant. 

T-  R,  Venkatarama  Sastri  for  the  Hon.  Mr.  P.  S,  Sivaewami 
Ayyar  for  respondent. 


(1)  ixji., u 010., 200.  ^.^.^^^^^ ^^ Google 
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Bamavasasi  Judgment. — The  first  point  taken  on  behalf  of  the  appellaat 
BtuTHDsAMi  was  that  the  defendant  was  not  entitled  to  set  np  the  defence  thai 
^^'^'  the  sale  to  the  appellant  was  bad  sinoe  he  (the  defendant)  had 
not  applied  to  have  the  sale  set  aside,  and  an  application  to  set 
aside  the  sale  would*  have  been,  at  the  date  of  the  suit,  barred  hy 
limitation.  As  to  this,  the  defendant  was  in  possession  and  the 
plaintiff  who  sued  to  oust  him  could  only  succeed,  as  the  Subor- 
dinate Judge  pointed  out,  on  the  strength  of  his  own  title.  It 
was  for  him  (the  plaintiff)  to  establish,  affirmatively,  the  validity 
of  the  sale  on  which  his  title  depended. 

The  second  point  was  that  the  sale  was  not  bad  since  in  comput- 
ing the  not  less  than  seven  days  which,  in  fixing  the  day  of  sale 
under  section  18  of  the  Bent  Eecovery  Act,  must  be  allowed  from  the 
time  of  the  public  notice,  one,  if  not  both,  of  the  *  terminal '  days 
may  be  included.  It  was  argued  that  day  of  sale  meant  day,  and 
that  time  of  the  public  notice  meant  hour  of  the  day,  and  that 
seven  periods  of  24  hours  were  to  be  computed  from  the  hour  of 
the  day  on  which  the  notice  was  published.  We  do  not  think 
that  the  section  can  be  so  construed,  and  for  the  purpose  of 
computing  the  time,  we  do  not  think  ai)f  distinction  can  be  drawn 
between  *  day '  and  '  time.'  '  Not  less  than'  means  the  same  aa 
*  clear '  and  seven  whole*  days  must  elapse  between  the  day  of  the 
notice  and  the  day  fixed  for  sale.  We  think  the  same  construction 
must  be  placed  on  the  words  '  not  less  than  '  in  section  18  of  the 
Rent  Eecovery  Act  as  was  placed  on  the  words  in  the  enactment 
under  consideration  in  McQt^een  v.  Jack8on{l), 

Even  if  we  could  adopt  the  appellant's  contention  that  ^  time  ' 
meant  hour  of  the  day,  we  should  be  disposed  to  hold  that  the  time 
would  have  to  be  computed  by  excluding  the  day  On  which  notioe 
was  published  and  the  day  on  which  the  sale  was  fixed  to  take 
place.     Thit?  second  appeal  is  dismissed  with  costs. 

(1)  (1903),  2  K.B.,  :63. 
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APPELLATE  CIVIL. 

Before  Mr.  Justice  Subrapmania  Ayyar  and  Mr.  Jueiice  Miller. 

VJEERAPPA  KAVUNDAN  (PLAnrrirp),  Appbllant,  1907. 

Jannary  21%. 
••  Febrnary  6. 


BAMASAMI  KAyUNDAN  and  othebs  (Dhfbndants), 
Bbspokobnts.* 

Svidenee  Acty  I  of  1872,  «.  68 — Attesting  witness^  if  availdbU  must  be  called  to 
prove  a  mortgage  bond  even  if  object  ia  only  to  enforce  the  personai  covenant. 
Where  one  of  the  witneBBes  who  have  attested  a  mortgage  bond  is  available, 
ttLQ  ezecntion  of  such  bond  cannot^  under  Bection  68  of  the  Evidence  Act,  be 
proved  otherwise  than  by  the  evidence  of  Bach  witnesa,  even  when  the  object 
of  proving  such  execution  has  reference  only  to  a  personal  covenant  to  pay, 
^whioh  is  severable  from  the  security  created  by  £he  bond. 

SxTiT  to  recover  money  due  on  a  hypothecation  bond.  The  first 
defendant  denied  the  genuineness  of  the  bond.  One  of  the 
attesting  witnesses  waa  alive.  The  plaintiflE  not  laviug  taken 
proper  steps  to  procure  his  attendance,  the  Munsif  dismissed  the 
suit  on  the  ground  that  the  document  was  not  proved  according 
to  law.    This  decision  was  confirmed  by  the  District  Court. 

The  plaintiff  appealed . 

8.  Brtrnvasa  Ayyar  for  F.  Krishnaawami  Ayyar  for  appellant. 

Bangaawami  Ayyangar  for  K,  Srinivasa  Ayyangar  for  first  and 
eeoond  respondents. 

Judgment. — ^There  can  be  no  doubt  that  the  appellant  omitted 
to  take  proper  steps  to  cause  the  attendance  of  the  only 
available  attesting  witness  to  the  document  on  which  the  suit  was 
brought.  No  objection  has  been  raised  to  the  view  on  which  the 
lower  Courts  proceeded,  viz.,  that  the  document  is  a  mortgage^ 
containing,  hcwever,  a  personal  covenant  to  pay  the  debt.  It 
was  contended  on  his  behalf  that  section  68  of  the  Indiau 
Evidence  Act  with  refereuce  to  which  the  lower  Courts  held  that  the 
execution  of  the  document  could  not  be  proved,  |,did  not  preclude 
its  being  received  in  evidence  for  the  purpose  of  enforcing  the 
personal  covenant,  but  the  language  of  the  section  does  not  admit 

^  Second  Appeal  No.  642  of  1904.  presented  against  the  decree  of  F.  D.  P» 
Oldfield,  Esq.,  District  Judge  of  Tanjore,  in  Appeal  Suit  No.  906  of  1903, 
presented  against  the  decree  of  M.E.By.  J.  Snndaranana  Bao,  District  Mnnsif  of 
Tinitiiraippnndi,  in  Original  Snit  No.  163  of  190^ 
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Vebrafpa  ^of  any  such  distinction  being  drawn.     What  the  seotion  prohilnta 

AYvvDAs    .g  ^^^  proof  of  execution  of  the  document  otherwise  than  by  the 

Bamabami    evidence  of  an  attestinff  witness  if  available,  and  it  is  imposdble 

KAVUJfDAN.  ^  ...  , 

to  view  the  question  of  erecution  with  reference  to  the  oorenaat 
to  pay  as  severable  from  the  execution  of  the  document  in  bo 
far  as  it  creates  the  security.  In  Manners  v.  Postanal) ^  Liord 
Alvanley  referring  to  the  English  rule  analagous  to  that  em- 
bodied in  section  68,  laid  down  that  it  was  not  confined  to  oases 
where  the  instrument  in  question  was  the  ground  of  the  action^ 
and  that  it  applied  wliere  the  instrument  was  used  in  evidenoe 
collaterally.  On  the  same  principle  in  12.  v.  Jones(2)y  it  was 
held  that  on  an  indictment  against  an  apprentice  for  enlistiiig 
as  a  soldier  the  indenture  must  be  proved  -  by  the  subscribing 
witness,  citing  these  cases,  Taylor  enunciates  the  law  thus  : — 

^^  The  rule  that,  where  an  attesting  witness  f>  necessary  to  the 
validity  of  an  instrument,  a  person  who  was  such  witness  must  \^ 
called,  applies,  whatever  the  purpose  for  which  the  instrument  is 
produced  "  (Taylor  on  '  Evidence,'  9th  edn.,  vol.  II,  p.  1209). 

The  observation  in  Madras  Deposits  and  Benefit  Society  Limited 
^  Oonnamalai  Ammal{^)  to  which  our  attention  was  called 
though  it  is  in  favour  of  the  same  conclusion  should  not  be 
understood  as  here  relied  on  for  the  purpose,  for  the  instrument 
there  was  not  attested  at  all  and  the  section  of  the  Evidence  Aot 
on  which  the  present  question  turns,  obviously  applies  only 
to  case  where  an  instrument  required  by  law  to  be  attested, 
bears  the  necessary  attestation.  Olearly  where  the  requisite 
attestation  is  wanting  that  involves  a  question  exclusively  as  to 
the  validity  of  the  transaction,  whereas  when  an  attesting  witness 
who  ought  to  have  been  called  has  not  been  called  that  raises  s 
question  exclusively  as  to  proof  nnd  admissibility. 

The  second  appeal  therefore  fails  and  is  dismissed  with  costs. 


(1)  4  Ksp.,  241.  (2)  1  Leaoh,  CO.,  174. 

(S)  I.L.R.,  18  Mad..  29. 
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APPELLATE   CIVIL. 

B^or§  Mr.  JuaHce  8ubrahmania  Ayyar  and  Mr.  Justice  MilUr. 

LAESHMINABATANA  REDDI  (Dbfbndaitt),  leor. 

AppbllaFT  in  ail  OasBS,  Janntfy  2i. 

QUflUSAWMX  UDAYAN  (Plaintiff),  Kispondint  * 

Lamdtord  and  tenwiU—When   patta  once  tendered  a/nd  accepted,  landlord  cannot 
tender  a  eecond  patta  and  enforce  the  terme  of  etich  second  patta. 

When  a  patta  hat  been  tendered  by  the  landlord  and  the  tenani  accepting 
laoh  pfttta  has  executed  tf  mnchilika,  the  result  is  an  agreement  binding  on  the 
parties  for  the  period  to  which  the  instruments  relate,  so  long  as  they  are  in 
force ;  and  the  landlord  cannot  daring  snoh  period  tender  a  second  patta  and 
proceed  for  the  rent  claimed  to  be  dne  under  such  second  patta. 

KrUhna  Does  Bala  Muhunda  Dose  v.  Qy/ruva  Reddi,  (9  M.LJ.,  188),  distin* 
^nished. 

ArunaeheUam  Ohetti  ▼.  Qanapathi  Aiyya,  (I.L.R.,  28  Mad.,  379),  distin. 
^uithed. 

Suit  filed  by  one  of  the  teaanta  of  the  mltta  or  proprietary 
Tillage  of  Alagianatham  under  section  40  of  the  Madras  Bent 
Beooyerj  Aot,  YIII  of  1865,  appealing  against  the  notices  of 
attadhment  and  sale  served  on  hun  under  section  89  of  the  said 
Act  by  the  defendant. 

The  village  in  question  came  by  purchase  into  the  possession 
of  the  present  defendant  on  the  12th  December  1902.  Fifteen 
days  afterwards  he  executed  pattas  to  and  obtained  muchilikas 
from  the  present  plaintiff  and  certain  others. 

In  June  1903  the  defendant  discovered  that  there  were  some 
clerical  errors  in  the  pattas  issued  by  him.  He  prepared  revised 
pattas  and  is  said  to  have  served  them  on  his  tenant.  The 
service  was  denied.  The  defendant  thereupon  gave  his  notice  of 
attachment  and  sale  of  his  lands  ander  section  39  of  the  Act. 
Hence  the  present  suit. 

•  Seoond  Appeals  Nys.  773  to  778,  780»  782  and  788  of  1905,  presented  against 
the  decrees  of  A.  C.  Tate,  Esq.,  District  Judge  of  South  Arcot,  in  Appeal  Soits 
Hoe.  107  to  112,  IH  ^^^  »nd  117  of  1904,  presented  against  the  decisions  of 
]U.By.  P.  Narayana  Menon,  Head-quarters  Deputy  Oolleotor  of  Ouddalore,  in 
'  Salts  Nos.  16  to  20,  22,  25,  28  and  89  of  1908  respectirely. 
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Lakshmi-  The  Deputy  Collector  deoreed  for  plaintiff,  and  this  decree 

^  R^DDr''    confirmed  on  appeal. 

♦•  The  defendant  preferred  this  second  appeal. 

Udatan.  T.  F .  Seehagiri  Ayyar  for  appellant. 

T.  R.  Bamachandra  Ayyar  and  T.  R.  KrtahfumDami  Ayyar  for 
respondents. 

Judgment. — ^We  agree  with  the    District  Jndge  in  holdings 
that,  in  the  circumstances  of  these  cases,  it  was  not  competent  to 
the  landholder  to  proceed  for  the  rent  claimed  to  be  due  under 
the  second  pattas  tendered  bj  him  subsequent  to  the  acceptanoe 
by  .the  tenant  of  the  pattas  first  tendered  and  in  respect  of  which. 
he    had  obtained  muchilikas  from  the  tenants.     The  case   of 
Krishna  Doss    Bala    Mukunda    Doss  v.   Ghnruva     Reddi{\)   and 
the    case    of    ArwiacheUam    Ohetti   y.    Ganapatki  Ayya{2)    are 
distinguishable    inasmuch  as  in  them  the  pattas  tendeied   first 
had  not  been  accepted.    No  doubt  the  tender  of  a  patta  or  the 
tender  by  a  tenant  of  a  muchilika  is  not  an  ofiPer  in  the  wider 
sense  of  an  offer  under  the  law  of  Contracts.    There  is  the  pire- 
existing  relation  of  landlord  and  tenant,  with  reference  to  whioh 
Ihe  law  imposes  the  duty  of  exchanging  pattas  and  muchilikas. 

In  this  view,  therefore,  the  tender  of  a  patta  is  no  doubt  the 
offer  to  perform  an  obligation  already  attaching  to  a  landholder, 
but  when  the  patta  has  been  tendered  and .  accepted  and  a 
muchilika  execnted,  the  result  is  an  agreem<'nt  binding  upon  the 
parties  for  the  period  to  whioh  the  instruments  relate,  so  long  ae  - 
they  are  in  force. 

*  The  suggestion  that,  even  after  tender  and  acceptance  of  a 
patta,  it  is  competent  to  either  party  to  depart  from  his  engage*- 
ment  on  the  groimd  that  it  does  not  record  properly  the  terms  of 
the  tenancy  is  obviously  untenable. 

The  term  *  engagement,'  which  occurs  in  section  3  of  the  Aot, 
is  sufiScient  of  itself  to  show  this.  Further,  sections  8  and  9 
provide  a  right  of  suit  only  in  cases  when  the  offer  has  not 
been  accepted  by  the  other  party,  and  section  72  is  practically 
conclusive  on  the  point  inasmuch  as  it  gives  to  a  judgment 
settling  the  terms  of  a  tenancy  the  same  efficacy  which  attaches 
to  a  muchilika. 


(1)  9  M.L J.,  183.  (3)  I.L.B.,  28  Mad.,  879. 
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The  distraint,  therefore,  for  rent,  which  was  not  agreed  to  be 
id,    with  reference  to  the    muchilika  execute  by  the  tenant, 
bad. 
On  this  ground  we  dismiss  these  second  appeals* 


,  Laksumi- 

NAIAYANA 

RSDDI 

GumUBAWMI 

Udayan. 


APPELLATE  CIVIL^ 
Be/ore  Mr.  Justice  Benson  and  Mr,  Justice  WalUs, 

RAMASA^II  NAIK  (Sboond  Defendant — Eespondbnt), 
Appellant, 


RAMASAMI  CHETTI  and  others  (Petitioners,  Dbcree-holdbrb, 
IjBGAl  Kbpresbntatives  abd  Defendants  Nos.  3  to  7,  and 
Ninth  Defendant's  Lboal  Representatites), 
Respondents.* 

TrafMjer  of  Property  Aci^  Act  IV  of  1882,  «.  6  (a) — Transfer  of  hare  ewpectaney 
by  mortgagor  or  hy  coneent  decree  void — Res  judicata  in  execution  proceedings — 
Order  passed  after  notice  no  rea  Judicata  trhen  notice  silent  as  to  prayers 
elaAmed — fiecetver,  continuation,  of  by  Appellate  Court — Amend/ineni  of  execw 
Hon  petition,  power  of  Court  to  allow, 

A,  the  owner  of  »n  impartible  and  inalienable  Zamindari,  which  passed  on  the 
death  of  the  owner  for  the  time  being,  who  had  only  a  life  estate,  to  the  senior 
male  member  of  the  family  mortgaged  it  to  B  in  1892  without  possession.  Four 
male  members  of  the  family  C,  D,  £,  F,  who  were  in  the  line  of  heirs  Joined 
A  in  ezecnting  the  mortgage.  Rubsequently  some  nsnfmotuary  mortgage  were 
executed  to  B,  and  B  was  in  possession  of  the  samindari.  In  1894,  Oiiginal 
Suit  Ko.  43  of  1894  was  brought  by  B  against  A,  C,  D,  E,  F,  and  others  to 
reoorer  the  amount  due  under  the  mortgage  of  1892.  A  consent  decree  was 
passed  making  defendants  A,  G,  D,  E,  F,  liable  for  the  amount  and  directing 
Mukt  in  case  the  amount  was  not  recovered  in  the  life-time  of  A,  it  should 
1>e  recoTcred  from  the  other  defendants  when  they  succeeded  to  the  estate  and 
the  zamindari  was  made  liable  for  the  decree  amount.  A  died  in  1904.  He  was 
aaeoeeded  by  one  not  a  party  to  the  suit  and  on  the  latter *s  death  in  1905, 
C  succeeded  as  Zamindar. 

In  1899  and  1903  two  applications  for  execution  by  sale  of  the  whole 
tami/ndari  were  put  in  by  B  and  were  granted  after  notice  serred  on  C.  The 
notices  howerer  only  stated  that  application  was  made  for  execution  of  the 
decree  but  the  reliefs  asked  for  were  not  stated. 


1906. 

November  8. 

1907. 

January 

18,21. 

February 

6,14. 


*  Oivil  Miscellaneous  Appeal  No.  152  of  1906,  presented  against  the  order 
of  M  BJty.  V.  Swamioatha  Ayyar,  Subordinate  Judge  of  Madura  (West),  in 
Xxeoution  Petition  Begistsr  Ko.  62  of  1905  (Original  Suit  No.  48  of  1894). 
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Ramabami 
Naie 

V. 

Hamasaiii 
Ohktti. 


A  applied  ftgaiu  for  execation  in  1905.  The  prayer  *  was  for  sale  of  tkkm 
zaiDindari  and  for  the  appointment  of  a  Becei^er  but  the  prajer  for  sale  was 
giyen  np  at  the  trial.  C  raited  rariouM  objections  which  were  oycrmled  and  tbe 
Snb-Jnd^  appointed  a  Receiver  to  take  charge  of  the  tamindari  and  itm 
appnrtenanoee.    C  appealed  : 

HMy  on  appeal,  that  G  in  1892  waa  not  a  dormant  co-owner  with  A  in  tlie 
tamindari  and  that  the  mortgage  by  C  of  hit  right  in  the  zamin  in  1892  was  m 
transfer  of  a  bare  expectancy  and  wat  a  nullity  under  teotion  6  (a)  of  the  Tra^af er 
of  Property  Act.  Tbe  prohibition  in  section  6  (a)  of  the  Trantfer  of  Propertj' 
Act  it  bated  on  principles  of  public  policy^  and  the  Court  cannot  allow  aneh 
transactions  to  be  effected  by  a  consent  decree. 

LahehfMmasicatni  Naidv-  y.  Bengammat  (I.L.B.,  26  Mad.,  31),  referred  to. 

The  principles  of  equity,  on  which  English  Courts  grant  relief  in  such  oase« 
when  the  property  actaally  vests  cannot  be  given  effect  to  in  the  face  of  ezprB»«  ' 
prohibition  contained  in  section  6  (a)  of  the  Transfer  of  Property  Act. 

An  order  passed  in  execution  proceedings  will  be  re«  judicata  only  when  the 
notice  gives  suflScient  intimation  of  the  reliefs  prayed  for. 

Naraywna  PaUar  v.  OopalakrisTma  Pattar,  (I.L.fi.,  28  Mad.,  855),  followed  : 

HMfwrihtTy  that  as  the  Receiver  was  validly  appointed  on  the  ground  tha-i 
the  property  was  the  subject-matter  of  the  suit,  the  Appellate  Court  had  Juris- 
diction to  maiotain  him  as  a  means  of  realising  tbe  amount  irom  the  jndg^ent- 
debtor  personally  and  the  property  must  be  considered  under  attachment-, 
though  not  attached  under  section  274  of  the  Code  ol  Civil  Prooedore. 

Amounts  realised  by  a  usufructuary  mortgagee  in  possestion  after  decree  for 
Male  cannot  be  applied  in  satisfaction  of  the  decree  amount  unless  certified 
under  section  258  of  tlie  Code  of  Civil  Procedure : 

HM  oltfo,  that  under  the  ciroumatancet  of  the  case  the  decree-holder  may  be 
considered  to  have  applied  for  the  enforcement  of  tbe  decree  against  C  personally- 
and  the  order  of  the  lower  Court  upheld  on  that  ground. 

Amendment  of  petition  by  inserting  a  prayer  for  execution  against  C  personally 
allowed. 


The  decree  in  this  suit  was  passed  ou  a  oompromise  between 
the  original  plaintiff  and  the  defendanjta  Nos.  1  to  6.  The 
basis  of  this  compromise  decree  was  a  hypothecation  bond,  dated 
the  6th  October  1892,  executed  by  the  defendants  Nos.  1  to  5  on  tiie 
security  of  the  zamindori  of  Ammayanayakkanur  and  of  a  deoree 
debt  referred  to  therein.  The  zamindari  of  Ammayanayakkanor 
has  been  held  to  be  an  impartible  and  inalienable  zamindari,  the 
right  of  succession  to  it  not  being  gOYcmed  by  tHe  ordinary  rule 
of  pritnogeniiure  under  the  Hindu  Law,  but  by  a  custom  of  what 
is  called  "  Dayadi  Pattam  "  according  to  which  the  person  entitled  ^ 
to  succeed  on  the  death  of  a  Palayagar  is  the  senior  in  age  of  Ids 
dayadis  descended  from  the  original  foxmder.  The  first  defendant 
was  the  zamindar  of  Ammayanayakkanur  at  the  date  of  the  degree 
and  the  defendants  Nos.  2  to  5  were  among  the  group  of  dayadis  who 
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were  entitled  to  the  succession  to  the  zamindari.    The  first  defendant    Rajiasami 
died  in  January  1D04  ;  and  one  Arumugasami  Naik  who  was  not  a        ^^^ 
party  to  the  mortgage  bond  or  the  conseut  decree  in  this  suit  became    Ramasami 
*  the  next  2iamindar  in  succession  to  the  first  defendant  and  he  died       '"*"'• 
in    May  1905.     The  second  defendant   succeeded  Arumugasami 
Naik  and  is  the  present  zamindar  of  Ammajanayakkanur.     The 
Kamindari  being  impartible  and  inalienable,  the  zamindar,  for  the 
time  being,  has  only  a  "  life-interest  '*  in  it.     The  defendants  Nos.  I 
to  3  have  executed  a  usufructuary  mortgage  in  favour  of  the  original 
plidntiff  herein  and  two  others  and  a  further  usufructuary  mortage 
was  executed  on  the  £6th  November  1897  by  the  defendants  Nos.  1 
to  4  in  favour  of  the  first  petitioner  herein  and  two  others. 

The  further  facts  are  sufiiciently  stated  in  the  judgment. 

The  Sub- Judge  overruling  the  various  contentions  of  the  second 
defendant  appointed  a  Receiver  to  be  in  charge  of  the  zamindari. 

The  second  defendant  appealed. 

C,  Sanharan  Nair^  T,  R.  Ramachandra  Ayyar,  T,  B,  Krishna- 
9U>ami  Ayyar  and  0.  8,  Bamachandra  Ayyar  for  appellants. 

8.  8riniva8a  Ayyangar  for  respondents. 

Judgment. — ^This  is  an  appeal  from  an  order  of  the  Subordi- 
nate  Judge  of   Madura   West  in  an  execution  petition  against 
defendants  Nos.   2  to  6   in   the   suit  praying   for  the   sale   of 
mortgaged  property  and  the  appointment  of  a  receiver  pending 
sale.     At  the  hearing,  the  petition  for  sale  was  not  pressed  and  a 
receiver  was  appointed  until  further  order.     The  decree  sought  to 
be  executed  was  a  consent  decree  made  in  a  suit  instituted  under 
section  67   of  the    Transfer  of  Property   Act  for  sale  of  the 
mortgaged  property,  against  five  defendants,  the  then  Zamindar 
of  Ammayanaikanoor  and  four  members  of  his  family  who  stood 
in  the  line  of  succession  to  the  Zamindari.     The  plaintiff  had 
advanced  money  to  enable  the  defendants  to  contest  an  alienation 
of  the  entire  Zamindari  made  by  the   preceding  Zamindar   in 
favour  of  his  wife,  and  these  advances  had  been  secured  by  the 
suit  mortgage,  dated  the  6th  October  1892,  by  which  the*  whole 
Zamindari  and  also  a  decree  debt  were  mortgaged  to  the  plaintiff. 
Bubs  equently  the  mortgagee  instituted  Original  Suit  No.  43  of 
1894  against  the  five  mortgagors  and  five  others  to  recover  the 
mortgage  money  from  the  mortgagors  by  sale  of  the  Zamindari 
snbjeot  to  the  prior  lien  of  the  sixth,  seventh  and  eighth  defendants 
and  also  by  sale  of  the  decree  debt.    The  ninth  defendant  wa^ 
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Bamasami    made  a  party  as  having  obtained  a  decree  for  sale  of  the  Zamindari 

^^       against  the    mortgagors  defendants    No^.    1   to   5.    After  the 

Ramasami    institution  of  the  suit  and  before  the  date  of  the  consent  decree 
Chitti. 

the  nigh  Court  gave  judgment  in  the  litigation   between  the . 

mortgagors  and  the  widow  of  the  previous  Zamindar  holding  that 
this  2iamindari  was  not  only  impartible,  but  also  Bubjeot  to  a 
custom  of  inalienability  which  precluded  the  Zamindar  for  the 
time  being  from  making  any  alienation  to  enure  beyond  his  own 
life-time.  The  result  of  this  decision  which  is  reported  ae 
Swaaubramania  Naicker  v.  Kri8hnammal{\)  is  that  successiye 
Zamindars  only  take  an  estate  for  life  in  the  Zamindari^  and  that 
the  succession  passes  to  the  senior  male  member  of  the  family  for 
the  time  being  according  to  the  custom  known  as  dayadi  Pattam. 
The  consent  decree  now  in  question  was  passed  on  the  15th  March 
1895  shortly  after  this  decision,  the  effect  of  which  was  to  brings 
into  prominence  certain  difficulties  in.  the  way  of  obtaining  the 
relief  sought  in  the  present  suit  by  sale  of  the  ZamindarL  The 
first  defendant  was  the  Zamindar  then  in  possession,  but  the 
member  of  the  family  next  in  succession  who  subsequently  suc- 
ceeded had  not  joined  in  the  mortgage  and  was  not  a  party  to  the 
suit  which  could  not  affect  his  interest.  As  for  defendants  Nos. 
8  to  5  they  had,  as  will  be  seen,  a  mere  chance  of  succession  which 
was  incapable  of  transfer  under  the  Transfer  of  Property  Act, 
and  even  if  transferable  would  be  likely  to  fetch  very  little.  All 
these  circumstances  must  be  borne  in  mind  in  interpreting  the 
consent  decree  which  it  is  now  sought  to  execute.  The  decree 
recites  that  the  plaintiff  and  his  vakil  and  defendants  Nos.  1  to  5 
and  their  vakil  having  presented  the  annexed  razinamah  and 
there  being  nothing  in  it  prejudicial  to  the  interests  of  defendants 
Nos.  6  to  10  (the  other  incumbrancers)  the  Court  resolves  to  make 
a  decree  in  accordance  with  its  terms.  The  razinamah  fixes  the 
amount  due  for  principal,  interest  and  costs  up  to  date  at  Bs« 
87,000,  and  provides  that  it  shall  be  paid  off  by  instalments, 
that  in  default  defendants  Nos.  1  to  5  shall  pay  the  balance 
outstanding,  that  the  mortgaged  property  including  the  Zamindari 
then  in  possession  of  the  first  defendant  and  to  which  the  other 
defendants  are  entitled  shall  stand  liable,  and  that  in  default  the 
plaintiff  shall  be  at  liberty  to  proceed  against  and  realize  the  said 
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amount  with  interest  as  provided  in  the  decree  by  precept  of  Court 
from  defendants  Nos.  1  to  5  and  the  mortgage  properties  described 
below.  The  decree  goes  on  to  provide  that  if  the  razinamah 
amount  should  not  be  paid  off  in  the  life-time  of  the  first  defendant, 
and  he  should  be  succeeded  by  a  person  who  was  not  a  party  to 
the  suit,  and  such  successor  should  object  to  pay  the  balance,  the 
balance  with  interest  should  be  paid  by  whichever  of  defendants 
Nos.  2  to  5  should  succeed  to  the  Zamindari  at  whatever  period 
as  soon  as  he  should  so  succeed,  and  that  in  default  the  plaintiff 
should  be  at  liberty  to  proceed  against  the  remaining  defendants 
in  accordance  with  law,  and  that  until  the  whole  amotmt  should 
be  realized  the  mortgaged  properties  and  defendants  Nos.  I  to  5 
should  stand  liable.  These  last  provisions  as  to  the  event  of  the 
razinamah  amount  not  being  paid  in  the  life-time  of  the  first 
defendant  were  in  our  opinion  inserted  with  the  object,  among 
others^  of  keeping  alive  the  right  to  execute  the  decree  against 
defendants  Nos.  2  to  5  in  the  event  of  none  of  them  succeeding 
ontil  farther  execution  would  but  for  these  provisions  have 
become  impossible. 

Various  objections  have  been  taken  to  the  present  application 
for  execution  by  sale  of  the  Zamindari.  In  the  first  place  it  is 
said  there  is  no  decree  for  sale  and  that  the  decree  is  only 
declaratory.  On  the  other  side  it  is  contended  that  the  provision 
for  realizing  the  decree  amount  by  precept  of  Court  from 
defendants  Nos.  1  to  6  and  from  the  mortgaged  properties  is  in 
effeot  a  decree  for  sale  against  defendants  NToa.  1  to  5  and  the 
omission  to  mention  sale  directly  is  ascribed  to  adherence  to  the 
old  form  of  mortgage  decree  in  use  in  the  mof ussil  before  the 
Transfer  of  Property  Act.  We  are  not  disposed  to  accept  this 
explanation  and  think  it  much  more  likely  that  this  form  of 
decree  was  deliberately  adopted  by  the  advisers  o£\  the  parties 
who  were  in  a  position  to  obtain  the  best  legal  advice  as  on  the 
whole  the  best  means  of  meeting  the  diflSculties  in  the  way  of 
enforcing  the  mortgage  which  we  have  already  pointed  out. 
Yiewiog  the  decree  in  this  light  we  have  no  doubt  tiiat  it  was 
intended  to  provide  for  the  realization  of  the  mortgage  debt  in 
execution  in  the  most  effective  manner  which  the  circumstances 
permitted.  The  words  '^  realize  by  precept  of  Court  from  the 
mortgaged  properties  "  in  our  opinion  include  a  power  to  sell  the 
Zamindari  so  far  as  it  might  lawfully  be  sold,  and  therefore 
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clearly  a  power  to  sell  in  default  the  life  interest  of  the  first  defend-' 
ant  the  2jamindar  then    in  possession.     The  oiroumstanees  tfaat 
no  provision  is  contained  in  the  razinamah  as  to  the  rights  of  tlie 
other  mortgagees  mentioned  in  the  plaint,  the  declaration  in  tiie 
decree  that  they  are  not  affected,  and  the  fact  that  subseqaently  to 
the  consent  decree  the  mortgagees  took  three  subsequent  mortgages 
of  the  zamindari  from  defendants  Nos.  1  to  5  do  not,  in  our 
opinion,  show  as  was  contended,  that  the  decree  contains  no  order 
for  sale.    It  may  be  however,  that,  as  all  that  could  be  sold  with 
certainty  during  the  life- time  of  the  first  defendant  was  his  inter- 
est in  the  samindari  it  was  contemplated  that  the  decree-holder 
would  not  be  anxious  to  prooeed  to  sale  but  would  be  content  witb 
the  appointment  of  a  Receiver  as  on  the  present  occasion.     As  to 
the  successive  life  interests  of  the  other  defendants  in  the  ziuooin- 
dari,  we  are  of  opinion  that  the  decree  does  not  give  any  power  to 
sell  such  life  interests  until  they  take  effect  in  possession.     It  is  a 
sound  rule  that  decrees  should  be  construed  so  far  as  possible  as 
being  in  accordance  with  law,  and  we  are  not  prepared  to  hold 
that  the  general  words  ^l^ovelreferred  to  can  be  read  as  directing' 
a  sale  during  the  life-time  of  the  first  defendant  of  the  interests 
of  the  other  defendants  which,  in  our  opinion,  as   will  appear 
later,  were  then  mere  possibilities  of  succession.     The  latter  part  of 
the  decree  which  declares  that  each  of  these  defendants  shall  be 
personally  liable  as  from  the  date  of  his  succession  and  that  until 
realization  the  zamindari   shall   stand  liable  also  supports  this 
construction,  and  must  we  think,  when  read  with  the  rest  of  the 
decree  be  taken  as  an  order  for  sale  of  the  life  interest  of  each 
of  these  defendants  after  his  succession.     The  validity  of  such  a 
provision  will  be  considered  later. 

It  will  be  convenient  Grst  to  dispose  of  the  objection  that  a 
decree  to  this  effect  is  invalid  as  opposed  to  the  provision  of  the 
Transfer  of  Property  Act  regarding  mortgage  decrees.  As  abready 
pointed  out  this  was  a  decree  made  in  a  suit  for  sale  and  so  not 
obnoxious  to  the  provisions  of  section  99  of  the  Transfer  of  Prop, 
erty  Act,  and  in  it  the  amount  due  for  principal,  interest  and 
costs  is  ascertained  and  constitutes  the  decree  amount.  The  other 
departures  from  the  ordinary  form  of  decree  as  provided  for  by  the 
Transfer  of  Property  Act  as  regards  date  of  payment  and  interest 
axe  in  our  opinion  such  as  it  was  open  to  the  parties  to  consent  to. 
These  objections  therefore  in  our  opinion  fail. 
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We  now  oome  to  the  most  serious  objeotion  urged  by  the 

appellant.     It  is  said  that  by  the  suit  mortgage  and  the  consent 

decree  the  second  to  the  fifth  defendants  purport  to  transfer  only 

their  chance  of  succeeding  to  the  zamindari,  and  that  such  a  chance 

or  mere  possibility  is  incapable  of  transfer  in  India  t)y  virtue  of 

seotion  6  (a)  of  the  Transfer  of  Property  Act.     As  pointed  out  by 

Mattusami  Ayyar,  J.  (Sivasubramania  Naiker  v.  KrishnaTninal{\)) 

in  the  case  of  this  zamindari  the  interest  to  which  each  zamindar 

tmcoeeds  is  his  separate  property  and  consists  of  his  right  to  the 

income  of  the  zamindari  as  beneficial  owner  for  life.     This  is  the 

interest  which  defendants  Nos.  2  to  5  have  sought  to  transfer  by 

tiie  mortgage  and  the  consent  decree.     At  the  dates  of  mortgage 

and  decree  they  had  a  mere  chance  of  succeeding  to  this  interest 

dependent  iu  the  case  of  each  upon  his  surviving  all  the  male 

members  of  the  family  older  than  himself  so  as  to  make  him  for 

the  time  being  the  oldest  member.     As  in  the  case  of  an  heir 

apparent  in  England  they  were,  each  of  them,  bound  to  succeed 

if  they  lived  long  enough,  but  it  was  a  mere  chance  whether  they 

would  or  not.     In   opposition    to    this    view    arguments    were 

addressed  to  us   based  on  an  alleged  dormant  co-ownership  of  the 

zamindari  by  all  the  male  members  of  the  family  in  conjunction 

with  the  Zamindar  for  the  time  being.     The  existence  of  such 

dormant  co-ownership  was  negatived   in   the  case  of   ordinary 

impartible  zamindaries  in  the  well-known  case  of  Sartaj  Kuari  v. 

Decraj  iruan(2),  where  it  was  held  that  restrictions  on  the  power 

of  a  Zamindar  to  alienate  beyond  his  own  life-time  could  not  be 

deduced  from  a  dormant  co-ownership  of  all  the  members  of  the 

family,  but  must  rest  on  special  custom.     Here  the  special  custom 

has  been  proved,  but  the  fact  that  the  Zamindar  is  restrained  by 

special  custom  from  alienatiug  beyond  his  own  life-time  does  not 

in  our  opinion  prove  that  the  other  members  of  the  family  are 

dormant  co-owners  with  him  of  the  zamindari  and  this  is  not  the 

effect  of  the  decision  in  SwasubramcmiaNaicker  v.  Kri8hnamfnal{l). 

Even  if  they  were,  the  interest  which  defendants  Nos.  2  to  5  have 

purported  to  transfer  would,  in  our  opinion,  be  none. the  less  in 

the  nature  of  a  mere  chance  of  succession. 

We  were  asked  to  regard  each  of  the  male  members  of  this 
&mily  as  having  a  life  estate  in  the  zamindari  vested  in  him  at 
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birth  subject  to  prior  life  estates  of  the  like  nature  vested  in  the 
members  senior  to  him,  and  it  was  said  that  in  English  real 
property  law  wis  ere  a  life  estate  is  conveyed  to  A  subject  to  prior 
life  estates  in  B,  C  and  D,  A  is  regarded  as  having  a  vested 
remainder -^ven  though  if  he  dies  before  B,  0  or  D  it  will  never 
take  effect  in  possession.  We  do  not  think  that  the  members  of 
this  family  can  be  regarded  as  taking  life  estates  of  the  nature  indi- 
cated, and  even  if  they  could,  we  do  not  think  this  rule  of  English 
real  property  law  above  referred  to  embodies  a  principle  of 
general  jurisprudence  applicable  to  the  construction  of  section  6  (a) 
of  the  Transfer  of  Property  Act.  It  is  a  highly  technical  and 
artificial  rule  and  has  benn  explained  by  learned  writers  as  due  to 
special  circumstances  shaping  the  development  of  this  branch  of 
law  in  England.  We  are  of  opinion  that  what  defendants  Nos.  2 
to  5  purported  to  transfer  were  mere  possibilities  of  succession  with 
the  prohibition  in  section  6  (a)  of  the  Transfer  of  Property  Act. 

It  is  next  contended  that  even  supposing  the  mortgage  by 
defendants  Nos.  2  to  5  to  be  invalid  under  section  6  (a)  of  the 
Transfer  of  Property  Act,  now  that  the  second  defendant  has  suc- 
ceeded to  the  zamindari  equity  will  give  effect  to  it  as  against  him 
and  we  have  been  referred  to  well  known  English  authorities  sum- 
marised in  White  and  Tudor's  *  Leading  Cases,'  page  107  (7th 
edition).  "We  are  imable  to  accept  this  contention.  If  the  framers 
of  the  Indian  Statute  had  intended  that  transfers  forbidden  by 
section  6  (a)  shpuld  take  effect  against  the  transferors  whenever 
they  succeeded  to  ihe  estate,  they  would  have  inserted  a  provision 
to  this  effect  as  they  have  in  section  43  in  the  case  of  persons 
erroneously  representing  that  they  are  authorised  to  transfer 
immoveable  property.  It  has  not  been  contended  that  the  second 
defendant  comes  within  the  provisions  of  that  section,  and  we  see 
no  ground  on  which  a  similar  rule  can  be  applied  to  cases  under 
section  6  (a).  Equitas  sequiiur  legem ^  and  we  do  not  think  that  we 
are  at  liberty  to  limit  the  operation  of  the  express  provisions  of 
section  6  (a)  in  the  manner  suggested.  The  contention  now  raised 
has  recently  been  rejected  in  Bombay  in  SumsudcUn  v.  Abdul(l) 
with  which  we  entirely  concur. 

It  is  further  urged  that  the  defendants  cannot  go  behind  the 
decree.    If,  however,  the  mortgage  did  not  operate  as  a  transfer  of 
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interests  of  defendants  Nos.  2  to  5  neither  oonld  the  consent  decree 
in  the  circumstances  of  the  present  case.  Such  a  decree  does 
not  involve  any  adjudication  by  the  Court  as  to  the  rights  of  the 
parties,  and  cannot  empower  parties  to  do  what  they  are  otherwise 
prohibited  from  doing.  Oreat  North-weat  Central  Bailway  Com' 
patty  V.  C%arfe6ow(l),  Krishna  Bat  v.  Hart  Oovind  Kulkami{2). 
Section  6  (a)  of  the  Transfer  of  Property  Act  in  our  opinion 
renders  certain  transfers  unlawful  obviously  on  grounds  of  public 
policy,  and  the  Court  cannot  allow  them  to  be  effected  by  means 
of  oonsent  decrees  (Lahshmanasawmi  Naidu  v.  Bangamma(S)), 
In  our  opinion  it  is  open  to  defendants  Nos.  2  to  5  to  oppose  the 
execution  of  the  decree  on  this  ground!. 

It  is  then  said  that  however  this  may  be  the  right  to  have  the 
decree  executed  by  sale  of  the  zamindari  is  res  judicata  by  virtue 
of  two  prior  orders  for  sale  made  by  the  Court  during  the  life 
time  of  the  first  defendant  on  notice  to  all  the  defendants.  In  the 
first  notice  the  defendants  were  called  upon  to  show  cause  why 
execution  should  not  be  granted,  and  in  the  second,  why  the  settle- 
ment of  the  sale  proclamation  should  not  be  proceeded  with.  If. 
the  liability  of  the  interests  of  defendants  Nos.  2  to  5  to  be  sold 
can  be  held  to  have  been  adjudicated  on  by  these  two  order«  made 
during  "the  life-time  of  the  first  defendant  upon  due  notice  to 
them,  then  the  question  is  concluded  {MungtU  Perahad  Dichit 
V.  Grija  Kant  Lahiri  Chowdhrt/{4)).  This  of  course  is  when  the 
orders  have  been  made  on  due  notice.  When,  however,  it  is  en- 
deavoured to  obtain  in  execution  something  not  granted  by  the 
decree,  mere  notice  to  the  defendant  that  further  execution  is  to  be 
applied  for,  will  not  be  safBoient  to  make  the  order  res  judicata 
against  him  (Sheik  Sudan  v.  Bamchandra  Bhunjgaya{b)).  And 
where  the  application  is  not  for  the  execution  of  something  which 
has  been  directed  to  be  done  by  any  decree  or  order  so  as  ipso 
facto  to  carry  information  as  to  what  the  claim  made  and  the  relief 
prayed  for- are,  notice  to  the  judgment-debtor  without  inserting  the 
specific  prayers  will  not  render  the  order  made  upon  such  application 
res  judicata  {Narayana  Pattar  v.  Gopahkrishna  Pattar(6)).  As  in 
our  opinion  the  decree  did  not  order  the  sale  of  the  interests  of 
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defendants  NoB.i2  to  5  in  the  zamindari  during  the  life-time  of  th| 
first  defendant,  and  as  they  had  no  notice  that  it  was  intendeS^ 
apply  for  a  sale  of  their  interests  we  think  the  two  orders 
question  do  not  render  the   orders  for  sale  res  judicata  agaio 
them.     As  r^^rds  the  other  objection  taken  in  the  lower  Court  w^ 
agree  with  the  judgment  of  the  Subordinate  Judge. 

Lastly  it  was  further  contended  before  us  on  behalf  of  th^ 
respondents  that  even  if  the  decree  for  sale  did  not  operate  t 
the  zamindari  in  the  hands  of  defendants  Nos.  2  to  6,  the  ordc 
under  appeal  for  the  appointment  of  a  Receiver  until  further  orded 
should  be   upheld  as  against  the  second  defendant  personaUyi 
although  the  decree-holder  in  his  petition  did  not  ask  f or  executioi 
against  the  defendants  personally,  but  only  for  sale  and  the  appointl 
ment  of  a  Beceiver  pending  sale.     As  the  question  was  not  muo 
argued  in  the  first  instance  we  directed  it  to  be  further  argued  af 
we  had  stated  our  conclusions  on  the  other  parts  of  the  case.     FoJ 
the  appellant  it  is  contended  that  we  have  no  jurisdiction  to  tak^ 
this  course  because  as  against  these  defendants  the  property  oai 
no  longer  be  considered  to  be  the  subject  of  the  suit,  and  the  prof 
is  not  \mder  attachment,  so  that  neither  of  the  grounds  specified  i 
section  503  of  the  Civil  Procedure  Code  is  present.     We  thit 
however  that  where  a  Beceiver  has  been  validly  appointed  on  ihi 
ground  that  the  property  was  the  subject-matter  of  the  suit  anc 
it  afterwards  turns  out  on  appeal  that  the  decree  only  ope 
against  the  defendants  personally  the  Appellate  Court  has  ji 
diction  to  maintain  the  Beceiver  as  a  method  of  realizing  th^ 
decree  amoxmt  from  the  judgment-debtor  personally.     The  lows 
Court  bad  jurisdiction  to  appoint  the   Receiver;  he  is   now   it 
possession,  and  the  property  is  therefore  actually  under  attachment 
although  it  has  not  been  attached  in  the   manner  prescribed  ii 
section  274  in  the  case  of  immoveable  property.     The  process  ( 
attachment  is  intended  for  the  protection  of  the  deoree-holdei 
{Sharoda  Moyee  Burmonee  v.  Wooma  Moyee  Burm(mee{l))  and'  evoB 
where  there  has  been  no  attachment  as  required  by  the  Code  a] 
sale  in  execution  has  none  the  less  been  upheld  {Kishary  Moh 
Boy  V.  Mahomed  Mujafar  ffo8eein{2\  Muniappa  Naik  v.  Subran 
Ayyan  (3)). 


(I)  8Vir.B.,  10.  (2)  I.L.R.,  18  Calc,  188. 

(8)I.L.B.,  18  1Ud.,4S7. 
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Sren  supposing  we  have  jnrisdiotion  it  s  next  contended  that 
we  ahonld  not  exercise  it  heoanse  it  is  said  the  decree-holder  has 
entered  into  possession  of  the  zamindari  under  usufructuary 
mortgages  executed  subsequently  to  the  date  of  the  decree  and  has 
oat  of  the  rents  and  profits  not  only  satisfied  those  mortgages  but 
also  the  present  decree.  The  respondent  denies  that  he  has  been 
in  possession  or  realized  any  balance  in  satisfaction  of  the  decree. 
The  evidence  on  record  does  not  enable  us  to  decide  between  these 
contentions,  but  we  think  it  unnecessary  to  do  so.  This  contention 
was  raised  in  the  Court  below  and  in  our  opinion  was  rightly 
rejeoted.  According  to  the  decisions  of  this  Court  in  Appa  Rao  y. 
Krtshna  Ayyangar{\)  and  Vaidhinadmamy  Ayyar  v.  SomoMndram 
Pillai{2)  amounts  realized  by  a  usufructuary  mortgagee  remaining 
in  possession  after  a  decree  for  sale  cannot  be  applied  in  satisfaction 
of  the  decree  amount  unless  certified  under  section  258  of  the  Civil 
Prooedure  Code.  The  present  case  is  much  stronger  as  the  sums  in 
question  are  alleged  to  have  been  realized  under  mortgages  which 
are  not  the  subject  of  the  present  suit  or  decree.  Accounts  between 
the  parties  in  respect  of  such  mortgages  certainly  cannot  be  taken* 
in  execution  of  the  present  decree,  but  must  form  the  subject  of  a 
separate  suit. 

The  second  defendant  has  undoubtedly  had  the  advantage  of 
the  advances  under  the  suit  mortgage  which  were  made  for  the  pur- 
pose of  protecting  his  right  to  the  succession,  and  there  appears 
to  be  no  question  as  to  his  personal  liability  on  the  decree.  The 
order  under  appeal  is  one  which  might  have  been  made  against 
him  personally  if  the  decree-holder  had  asked  for  it,  and  as  it  is, 
the  fact  that  in  the  Court  below  he  waived  the  prayer  for  sale  comes 
very  near  to  an  application  to  execute  the  decree  personally. 
Under  the  special  circumstances  of  the  present  case  and  as  it  has 
not  been  shown  to  us  that  the  appellant  can  be  in  any  way  prejudiced 
we  think  the  order  of  the  lower  Court  should  be  supported  as 
against  the  second  defendant. 

We  accordingly  allow  the  execution  petition  to  be  amended  by 
inserting  a  prayer  for  execution  against  the  second  defendant 
personally  and  uphold  the  order  under  appeal  so  far  as  he  is 
concerned. 

Under  the  circumstances  we  make  no  order  as  to  costs. 


BAMAtAMl 

Naik    • 

V. 

Ramabami 
Chitti. 


(1)  I.I».B..  25  M^,  637  •*  p.  6S9.  (2)  I.Ii.B.,  98  Mad.,  478  at  p.  478. 
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APPELLATE  CIVIL. 
Before  Mr,  Juatice  Benson  and  Mr.  Justice  Miller, 

1906.       RAJA  KAMODANA  VENKATANAEASIMHA  RAMAOHANDRA 
Deoeinber  11.  ^^^  BAHADUR,  ZAMINDAR  GARU  and  otheks 

(Defbndakis— Respondents),  Appellants, 

r. 

RAJA  LAKSHMINARASAMMA  ROW  ZAMINDARNI  GARU 

(Plaintiff — Appellant),  Hebpondevt.* 

PensioTisAct  XXm  of  1871,  ».  4 — Suit ^  for  maintenwnee  under  an  ogreetMni  by 
v>hieh  claim  to  pension  and  other  properties  is  relinquished  not  a  suit  relating 
to  pension  and  is  eognisahle  bt/  Civil  Covets. 

Where  a  widow  entitled  to  a  portion  of  a  pension  and  other  properties, 
relinqnithes  enoh  rights  in  <iORaideration  of  a  maintenance  allowance,  which  is  not 
made  pajahle  out  of  the  pension  and  is  not  dependant  on  it,  a  sait  bj  her  to 
recoTer  sach  allowance  is  not  a  suit  'relating  to  pension  *  within  the  meaning  of 
section  4  of  t)ie  Pensions  Act  and  is  cognisable  by  Giyil  Coorts. 

There  is  nothing  in  the  Pensions  Act  which  prohibits  such  relinquishment 
by  the  widow  or  the  agreement  to  pay  her  maintenance. 

The  facts  are  fully  set  out  in  the  judgment  of  the.  lower 
Appellate  Court  which  was  as  follows  : — 

"  Plaintiff  (appellant)  is  the  widow  of  first  defendant's  brother. 
She  sues  to  recover  maintenance  at  the  rate  of  Bs.  100  a  month 
with  interest. 

The  District  Munsif  has  dismissed  the  suit  on  the  ground  that, 
under  section  4  of  the  Indian  Pensions  Act^  it  cannot  be  entertained 
without  a  certificate  from  the  Collector, 

Plaintiff  bases  her  suit  on  an  agreement  (exhibit  A)  executed  in 
her  favour  by  the  first  defendant  in  which  he  undertakes  to  pay 
her  Bs.  100  a  month  as  maintenance  with  £s.  1,000  as  arrears  of 
maintenance  for  ten  months.  Tn  exhibit  A  the  first  defendant^ 
after  reciting  that  he  has  been  directed  by  the  Collector  to  pay  the 
appellant  Rs.  100  a  month  out  of  the  family  pension  of  Us.  600  a 
month,  agrees  to  do  so.  The  point  for  determination  is  whether, 
having  regard  to  the  provisions  of  the  Indian  Pensions  Act,  a  Civil 

*  Ciyil  Miscellaneons  Appeal  No.  48  of  1906,  presented  against  the  order  of 
remand  of  M.  D.  Bell,  Esq.,  District  Judge  of  Kiitna  at  Masulipatam,  in  Appeal 
Suit  No.  450  of  1906,  presented  against  decree  of  M.BJty.  B.  Gopala  Kow, 
District  Munsif  of  Gudiyada,  in  Ori^nal  Suit  No.  3S1  of  1904. 
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Court  haa  jurisdioidou  to  try  the  soit  without  a  certificate  from  the       Baja 

VK>i^P<»Or.  NASA8I1CRA 


li  the  plaintifiE  were  suing  as  a  sub-mainteiianoe-holderr  to 


Bama- 

CBANDEA 


haye  Ut.  100  a  month  allotted  to  her  out  of  the  pension  of  Bs.  600       Bow 


V, 


a  month  allowed  by  Government  to  family,  the  suit  would  no  ba^a* 
doubt  be  barred  by  section  4  of  the  Penmons  Act.  But  this  is  jj^t^uAiriiA 
not  the  case.  The  plaintiff  does  not  ask  that  the  money  should  be  ^ow. 
paid  out^f  the  Pension  Funds,  nor  does  the  agreement  on  which 
she  bases  her  suit  specify  that  it  should  be  paid  out  of  these  funds. 
The  family  possesses  considerable  property  irrespective  of  the 
pension  and  in  Exhibit  B  the  plaintifE  agreed  to  surrender  all 
daims  to  the  rest  of  the  family  property  in  consideration  of  her 
being  paid  Bs.  100  a  month.  No  doubt  the  agreement  was 
entered  into  as  the  result  of  the  Collector's  order  but  that  does 
not  seem  to  me  to  be  material.  The  plaintiff  seeks  to  make  the 
"whole  family  property  liable  for  her  maintenance  not  merely  the 
Bs.  100  a  montii  pension. 

The  appeal  is  allowed.  The  suit  will  be  restored  to  the  file 
and  disposed  of  according  to  law." 

Defendants^appealed. 

P.  jB.  Sundara  Ayya/r  and  JST.  Subramania  Saatriour  for 
appellante. 

K  Kriehnastoami  Ayyar  and  P.  Nagabhuahanam  for  re- 
spondents. 

JxTDGMENT. — We  do  uot  thiuk  that  this  suit  can  properly  be 
said  to  be  one  '*  relating  to  any  pension  '*  granted^  by  Government 
within  meaning  of  section  4  of  the  Pensions  Act  23  of  1871.  It 
is  a  suit  for  the  recovery  of  maintenance  payable  to.  the  plaintiff, 
a  Hindu  widow,  by  virtue  of  a  Karar  or  agreement  made 
between  her  and  the  first  defendant  as  the  person  responsible  to 
maintain  her.  No  doubt  in  the  Karar  there  are  recitals  inter  alia 
as  to  the  amoimt  of  pension  which  was  being  paid  to  the  family 
and  certain  orders  of  the  Collector  in  regard  thereto,  but  there  is 
no  agreement  that  the  maintenance  allowance  is  to  be  paid  out  of 
the  pension  allowance  or  is  to  depend  on  it. 

The  plaintiff  gave  up  various  claims  which  she  had  in  regard  ' 
to  the  family  property  and  also  her  claim  to  a  portion  of  the 
pension,  and  in  lieu  of  all  her  claims  the  first  defendant  agreed  to 
pay  her  Rs.  100  per  mensem  until  her  death. 
22 
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Baja  Thore   is  nothing  in  tHe   Pensions   Aot  to  prohibit  nook  a 

NABADiMHA  relinquishment  by  the  plaintiff,  nor  such  an  agreement  aa  tiie 
^^^^'      present  by  the  first  defendant. 

CHANDRA       ^^  *' 

Uow  The  facts  in  the  cftses  reported  in  Babajfi  Sari  v.   Bejmrmm 

ItijA       Ballal(l)^  byed   Mahommed  laaaek  MuBhyack  v.  AMeenotm  Nma 

N^iisAllMA  -^^^^^(2)  and  Andi  Achenv.  Kombi  il<?^«»(.l)  and  relied  on  by  the 

Kow.       appellant  are  different  from  those  in  the  present  ease   and  mie 

not,  in  our  opinion,  opposed  to  the  view  we  hare  taken. 


Deoemher  7. 


APPELLATE  CIVIL. 

Before  Sir  Arnold  White,  Chief  Jueticey  and  Mr.  Juettm  MilUt. 
1906.  ^  SUBRAMANYA  CHETTIAB  (Ninth  Dbfbndant— 

CoUNTBR-PBTmONBK),   ApPBLLAMT, 

V. 

ALAQAPPA  CHETTIAB  BY  AGENT  PALANIAPPA  OHETTI 

(Plaintiff— Decree-holder  PETrriONBB),  BsspoimBirr.^ 

Limitaium  Act  XV  of  1877,  schei.  It  or*.  179-— iippWcalwi  for  em^ewHon  agoingt 
some  defenianU  joint  ly  liable  wnder  decree  takes  ^ect  against  aU  persons  jtnnay 
liable. 

Where  a  decree  awards  mesne  profits  against  A  and  B  joinUj  and  ooets 
jointly  against  A,  B  and  C,  an  application  to  exeoate  the  decree  for  meaao 
profits  acrain%t  A  &nd  B  koeps  alive  the  right  to  exeoate  the  decree  for  oosi 
agninst  C  nnder  part  2  of  paragraph  2,  explanation  1  to  article  179  of  schedule 
n  to  the  Limitation  Act.  Krishnamachariar,  ▼.  Mangammal^  (I.L.B.,  26  Mad.,  91), 
referred  to. 

The  decree  in  Original  Suit  No.  233  of  1899,  in  execution  of  which 
this  appeal  arose,  was  a  joint  decree  for  mesne  profits  against 
defendants  Nos.  1  and  2  and  a  joint  decree  for  costs  against  defend- 
ants Nos.  1,  2,  6,  and  9. 

The  last  application  for  execution  of  that  portion  of  the  decree 
relating  to  costs  was  in  August  1 901 ;  the  present  application  was 

(1)  I.L.R.,  1  Bom.,  76.  (2)  I.L.R.,  4  Mad.,  S41, 

(3)  I.L.R.,  18  Mad.,  187. 
•  Civil  Miscellane  ins  Second  Appeal  No.  6  of  1906,  preient«d  against  the 
decreo  of  H.  Moberly,  Esq.,  liatiiot  Judge  of  Tanjore,  in  Appeal  Snit  Nn.  776 
of  1905,  presented  against  the  order  of  M.R.Ky.  J.  Sundaranana  Eao,  District 
Mun«if  of  Tirutturaippiindi,  in  Execution  Petition  No,  81  of  1906  in  OnVin*! 
Snit  No.  233  of  1899.  ^ 
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Chbttiar 

v. 
Alagappa 

CHETTIA& 
BY  AOBNT 

Palaniappa 
Chbttt. 


March  1905.    But  in  April  1903,  February  lli04  and  February  ^?;tV^ff  J^ 
1905  the  decree-holder  had  applied  to  execute  the  decree  against 
lefendants  Nos.  1  and  2  with  regard  to  mesne  profits. 

The  District  Munsif  refused  to  recognize  these  applications 
[-as  preventing  time  from  running  against  the  ninth  defendant, 
[and  dismissed  the  application  against  him  as  barred. 

The  decree-holder  appealed.  The  order  of  the  Munsif  was 
lieYersed  and  execution  was  ordered  to  issue  against  the  ninth 
[defendant. 

The  ninth  defendant  appealed  to  tiie  High  Court. 
8.  Krishnamachari  for  appellant. 
O.  F.  Anantakriahna  Ayyar  for  respondent. 
Judgment. — ^This  case  is  not  free  from  difficulty,  but  the  con- 
[olufdon  we  have  come  to  is  that  the  District  Judge  was  right. 

For  the  purpose  of  thd  question  raised  in  the  appeal  it  is  only 
leoessary  to  state  that  the  decree  was  a  joint  decree  for  costs 
la^fainst  defendants  Nos.  1,  2  and  9  and  a  decree  for  mesne  profits 
lagfmnst  defendantE  Nos.  1  and  2. 

An  application  for  execution  against  defendants  Nos.  1  and  2  as 

E  regards  mesne  profits  was  put  in  within  three  years  prior  to  the 

S  present  application.  The  question  is  does  this  application  have  the 

I  effect  of  keeping  alive  the  plaintiff's  right  to  execute  his  decree  for 

I  costs  against  the  ninth  defendant,  a  right  which  would  otherwise  be 

I  barred  by  limitation  P   The  answer  to  this  question  depends  upon 

I  whether  the  present  joase  falls  within  the  first  on  the  second  part  of 

I  paragraph  2  of  explanation  1  in  connection  with  article  179  of  the 

second  schedule  to  the  Limitation  Act.     Beading  the  second  part 

I  of  the  paragraph  literally  there  can  be  no  doubt  that  it  applies. 

There  has  been  a  joint  decree  against  more  persons  than  one,  and 

ftere  has  been  an  application  in  execution  of  that  decree  against 

I  two  of  these  persons  and  this  application  takes  effect  against  all  the 

I  persons  against  whom  the  joint  decree  was  passed. 

We  think  the   explanation  should  be  read  literally  as  in  the 

I  analogous  case  (ITf^^nama  CAortar  v.  Jlfan^amma2(l))  and  so  read- 

I  ing  it  we  must  hold  that  the  plaintiff's  right  to  execute  his  decree 

for  costs  against  the  ninth  defendant  was  not  barred  by  limitation. 

We  dismiss  this  appeal  with  costs. 


(1)  I.L.R.,  26  Mad.,  91. 
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APPELLATE  CIVIL. 

Before  Sir\  Arnold  White^  Chief  Justice^  Mr,  Justice  Benson 
and  Mr.  Justice  MiUer, 

1906.  MUTHUVEEBA  VANDATAN  (AppBiXANT-PLAnrriFP), 

8, 4, 21.  Appellant, 


p. 

THE  SECBETABY  OF  STATE  FOB  INDIA  IN  COUNCIL 
(Bbspondbnt-Dependant),  Bbspondbkt.* 

Darkhaat  rtUe  1^^ Jurisdiction  of  CivU  CowrU—Begiatry  wnder  ruU  14  only 
condUumal'^Civil  Cowrts  can  interfere  only  when  public  servant  acts  tmisiAt 
Ms  authority. 

Under  rale  14  of  the  Darkhast  rules,  the  registry  by  the  Tahiildar  and  tha 
original  grant  are  subject  to  the  result  of  any  appeal  that  might  be  admitted  hi^ 
the  Deputy  Collector.  Civil  Courts  have  no  jnrisdiotion  to  question  the  validity 
of  acts  done  by  Government  officers  when  they  act  within  the  scope  pf  their 
authority. 

The  propriety  of  a  decision  by  a  darkhast  authority »  original  or  appellate, 
acting  within  the  scope  of  its  powers  cannot  be  a  subject  of  investigation  by  tlie 
Civil  Courts. 

Thb  facts  of  the  case  are  fully  set  oat  in  the  jadgment  of  the 
Division  Bench  in  Muthu  Veera  Vandayan  v.  The  Secretary  of  State 
for  India{l), 

The  plaintifB  appealed  under  clause  15  of  the  Letters  Patent. 

JST.  Bamachandra  Ayyar  for  appellant. 

The  Government  Pleader  for  respondent. 

Judgment  (Sir  Arnold  White,  C.J.). — I  adhere  to  my 
former  judgment. 

Benson,  J. — I  adhere  to  the  judgment  which  I  delivered  when 
the  isecond  appeal  came  before  the  learned  Chief  Justice  and  me. 

I  have  nothing  to  add  to  it. 

I  would  dismiss  this  appeal  with  costs. 

Miller,  J. — ^Tho  Tahsildar  made  a  grant  of  the  land  in  ques* 
tion  to  the  appellant  on  the  10th  of  May  1897,  and  after  waiting 
for  the  period  prescribed  by  the  rules,  registered  his  name  as  that 

*  Appeal  No.  86  of  1906,  presented  under  section  15  of  the  Letters  Patent 
again&t  the  decree  of  Mr.  Justice  Benson  in  Second  Appeal  No.  984  of  190^ 
presented  against  the  decree  of   the   Subordinate  Jadge*s  Court  of  Tanjoire 
in  Appeal  Suit  No.  328  of  190S  (Original  Suit  No.  216  of  1902). 
,      (1)  I.L  Jl.,  29  Mnd.,  461. 
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of  the  person  entitled  to  receive  a  patta  at  the  next  jamabandi.  Mcthuvieha 

VANDATAN 

RaDsequentlj  appeals  were  presented  to  the  Deputy  Collector         v. 
af^ainst  the  Tabdldar's  order  making  the  grant,  and  were  admit-     "art or" 
ted  by  the  Deputy  Collector  though  presented  after  the  expiry  of    8^^^*  ^^^ 
the  prescribed  period  :  and  while  they  were  pending  a  patta  was 
issued    to  the  appellant  for  the  land.     The   Deputy  Collector 
disposed   of  the  appeals  on  the  26th  Jime   1899,  setting  aside 
the  Tahsildar's  order  on  the  ground  that  there  were  irregularities 
in  the  publication  of  the  prescribed  notice,  and  declining  to  grant 
tho  land  to  any  one  on  the  ground  that  it  was  commanded  by 
the  Yadavar  irrigation  project. 

The  present  appeal  is  against  this  order  and  the  appellant  asks 
us  to  declare  that  he  has  obtained  a  right  to  occupy  the  land 
tinder  the  grant  made  by  the  Tahsildar. 

The  first  point  pressed  upon  us  was  this :  after  registry  the 
grant  cannot  under  the  rules  be  revoked. 

This  contention  is  in  my  view  untenable.  My  view  of  the 
matter  is  that  by  rule  14  registry  is  ^conditional,'  just  as  the 
grant  is  conditional :  it  is  subject  to  the  result  of  the  appeal,  if 
any.  In  rule  14  it  is  laid  down  that  registry  is  to  be  withheld 
after  receipt  of  notice  of  appeal,  or  ^  if  ordered  '  is  to  be  considered 
oonditional  only  till  the  appeal  is  disposed  of*  It  is  not  quite 
olear  whether  the  words  '  if  oidered '  are  to  be  read  as  '  if  already 
ordered '  or  as  ^  if  ordered  subsequently/  but  the  next  following 
sentence  in  the  rule  rather  indicates  that  the  notice  referred  to  in 
this  part  of  the  rule  is  a  notice  sent  before  the  expiry  of  the 
appeal  time,  and  if  so  that  part  of  the  rule  may  not  be  applicable 
to  the  present  case.  It  is  then  necessary  to  examine  the  conclud- 
ing portion  of  the  same  rule  which  runs  as  follows :  '*  it  should  be 
distinctly  understood  that  registry  ordered  by  subordinate  officers 
will  be  considered  only  conditional  and  that  it  will  be  liable  to 
oanoellation  by  a  superior  authority  if  the  grant  is  found  to  be 
irregular  and  unauthorised  though  there  may  be  no  proof  of  fraud/' 
This  clearly  refers  to  registry  made  after  the  appeal  time  has 
e^ired,  if  not  to  all  cases  in  which  registry  is  made  by  a  subordi* 
nate  officer,  and  it  may  be  read  as  containing  one  proposition  or 
as  containing  two  propositions ;  in  the  former  case  all  that  follows 
the  word  *  conditional '  is  to  be  taken  as  an  expansion  or  expla* 
nation  of  that  word,  and  in  the  latter  case  as  a  separate  proposition 
declaratory  of  part  of  the  law  relating  to  public  agents. 
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MuTHuvEBKA  Tho  oUtise  it  explained  in  the  ease  of  The  8ecrei4ary  of  8Me 
Vandatan  y.^  j^^  ^  KMturi  Beddi(l)  by  Sir  Bhashyam  Ayyangar,  and  he 
iHE  SicBE-  there  deals  with  itas  oontaining  one  proposition  only.  But  it  was 
State  foe  not  neoessary  for  the  purposes  of  the  case  before  him  to  donaider 
whether  it  may  not  with  equal  or  greater  propriety  be  read  the 
other  way,  as  laying  down  two  propositions  (1)  declaring  that  the 
registry  is  conditional  and  (2)  setting  out  part  of  the  law  relating 
to  public  agents. 

And  I  do  not  think  that,  in  so  reading  it,  I  am  adopting  a 
yiew  necessarily  contrary  to  that  entertained  by  him.  It  seems  to 
me  that  mine  is  the  view  which  best  brings  into  harmony  rules  13 
and  14.  Taking  the  other  view  it  is  neoessary  to  hold  that  an 
appeal  admitted  out  of  time  can  be  allowed  only  on  the  ground 
that  the  grant  was  irregular,  or  unauthorized,  or  fraudulent,  and 
there  is,  it  seems  to  me,  no  reason  why  the  appellate  authority 
should  be  subjected  to  these  limitations,  especially  as  no  appeal  is 
required  to  enable  the  principal  to  annul  a  grant  by  his  agent 
which  is  made  in  excess  of  the  authority  of  the  agent. 

Further  to  declare  that  a  grant  is  conditional  and  that  it  maj 
be  cancelled  for  certain  reasons,  is,  perhaps,  a  not  entirely  aocurate 
way  of  laying  down  the  rule  that  such  a  grant  is  conditional  in 
that  it  may  be  cancelled  for  those  reasons.  This,  it  may  be  said,  is 
hypercriticism,  but  that  objection  cannot  be  taken  to  the  further 
consideration  that  the  rules  fix  the  date  of  the  issue  of  the  patta 
and  not  that  of  the  registry  as  the  point  of  time  after  whioh  no 
appeal  can  be  preferred.  This  of  itself  almost  implies  that  the 
registry  is  conditional  on  the  result  of  the  appeal,  if  any,  and  that 
is  made  more  dear  by  the  clause  in  rule  14  which  I  have  quoted. 
There  is,  as  I  have  said  above,  no  apparent  reason  why  one  class  of 
appeals  should  be  allowed  before  registry  and  a  more  restrioted 
dass  between  registry  and  issue  of  patta. 

For  these  reasons  I  think  the  word  conditional  in  the  last 
part  of  the  rule  should  be  read  as  ^conditional'  on  the  result 
of  the  appeal,  as  in  the  earlier  part  of  the  same  rule  and  the 
appellanVs  first  contention  must  fail ;  the  registry  of  his  name 
was  like  the  original  grant  subject  to  the  result  of  any  appeal 
that  might  be  admitted  by  the  Deputy  Collector  before  patta  waa 
issued. 


(1)  I.L.R.,  26  Mftd.,  268  at  p.  S62. 
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The  other  question  musty  I  think,  be  decided  on  the  pimciple  Mcthuveisa 
enunoiated  by  Sir  Bhashjam  Ayyangar  in  Secretary  of  Siate  for  ^^^^^"'^^ 
India  V.  Kasturi  Beddi(l)  aod  in  Sappani  Asari  v.  The  Collecior  of  The  s^icee- 

T^RT  OF 

Goimbatore(2).    The  Civil  Courts  can  enquire  whether  the  officers    State  fob 
of  the  Q-overnment  are  acting  withiu  the  scope  of  their  authority, 
and  nothing  more. 

I  entirely  agree  with  what  is  pointed  out  in  the  latter  ease, 
that  any  other  rule  will  lead  to  confusion,  and  the  whole  body  of 
Darkhast  rules  will  become  unworkable  in  the  Civil  Courts. 

The  Deputy  Collector  was  undoubtedly  acting  within  the 
scope  of  his  authority  in  hearing  and  determining  the  appeals ; 
and  in  my  opinion  the  Civil  Courts  have  no  power  to  investigate 
the  question  whether  his  decision  of  the  appeal  was  one  which  he 
oould  or  could  not  have  arrived  at  by  strictly  following  the  rules 
laid  down  for  the  guidance  of  officers  in  disposing  of  applications 
for  waste  lands. 

No  doubt  the  Tahsildar  had  authority  to  make  the  grant  to 
the  appellant,  and  once  that  was  made  there  was  a  conditional 
contract  between  him  and  the  crown,  but  the  condition  was  that 
the  grant  should  be  subject  to  the  result  of  any  appeal  that  might 
be  preferred  to  the  Divisional  Officer.  The  rules  do  not  confine 
the  Divisional  Officer  to  the  consideration  of  any  particular  classes 
of  grounds  of  appeal,  but  assuming  that  he  is  restricted  to  matters 
which  are  dealt  with  in  the  rules  his  decision  in  this  case  proceeds 
on  grounds  so  dealt  with.  The  question  whether  the  grant  was 
made  after  following  the  procedure  laid  down  b}-  the  rules,  and 
the  question  whether  it  was  '  objectionable '  under  rule  2  are 
obviously  matters  properly  coming  within  the  cognizance  of  the 
appellate  authority. 

It  is  not  alleged  in  the  plaint  that  the  '  Yadavar  project '  came 
into  existence  after  the  grant  was  made  by  the  Tahsildar. 

It  being  dear  on  the  authorities  that  the  Civil  Courts  could  not 
interfere  with  the  Tahsildar's  grant  on  the  ground  that  it  was 
irreg^arly  made.  Can  we  apply  a  different  rule  to  the  Deputy 
Colleotor's  decision  P  I  am  unable  to  see  any  principle  on  which 
that  can  be  done :  the  condition  of  the  grant  is  that  it  is  subject 
to  the  i^esult  of  the  appeal,  and  provided  that  the  grant  is  not 


(1)  I.LJt.,  26  H«d.,  86S.  (2)  I.LJt.»  26  Mad.,  742, 
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MuTHurEBBA  lOToked  otherwise  than  as  the  result  of  an  appeal  it  is  not  revoked 

V.         without  authority. 

^  t!et'o"'        ^^®  question  whether  the  Deputy  Collector  did  or  did  not 

State  fob    adhere  to  the  presoribed  rules  in  the  exercise  of  his  authority  is 

precisely  the  same  question  as  may  arise  in  regard  to  the  decision 

of  the  Tahsildar,  and  can  no  more  be  investigated  by  a  Civil  Conrfe 

in  the  one  case  than  it  can  in  the  other. 

For  these^reasons  I  am  of  opinion  that  the  appeal  ought  to  be 
dismissed  with  costs. 

l^he  result  is  the  appeal  is  dismissed  with  costs. 


1906. 
December 
]•?,  18,20. 


APPELLATE  CIVIL. 


Before  Sir  Arnold  White^  Chief  JueUce^  and  Mr.  JusUce  Beneon. 

aOPALA  ROW  GADAI  ROW  SAHEB  and  othbes 

(Respondents  Nos.  1  to  10  in  Oivil  Revision  Pbtitioh 

No.  12  OP  1906),  Appellants, 

MARIA  SUSAYA  PHiLAI  and  othbbs  (PBrmoNBEs  in  Civil 
Revision  Petition  No.  12  op  1906),  Respondsntb.* 

Civil  Procedure  Code,  AH  UV  of  1883,  $a.  108,  103  wnd  U7—lH»mi$$al  of  n^ts-^ 
When  pUUnUife  pleader  decUnee  to  proceed  is  diemieealfbr  drfamU  wiMn  8. 102 
—Diecretion  in  restoring  such  euit  to  file  not  to  be  interfered  with  on  r^vition 
except  on  strong  grownde. 

On  the  day  in  which  a  init  wm  posted  for  hearing,  the  plaintifTs  pleader  ap» 
peared  and  applied  for  an  adjoornment  whioh  wae  refused.  The  pleader  declinad 
to  proceed  with  the  suit,  and  the  plaintiff,  who  was  present  in  Oonrt,  took  no 
steps.    Thereupon  the  suit  was  dismissed  in  these  words  : 

*  The  plaintiff's  pleader  said  that  he  was  not  willing  to  piooeed.  So  the  soit 
was  dismissed.' 

The  plaintiff  snhseqaently  applied  for  restoration  under  sections  108  and  157 
and  the  suit  was  restored  to  the  file  : 

Held,  that  the  dismissal  of  the  suit  under  the  above  circumstances,  was  a 
dismissal  for  default  under  section  102,  and  that  the  order  restoring  the  suit 
was  rightly  passed. 


*  Appeal  No.  53  of  1906,  presented  under  clause  15  of  Letters  Patent 
against  the  order  of  Mr.  Justice  Moore  in  Ci^il  Revision  Petition  Ko.  12  of  1906« 
presented  against  the  order  of  the  Court  of  the  District  Munsif  of 
Tiruvadi  in  Civil  Miscellaneous  Petition  No.  1562  of  1905  in  Original  Suit 
No.  145  of  1905. 
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A  plaintiff  'fails   to  appear*  within  the  meaning  of  section  102,  when  hit  Gopal\  Bow 

pleader  deoUnea  to  proceed  with  the  salt  and  it  makes   no  difference   that   the        „  ^* 

.       ,.  .    «  Mabia 

party  himselr  was  present  m  Court :  Susata 

Held  a2«o  that,  under  the  circumstances,  the  order  of  restoration  should  not       PiLLAit 

haTe  been  intorfered  with  on  revision. 

Original  Suit  No.  145  of  1905  on  the  file  of  the  Muusif's 
Goort  of  Tiruvadi  was  posted  for  hearing  on  10th  Ootober  1905. 
The  plaintiff's  pleader  applied  for  an  adjournment  which  was 
refused.  On  his  declining  to  proceed  with  the  case,  the  suit  was 
dismissed.  The  plaintiff  subsequently  applied  to  have  the  suit 
restored  to  the  file  imder  sections  103  and  105  of  the  Code  of 
CKvil  Procedure.    His  application  was  granted. 

The  defendants  moved  the  High  (Tourt  under  section  622  to 
•et  aside  the  order  of  restoration,  and  the  order  was  set  aside  by 
Mr.  Justice  Moore.  The  judgment  of  the  learned  Judge  is  as 
follows  : — 

JuDGMSKT. — Sections  103  and  157  of  the  Civil  Procedure  Code 
do  not  apply.  The  vakil  for  the  plaintiffs  was  present  and  such 
T>e2iig  the  case  it  cannot  be  held  that  the  plaintiffs  were  not 
-present.  The  order  of  the  District  Munsif  restoring  the  suit  to 
Ills  file  was  not  in  accordance  vrith  law.  This  Civil  Bevision 
Petition  is  allowed  vnth  costs  and  the  order  of  the  District  Munsif 
passed  on  the  7th  November  1905  is  set  aside. 

Against  this  judgment  the  plaintiff  appealed  under  clause  15 
of  the  Letters  Patent. 

8.  Subrahmania  Ayyar  for  appellants. 

P.  R.  Bmda/ra  Ayyar  and  8.  Gopalaswami  Ayyangar  for  re- 
spondents. 

Judgment  (Sir  Arnold  White,  O.J.). — In  this  case  I  find 
myself  unable  to  agree  with  the  view  of  the  learned  Judge  that 
the  order  of  the  Munsif  restoring  the  case  to  his  file  was  not  in 
accordance  with  law.  The  circumstances  in  which  the  Munsif 
made  the  order  restoring  the  suit  to  his  file  are  stated  in  the 
order  of  restoration  as  follows : — 

^<  On  10th  October  1905,  this  suit  came  on  for  hearing.  Then 
plaintiffs'  pleader  asked  for  an  adjournment  and  it  was  dis* 
missed.  Then  plaintiffs'  pleader  said  that  he  was  not  willing 
to  proceed  with  the  suit.    So  the  suit  was  dismissed." 

The  application  for  restoration  purports  to  have  been  made 
nnder.  sections  157  and  103  of  the  Civil  Procedure  Code  and  the 
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QopALA  Kow  order  of  the  District  Munsif  purports  to  have  been  made  imder 
Mama  the  powers  conferred  by  these  sections.  In  support  of  the  Q0d6r 
PiLLAu  ^'  *^®  learned  Judge  of  this  Court,  Mr.  Sundara  Ayyar  contended 
that  the  form  of  the  ^'  judgment "  dismissiug  the  suit  showed 
that  the  dismissal  was  not  a  dismissal  for  default  of  appeaienoe, 
but  on  tiie  merit-s,  and  this  being  so,  there  was  no  jurisdiction  to 
make  an  order  of  restoration.^  The  judgment,  after  setting  o«fc 
the  pleadings  and  the  issues,  states  the  circumstances  in  whioh  the 
appli<)ation  for  adjournment  was  made  and  the  refusal  of  tKe 
application.  It  states  that  the  plaintiffs'  pleader  was  not  wilting' 
to  proceed  with  the  suit  and  the  suit  was  therefore  dismissed.  X 
do  not  think  there  is  anj  thing  in  the  form  of  the  judgment  whkh 
precludes  us  from  holding  that  the  suit  was  dismissed  for  defaolfe 
and  there  can  be  no  doubt  that,  whateTsr  may  have  been  tte 
Munsif's  view  when  he  dismissed  the  suit,  when  he  dealt  wi^  the 
application  to  restore,  the  fact  of  his  making  the  order  shows  tht^ 
he  considered  the  suit  had  been  dismissed  for  default.  No  antboay 
ity  has  been  cited  which  precludes  us  from  holding  that,  in  the 
circumstances  in  which  the  suit  was  dismissed,  section  102  of  the 
Code  applies.  It  seems^  to  me  the  plaintifl  failed  to  appear  as  {rem 
the  time  when  his  pleader  declined  to  proceed  with  the  case.  Qm 
behalf  of  the  appellant  it  was  suggested  that  the  plaintiff  wM 
present  in  Court  when  his  pleader  declined  to  proceed.  Evea 
if  it  were  so,  this,  in  my  view,  makes  no  difference.  The  plaintiff 
was  not  appearing  in  person  but  by  his'  pleeuier,  and  if  it  can  be 
said  that  the  pleader  failed  to  appear,  as  from  the  time  when  he 
declined  to  pfooeed,  it  follows  thekt  the  party  also  failed  to  appear* 
It  seems  to  me  a  very  strong  thing  for  an  appellate  m 
revisional  authority  to  interfere  in  a  case  when  the  Court,  befoiB 
which  a  suit  has  been  instituted  and  has  been  dismissed  witlumt 
being  tried,  is  of  opinion  that  the  case  ought  to  be  tried ;  and  I 
think  a  generous  construction  should  be  placed  on  the  eaaotmeoft 
whi(^  gives  the  power  to  restore.  The  general  policy  of  tiM  Legi^ 
lature  in  a  matter  of  this  sort  is  shown  by  the  fact  that  a  right  ef 
appeal  is  given  against  an  order  refusing  to  restore,  but  no  right  of 
appeal  is  given  against  to  order  of  restoration. 

As  to  the  question  of  '*  sufficient  cause "  I  do  not  thinki 
on  the  facts  of  this  case,  that  a  Court  of  revision  ought  to  ha^ 
interfered  with  the  discretion  exercised  by  the  Munsif.  It  WM 
suggested  that  the  Munsif  exercised  no  discretion  since  the  fona 
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of  his   order  shows  that  he  was  of    opinion  that  the  plaintifF  Gopala  Sow 

Mabu 


was  entitled  to  the  order  of  restoration  as  of  right.  I  do  not  so 
read  tfao  order  speaking  for  myself  I  see  no  reason  to  differ 
from  the  judgment  of  Sir  Bhashjam  Ajjangar  in  Somayya  v. 
8iM)amma(\). 

Bnt  I  prefer  to  base  my  judgment  in  the  present  case  on  the 
broad  ground  that,  on  the  facts,  the  order  of  restoration  should 
not  be  interfered  with  in  revision. 

I  think  the  appeal  should  be  allowed  and  the  revision  petitiou 
dismissed  and  that  costs  should  abide  the  event. 

Benson,  J. — On  the  facts,  I  think,  that  the  order  of  the  District 
Munsif  restoring  the  suit  to  his  file  must  be  taken  to  have  been 
made,  as  he  says  it  was,  under  sections  lu3  and  157  of  the  Civil 
Proeedure  Code,  and  that  the  case  is  not  one  in  which  bis  discre- 
tionary power  to  set  aside  the  order  of  dismissal  should  have  been 
interfered  with  in  revision.  On  this  ground  I  concor  in  the 
proposed  order  of  the  learned  Chief  Justice. 


SUBATA 
PiLLAI. 


APPELLATE  CIVIL. 
Before  Mr,  Justiee  Benson  and  Mr.  Justice  WalUs. 

THE  RAJAH  OF  YENKATAGIKI  (Petitionbb— Plaiiitivf), 
Appbixant  in  both, 


1907. 

January 

4,17. 


VUDUTHA  8UBBARAYUDU  (Hbspokdbht— Dctbkdant, 
Ebspoudbitt  in  both.* 

Contract  Act  IX  of  1872,  «.  70 — Inamdar  talcing  ivaier  for  which  Zemindar  is 
.  eomptUed  to  pay  tvater»cM0  must  reeovp  Zemindar. 

-  When  the  holder  of  an  inam  within  a  zemindari  takes  for  his  benefit  Govern* 
«MSt  water  and  tha  S&emiadar,  whose  moveable  and  immoveable  properties  are 
Edble  for  the  payment  of  the  cess  to  iiovemmenty  pays  them,  the  latter  can 
recover  the  amount  of  oess  so  paid  from  the  inamdar  under  seotion  70  of  the 
Contract  Act.  The  Zemindar  must  be  oonsidered  as  rsndei^g  himself  liable 
for  the  benefit  of  the  inamdar  and  as  not  intending  to  do  so  gratuitously.' 

(1)  I.L.U.,  26  Mad.,  699. 

*  Appeals  Kos.  54  and  55  of  1906,  under  article  15  of  the  Letters  Patent 
against  the  orders  of  Mr.  Justice  Moore  in  Civil  Revision  Petitions  Nos.  274  and 
S80  of  1905,  presented  to  revise  the  decrees  of  the  District  Munsif  of  Nellore  in 
Small  Cause/ Suits  Kos.  2951  and  2947  of  1904. 
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The  Rajah 

OF  Veitkata- 

Gimi 

V. 

VUDUTUA 

SUBBA- 

EAYUDU. 


Thb  facts  neoessary  for  this  case  are  set  out  in  the  judging 

8.  Suhrahtnama  Ayyar  for  appellant. 

The  respondent  was  not  represented. 

Judgment. — ^These  are  appeals  under  section  15  of  the 
Patent  from  orders  of  the  learned  Judge   dismissing  reviaid 
petitions  under  section  25  of  the  Small  Oause  Courts  Aet  IX 
1887  agunst  the  judgment  of   the  District  Munsif 
suits  filed  by  the  Rajah  of  Venkatagiri  to  recover  from  the  holde 
of  service  inam  lands  water-rate  paid  by  him  in  respect  of 
lands.    The  respondents  were  not  represented  before  us  or  bef o 
the  learned  Judge. 

The  District  Munsif  held  that  the  defendants  were  entitled  I 
hold  the  service  inam  land  without  paying  any  tax  or  teerva  | 
long  as  they  rendered  service,  and  that,  in  the  absence  of  ez] 
contract,  water-rate  collected  from  the  Zemiudar  in  respect  of  i 
land  could  not  be  recovered  by  him  from  the  inamdar.     It  does  n<j 
however,  follow  that  because  the  inamdar  holds  the  land  rent : 
he  is  entitled  to  take  water  from  a  fiovemment  souroe  for  the 
of  his  land  and  leave  the  Zemindar  to  bear  the  water-rate  whioh,  | 
oonsequence  of  his  action,  becomes  payable  to  Government 
Madras  Act  VII  of  1865.    Under  section  1  such  water-rate  k  | 
be  levied  on  the  land  and,  under  section  2,  arrears  are  to  be  reali 
in  the  same  manner  as  arrears  of  land  revenue,  that  is  to  say,  i 
the  landholder  under  Madras  Act  II  of  1864,  they  may  theref 
be  levied  by  sale  of  the  moveable  property  of  the  landholder 
is  the  Zemindar  or  by  sale  of  the  land.    The  Zemindar 
derives  no  benefit  from  the  water,  and  must,  we  think,  be  treated  I 
taking  it  and  rendering  himself  liable  to  pay  for  it  for  the  use  j 
the  inamdar,  and  as  not  intending  to  act  gratuitously.    Ui 
these  circumstances  the  inamdar,  who  has  enjoyed  the  benefit  I 
the  water,  is  bound  under  section  70  of  the  Indian  Contract  Act  ] 
of  1872  to  compensate  the  Zemindar  by  refunding  the  water>i 
which  the  Zemindar  has  been  obliged  to  pay. 

We  must,  therefore,  allow  the  appeals,  reverse  the  orders  of  l 
learned  Judge  and  the  decrees  of  the  [District  Munsif  and 
judgment  for  the  plaintiff  with  costs  throughout. 
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APPELLATE  CIVIL. 

Be/ore  Mr.  Justice  Benson  and  Mr.  Justice  WaUis.  ^ 

VAIDTANATHA  SASTEIAL  (Dbpbkdant— Petitioner),  1907. 

Appbixant,  ^  ^26,»r 


EGQIA  VENKATABAMA  DIK8H1TAB  (Plaintiff— 
Bespondbnt),  Bespondbnt.* 

OivU  Procedure  Code,  Act  XIV  of  1882,  eeetion  266—21  hereditary  allowance  out  of 
^  melwa/ram  of  lands  aitaehahle, 

A  hereditary  grant  of  an  allowance  of  paddy  out  of  the  melwaram  of  certain 
Iftnd  U  not  a  right  to  fntore  maintenance  snoh  as  ia  exempted  from  attachment 
under  section  266  of  the  Code  of  Civil  Procedure. 

Ths  facts  were  thus  stated  in  the  judgment  of  the  Munsif. 

^^  Application  to  release  certain  properties  from  attachment. 

The  plaintiff,  decree-holder,  attached  defendant's  right  to 
receive  a  certain  annual  allowance  from  the  melwaram  of  certain 
estates  which  are  now  under  the  management  of  the  Tanjore 
District  Court. 

Defendant  contends  that  the  allowance  in  question  was  a 
provision  for  the  maintenance  ot  himself,  his  forefathers  and 
descendants ;  that  it  is  not  an  attachable  or  saleable  right.  He 
fdso  argued,  though  the  question  was  not  raised  in  tbe  affidavit, 
ihat  the  allowance,  if  attachable,  was  moveable  property  and  its 
attachment  as  immoveable  is  illegal." 

Tbe  Munisif  held  that  the  grant  was  attachable.  His  decision 
was  confirmed  on  appeal  by  Subordinate  Judge. 

The  defendant  appealed  against  the  order  of  the  Appellate 
Court. 

Jf.  Narayanaswami  Ayyar  for  appellant. 

JR.  Kuppuswami  Ayyar  for  respondent. 

•  JunoMENT. — It  is  the  case  of  the  appellant  in  his  affidavit 
that  he  has  a  hereditary  right  to  this  allowance  out  of  the  melwaram 

*  Civil  MisceUaneout  Second  Appeal  No.  45  of  1906,  presented  against  the 
order  of  M.B  Jly.  M.  VisTanatha  Ayyar,  Sobordinate  Judge  of  Negapatam,  in 
Appeal  Bait  No.  105  of  1906,  presented  against  the  ordei*  of  M.B.Ry.  K.  S.  Laksh* 
minarasa  Ayyar,  District  Mnnsif  of  Valang^man,  in  Execution  Application  No.  1420 
of  1905  in  Execution  Petition  No.  698  of  1905  (Small  Cause  Suit  No.  1927  of  1900) 
on  the  file  of  SulKConrt  of  Knmbakonam. 
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VAtDTANATHA  of  oeitaiQ  IsikIb. 

V.  Sunderakumara  Sttappasam  i{  I )) . 


V. 

EaoiA    . 
Vb^kata- 

KAMA 
DlKSHITAS. 


If  this  is  so  it  is  attaidiable  (MtUhuranuxn  ChMiar 
We  do  not  think  the  appellfl^ 
can  now  be  heard  to  argue  the  case  on  tiie  basis  that  he  has  no 
legal  right  to  the  allowance,  and  that  it  is  only  a  voluntary  grant 
by  the  Tan j  ore  Palace. 

The  appeal  is.  dismissed  with  costs. 


1906. 
December  6. 


APPELLATE  CIVIL. 

Before  Sir  Arnold  White,  Chief  Jueiiee  cmd  Mr.  Justice  MtVer, 

SRI  MIRAZA  PUSAPATI  VIZIARAMA  GAJAPATI 

RAJ  MAHARAJ  MANNYA  SULTAN  BAHADUR, 

MAHARAJA  OF  VIZIANAGARAM 

(Plaintiff),  PETmoNSR, 

r. 
SAHIB  MEHARBAN-I-DOSTAN  SRI  SATRUCHERLA 
SOWASEKARA  RAJU  BAHADUR  and  othbbs 
(Dependants),  Rbspondrnts.* 

Gwi{f^  and  Vizagapatam  Agency  rules,  Act  XXIV  of  1889,  rule  20— Higii  Comt^ 
mwy  interfere  when  Agent  decides  wrongly  on  question  of  UnUtaH<m'-Limitatim  ' " 
Act  XV  of  1877,  sehedulell,  arHcle  Udoes  not  apply  wt^en  Act  complained  ofU 
a  mdlity. 

An  eiToneou«  deoiaion  by  an  A^ent  aoMng  onder  the  QanJAm  and  VisagA. 
pfttam  Agenov  rales,  on  ft  question  of  Umitation  if  a  '  apecia]  ground '  wktoh 
will  authorise  an  interference  by  the  High  Court  under  Rule  20  of  such  rulee. 

Article  14,  schedule  II  of  the  Limitation  Act  does  not  apply  to  an  act  done  by 
a  Qeyemment  officer,  when  such  act  purports  to  be  done  in  pursuance  of  an  orders 
but,  is  in  fact,  owing  to  a  mistalce,  not  so  done.  Such  an  act  is  a  nullity  which 
need  not  be  set  aside. 

Suit  by  plaintiff  before  the  special  Assistant  Agent  of  Parratipur 
for  the  recovery  of  a  village  with  mesne  profits.    The  plaintiff's 
case  was  that  in  execntiug  an  order  of  His  Majesty  in  Counoil 
the  Collector  in  1894  by  mistake  pnt  plaintiff  in  possession  o!  a 


(1)  9  M.LJ.,  118. 

•  Civa  Miscellaneous  Petition  No.  1061  of  1906,  preiiented  under  mie  90  of 
the  Ganjam  and  Vizagapatam  Agency  Knles,  praying  the  High  Court  to  direct 
E.H.  CampbeU,  Bsq.,  Agent  to  the  Governor  at  Yisagapatam,  to  review  the 
decree  In  Appeal  Suit  No,  1  of  1906  on  his  file,  presented  against  the  decree  of 
P.  C.  Dutt,  Esq..  Special  Assistant  Agent,  Parratipur  division,  in  Original  Snil 
Ko.  18  of  190S. 
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;e  called  Boddidi  whereas  aooording  to  the  order  he  ought  Mahasaja  or 
i¥e  been  pat  in  possession  of  the  plaint  village.    The  suit  was     '  ^^^ 
fht  in  1905.    The  Assistant  Agent  held  that  the  suit  was  g^^^jcBisLA 
set  aside  an  aot  of  the  Oolleotor  and  being  brought  more  Somaskkaiia 
one  year  after  the  aot  was  done,  it  was  barred  under  Article 
?  sohednle  II  of  the  Limitation  Aot.    The  Agent  confirmed  the 

on  appeal. 

Plaintiff  moved  the  High  Court  under  Rule  20  of  the  Agenoj 
lea. 
T.  Bangaeharia/r  and  S.  Srintvoda  Ayyangar  for  petitioner. 
C  22.  Tiruvenkaiaehariar,   V,  Bametamy  and  JST.  Subrahmania 
$tr$  for  respondent. 

Judgment. — On  behalf  of  the  respondents  to  this  appeal,  the 
jeotion  has  been  taken  that  having  regard  to  the  terms  of  Bule 
DO  order  ought  to  be  made  by  this  Court  even  in  the  view  that 
judgment  of  the  Agent  on  the  question  of  limitation  was 
ong.     It  was  urged  that  there  were  no  '*  special  grounds  "  in  this 
since)  in  any  view,  the  plaintiff  was  not  entitled  to  sue  for 
ion  of  the  village  which  he  claims,  and  that  his  only  remedy 
to  apply  in  execution  under  section  244  of  the  Code  of  Civil 
cedure.     Section  214  does  not  apply  to  agency  tracts,  and  it  is 
o  way  clear  that  the  plaintitf 's  proper  remedy  was  by  applica- 
in  execution  under  section  244.     However,  we  express  no 
lion  on  this  point.     In  the  view  that  the  Agent  was  wrong  as 
Pthe  limitation  question,  there  a^e,in  our  opinion,  special  grounds 
thin  the  meaning  of  this  rule  which  would  warrant  the  inter- 
nee of  this  Court,  and*  unless  we  are  satisfied  that  our  inter- 
ence  in  any  event  would  be  futile  and  we  are  not  so  satisfied, 
I  do  not  think  we  ought  to  decline  to  interfere. 
For  the  purpose  of  the  question  of  limitation,  it  was  conceded 
I  ai^r^unent  before  us,  that  the  act  done  by  the  officer  of  Govem- 
Eit  purported  to  have  been  donc^  in  pursuance  of  the  order  of 
Collector  made  under  section  265,  and  that,  by  reason  of  a 
ake  having  been  made  as  to  the  village  mentioned  in  the 
ler,  the  plaintiff  was  put  into  possession  of  a  wrong  village, 
this  state  of  things,  it  seems  to  us,  that  the  act  which  purported 
in  pursuance  of  the  order,  and  in  fact  was  not  so^  should  be 
Eited  aa  a  nullity,  and  that  it  is  not  a  condition  precedent  to 
plaintiff's  right  to  sue  f oi^  possession  of  the  village,  to  which 
is  entitled  under  the  order  that  he  should  get  the  aot,  which 
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MAflAEAJA  or  was  done  under  a  mistake  of  faot,  set  aside*    This  heUng  it^ 

BAM    *  Article  14  of  the  II  sohednle  to  the  Limitation  Aot  has  no  s^pj^ioib^  * 

g      ^*         tion.    The  principle  in  the  case  of  Alimuddin  t.  lahan  Ohandrm 

SoMASEKABA  2>0y(l)where  an  officer  of  Oovemment  who    purported  to   aot 

under  a  statutory,  authority,  in  fact  acted  in  excess  of  diat 

authority,  and  it  was  held  his  act  should  be  treated  as  a  nuUit^i 

is  applicable  to  the  facets  of  the  case  before  us. 

Accordingly,  under  Rule  20  of  the  G-anj^m  and  Yisagapatam 
Agency  Rules,  we  must  direct  the  Agent  to  review  his  judgment 
by  the  light  of  these  observations.  Our  order,  is  of  course,  withr 
out  prejudice  to  the  respondent  taking  the  point  that  the  plaintiff 
is  not  entitled  to  bring  a  separate  suit. 

Costs  of  this  application  will  abide  the  event. 


APPELLATE  CRIMINAL, 

Before.  Mr,  Justice  Subrahtnania  Ayyar  and  Mr.  Justice  Benaati. 

1906.  KRISHNASWAMI  THATHAOHARI  ahi>  othbbs 
Deoember  4. 
V. 

VANAMAMALAI  BHASfllAKAR.* 

Criminal  Procedure  Code,  Act  V  of  1898,  as,  110  (e),  112,  107— E»»^»ry  «Hia«r  «. 
107  illegal  withov^  iaaxtAng  notice  wnAer  8.  112. 

A  Magistrate  before  taking  action  under  section  107  of  the  Code  of  Crimiattl 
Procedure  is  bound  to  issue  the  notice  required  by  section  112  and  his  omlssiMi 
to  do  so  is  an  illegality  which  will  render  the  subsequent  proceedings  inyali^ 

A  notice  issued  with  refereuce  to  section  110  (s)  is  not  sufficient  m^m 
preliminary  to  the  MagistTate  making  an  order  under  section  107. 

Thr  proceedings  in  this  case  commenced  with  two  petitions  pre-* 
sented  to  the  Joint  Magistrate  of  Ghinglepat.  He  issued  a  notioe 
under  section  110  (e)  of  the  Code  of  Criminal  Prooedure,  but  the 
Treasury  Deputy  Collector  who  tried  the  case  considered  the 
section  not  applicable  and  informed  the  petitioners  that  prooeedinga 


(1)  I.L.E.,  33  Calc,  693.  '*. 

*  Criminal  Beyision  Case  N^o.  339  of  1906,  presented  under  sections  435  aiEa 
439  of  the  Code  of  Criminal  Procedure,  praying  the  High  Court  to  revise  tW 
proceedings  of  G.  W.  Dance,  Esq.,  District  Magistrate  of  Chinglepnt,  in  Dis.  Ko^ 
820  M.,  passing  orders  upon  a  petition  presented  against  the  jcdgment  of  tlM 
Treasury  Deputy  Magistrate  of  Chingleput  in  Miscellaneous  Case  No.  1  oC  190K» 
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would  be  held  under  the  fint  part  of  seotion  107.     He  aocordinglj     Kushra. 
proceeded  with  the  enquiry,  and  under  seotion  118  of  the  Criminal  TniSHACHABi 
•Procedure  Code  .directed  bonds  to  be   executed  for  keeping  the  •• 

peace  for  a  year.    A  petition  to  revise  this  order  was  dismissed  by  Bhashiakab. 
the  District  Mag^istrate. 

Petitioners  moved  the  High  Court. 

F.  KriahruMwami  Ayyar  and  T.  JS.  Kriahfuiawafni  Ayycar  for 
T.  K  Ramaehandra  Ayyar  for  petitioners. 

The  Public  Prosecutor  (Mr.  H.  B.  Powell)  and  Mr.  M.  A.  Ttru- 
narayanachariar  opposed  the  application. 

Obobb. — The  Magistrate  having  arrived  at  the  conclusion  that 
seotion  110  of  the  Code  of  Criminal  Procedure  with  reference  to 
which  notice  under  section  112  had  been  issued  was  inapplicable 
to  the  case,  ought  not  to  have  proceeded  to  deal  with  the  case  as 
one  under  seotion  107  of  the  Code  of  Criminal  Procedure  without 
first  issuing  a  notice  under  section  112  with  reference  to  the 
altered  view  of  the  circumstances  which  the  Magistrate  considered 
sufficient  to  warrant  him  in  taking  proceedings  against  the 
accused. 

No  such  order  was  passed.  The  omission  was  a  non-compliance 
with  an  express  provision  of  the  law,  and  therefore  renders  the 
subsequent  proceedings  invaUd. 

We  arQ  unable  to  agree  with  the  argument  of  the  Public 
Prosecutor  that  notice  issued  with  reference  to  section  110  (e) 
should  be  held  to  be  sufflicieqt  as  a  preliminary  to  the  Magistrate 
making  an  order  under  section  107.  The  facts  necessary  to  be 
proved  in  order  to  make  the  accused  liable  under  section  1 10  (e) 
fire  different  from  those  necessary  to  be  proved  in  order  to  make 
him  liable  under  section  107,  and  the  party  proceeded  against 
should  have  due  notice  of  the  facts  on  which  the  Magistrate 
proposed  to  proceed  against  him. 

We,  therefore,  set  aside  the  order  of  the  Magistrate  without 
going  into  other  questions  raised  before  us  in  regard  to  its 
legality. 
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APPELLATE  CIVIL. 

Before  Sir  Arnold  White^  Chief  Jueiiee^  and  Mr.  Justice 
Subrahmania  Ayyar. 

1906.  SADA  KAVAUR  (Dbfbndamt),  Appbixant. 

October  12, 
16, 16, 80.  •         9. 

TADEPALLY  BA8AVIAH  (Plaintiff),  RBiPONPiNT.* 

Covenant^  eonstrueHon  tjf—Trana/Br  of  Property  Act,  Act  IV  €i/'1882,  m.  55  mmI 
69—  What  amowUs  to  a  '  contract  to  the  contrary  *  within  the  muaning  of 
eectiwi—Conttact  Aet^  Act  IX  of  1872,  «.  20 — Mistake  doee  not  prevent  the  pa^rt^ 
from  claiming  the  protection  of  a  epecial  covenant — Want  of  attestation  «« 
laid  down  in  s.  69  o/  the  Tronrfer  of  Property  Act,  wUl  not  bar  the  pereonml 
remedy. 

Aj  who  had  brought  a  suit  to  recover  the  amouDt  doe  on  a  mortgage  execotod 
to  him,  assigned  to  B  for  valuable  oonsideration,  all  his  claims  under  the  mort- 
gage deed  and  in  the  snit  brought  by  A,    The  assignment  contained  a  corenmai 
that '  A,  his  e&eoutors  or  administrators  shall  not  be  liable  for  any  defect  in  the 
^  claim  hereby  transferred  and  assigned  or  for  any  sums  of  money  that  may  not 

be  recovered.*  Subsequent  to  the  assignment,  B,  was  added  as  a  co-plaintifF  a 
the  snit  brought  by  A  and  it  was  discovered  that  the  mortgage  ezecnted  to 
At  was  inoperative  as  it  was  attested  by  only  one  witness  and  the  snit  was 
withdrawn. 

B  filed  a  suit  against  ^1  f or  a  declaration  that  the  contract  of  assignment  waa 
void  and  for  a  return  of  the  consideration  paid  : 

Held,  that  A  was  entitled  to  claim  th^  benefit  of  the  oovenant,  which 
exempted  him  from  any  liability,  even  though  both  A  and  B  acted  under  the 
mistaken  belief  that  the  mortgage  was  valid  and  that  //  was  not  bound  to  refaad 
the  consideration  received. 

Per  8ir  Arnold  White,  G J.— The  covenant  is  a  '  contract  to  the  cuntraiy*' 
within  the  meaning  of  section  56  of  the  Transfer  of  Property  Act  whic^  will  , 
negative  the  statutory  oovenant  of  title  under  the  section. 

Per  Sir  8.  SuBBAHMANiA  Attar,  J. — Non-compliance  with  the  rule  laid  down 
in  section  59  of  the  Transfer  of  Property  Act  as  to  attestation,  does  not  render 
the  personal  oovenant  void. 

Madr>iS  Deposit  and  BeniHt  Society,  Limited  v.  Oonnamalai  Ammal  ^I.L.R.,  18 
Mad.,  29),  not  approved. 

The  existence  of  a  separate  warranty  in  a  contract  is  evidence  that  tlie 
matter  of  the  warranty  is  not  a  condition  or  essential  part  of  a  contract,  a  mistake 
in  regard  to  which  will  render  the  contract  void  under  section  20  of  the  Contract 
Act. 

*  Original  Side  Appeal  No.  67  of  1905,  presented  against  the  judgment 
decree  of  Mr,  Justice  Moore,  in  Original  Suit  No.  109  of  1904. 
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The  facts  necessary  for  the  report  are  folly  stated  in  the  judgment      Sada 
of  Sir  S.  Subrahmania  Ayyar,  J .  Kavaub 

Mr.  W,  Barton  for  appellant.  B^li" 

V,  Kriahnaewami  Ayyar  and  T,  Bamachandra  Bau  for 
respondent. 

JuDOMiiKT  (Sir  Abnold  White,  O.J.). — I  am  of  opinion  that 
ikis  appeal  should  be  allowed.  I  base  my  decision  on  a  ground 
which  does  not  appear  to  have  been  considered  by  the  learned  Judge 
who  tried  the  case,  viz.,  that  under  the  special  covenant  contained  in 
the  indenture  of  19th  February  1902  there  is  a  good  defenccr  to 
the  suit.  The  suit  is  for  a  declaration  that  the  contract  contained 
in  this  indenture  is  void  and  for  a  refund  of  the  purchase  money 
paid.  By  the  indenture,  after  reciting  that  the  defendant  had 
instituted  Suit  No.  205  of  1900  on  the  file  of  the  High  Court 
against  a  cert<iin  Nabob  under  a  deed  of  mortgage,  the  defendant 
assigned  to  the  plaintiff  the  amount  secured  by  the  mortgage  and 
the  claim  of  the  defendant  in  the  said  suit  and  also  the  mortgage 
and  the  defendant's  right  title  and  interest  therein,  The  inden- 
ture contains  a  covenant  that  the  defendant  shall  not  be  liable  for 
any  defect  in  the  claim  transferred  and  assigned  or  responsible 
for  any  sum  of  money  that  may  not  be  received  by  the  plaintiff 
under  the  indenture. 

When  Original  Suit  No.  205  of  1900  came  on  for  hearing,  it 
was  discovered  there  was  only  one  attesting  witness  to  the  mortgage 
referred  to  in  the  indenture^of  19th  February  1902.  This  appears 
to  have  been  previously  overlooked  by  all  parties  concerned.  The 
result  was  that,  as  the  learned  Judge  who  tried  the  case  puts  it, 
nominally  on  the  applioation  of  the  present  defendant,  but  really 
-  on  the  application  of  the  present  plaintiff,  the  siiit  was  (on  12th 
January,  1903)  with'drawn  with  permission  to  the  plaintiff  in  that 
suit  to  bring  a  fresh  suit  if  so  advised.  No  fresh  suit,  however, 
was  brought,  and  on  4th  August  11)04  the  plaintiff  instituted  the 
present  suit  against  the  defendant. 

I  deal  with  the  case  upon  the  footing  that  when  the  indenture 
of  19th  February  19f2  was  executed  both  parties  acted  under  the 
belief  that  the  mortgage  referred  to  in  the  indenture  was,  as  a 
mortgage,  valid  and  effective^  and  that  as  to  this  they  were  both 
mistaken.  This,  as  it  seems  to  me,  does  not  prevent  the  defendani 
from  claiming  the  protet^tion  of  the  special  covenant.  Assuming 
that  the    technical   informality    in    the  mortgage  deed    would 
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Bada  oonstitnte  a  breach  of  the  covenant  bj  the  vendor  which  8e<AL(»i65 
».  of  the  Transfer  of  Property  Act  prescribes,  I  am  of  opinion  that 
Ba^?iah^  the  special  covenant  npon  which  the  defendant  relies  negatives 
the  statutory  covenant  that  the  interest  which  the  seller  professed 
to  transfer  subsisted.  In  other  words  it  seems  to  me  there  was 
a  ^'  contract  to  the  contrary  "  within  the  meaning  of  seotion  55. 
.  The  words  of  the  covenant  are  "  any  defect  "  not  in  the  title 
of  the  vendor,  but  '*  in  the  claim  transferred. "  The  daim  is 
defective  not  because  the  mortgagor  had  no  title  to  convey  to  the 
defendant,  but  by  reason  of  the  fact  that  there  was  only  one 
attesting  witness  to  the  mortgage  deed.  The  question  for  us  is 
not  whether  the  defendant  could  obtain  a  decree  for  specific  per- 
formance, but  whether  the  conveyance  having  been  completed,  ahe 
is  protected  by  the  special  covenant  against  a  claim  for  the  recisdon 
of  the  contract  and  the  return  of  the  purchase  money.  In  my 
opinion  she  is.  I  think  the  case  of  Motivahoo  v.  Vtnayak  Veer^ 
chand(l)  is  distinguishable  from  the  present  case  for  the  reasans 
mentioned  in  the  judgment  written  by  my  learned  brother  which 
I  have  had  the  advantage  of  reading. 

I  am  of  opinion  that  the  defendant  has  a  good  defence  to  this 
suit  on  the  ground  which  I  have  stated.  This  being  so,  I  do  not 
think  it  necessary  to  discuss  the  other  questions  raised  in  the  case. 

I  think  the  appeal  should  be  allowed  with  costs  here  and  in 
the  Court  of  First  Instance  and  the  suit  dismissed  I  think  the 
memorandum  of  objections  should  be  djpmissed. 

BUBBA.HMANIA  Atyar,  J. — The  defendant's  deceased  husband 
having  lent  to  the  late  Nabob  of  Masulipatam  Bs.  7,000,  obtained 
for  the  amount  a  bond  bearing  date  Ist  November  1892,  which 
purported  to  create  a  mortgage  for  the  debt  on  a  house  and  ground 
of  the  Nabob  in  Madras.  The  Nabob  coveuanted  by  the  deed  to 
repay  the  seven  thousand  with  interest  thereon  at  9  per  cent,  per 
annum  on  the  Slst  October  1893,  but  did  not  do  so.  He,  however, 
made  paypients,  on  account  of  interest,  of  Bs.  945  on  22nd  May 
1894  and  R«.  1,260  on  14th  July  1896. 

The  defendant  instituted  Original  Suit  No.  205  of  1900,  on 
7th  December  1900,  against  the  legal  representatives  of  the  Nabob, 
who  had  by  that  time  died,  for  the  recovery  of  Bs.  9,696  being  the 
principal  and  interest  due  up^  to  the  date  of  the  plaint  with  further 
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interest.  The  plaint  contained  also  a  prayer  for  the  sale  of  the  g^^ 
property  which  the  bond  purported  to  make  security  for  the  debt.  Kavadr 
Some  of  the  representatives  of  the  Nabob  who  had  been  made  Tadbpallt 
defendants,  filed  written  statements  in  which  they  put  the 
plaintiff  to  the  proof  of  her  claim.  The  other  defendants  raised 
no  defence.  While  this  suit  was  pending,  in  consideration  of  a 
payment  by  the  plaintiff  to  the  defendant  of  Rs.  5,500  (not  Rs. 
9,500  as  recited  in  the  document),  the  latter  executed  an  assign- 
ment bearing  date  19th  Febraary  1902  transferring  to  him  her 
claim  as  against  the  Nabob.  The  subject  of  the  transfer  is  thus 
described  in  the  indenture  :  "  All  that  the  said  sum  of  Es.  9,500 
"  and  all  interests  hereafter  to  become  due  for  the  same  and  the 
"  said  claim  of  the  vendor  in  the  s&id  Civil  Suit  No,  205  of 
"  1900,  and  the  mortgage,  dated  1st  November,  one  thousand  eight 
"  hundred  and  ninety-two  for  Es.  seven  thousand  and  all  the 
"  estate,  right,  title,  interest,  claim  and  demand  of  the  Sada 
"  Kavaur  (the  defendant)  therein  and  thereto.'' 

By  thQ  indenture  the  plaintiff  covenanted  among  other  things 
that  the  defendant  '^  her  executors  or  administrators  shall  not  be 
**  liable  for  any  defect  in  the  claim  hereby  transferred  and  assigned 
"  or  responsible  for  any  sum  or  sums  of  money  fliat  may  not 
"  bi»  recovered  "  by  him.  In  pursuance  of  this  assignment,  the 
plaintiff  applied  to  be  added  as  a  party  in  the  said  Civil  Suit 
No.  205  of  1900.  Owing  to  his  not  having  caused  notice  of  his 
application  to  be  served  upon  some  of  the  defendants  within  the 
lime  granted  by  the  Court,  the  application  was  dismissed. 

Mr.  Sriramalu  Sastri,  the  vakil,  who  had  been  retained,  to 
appear  for  the  plaintiff  in  the  suit  discovered  about  the  middle  of 
December  1902  that  the  bond  by  the  Nabob  contained  the  attesta- 
tion of  only  one  witness,  and  having  regard  to  section  59  of  the 
Tranter  of  Property  Act,  which  required  the  attestation  of 
at  least  two  witnesses  to  every  mortgage,  telegraphed  to  the 
plaintiff  "  Mortgage  suit  law  doubtful.  Eequire  your  authority  to 
"  withdraw  with  liberty  filing  fresh  suit."  The  plaintiff  having 
authorised  that  comrse  to  be  adopted,  the  suit  was  withdrawn  on 
the  12th  January  1908,  the  permission  of  the  Court  to  sue  again 
if  so  advised  being  granted.  This  permission,  however,  was  not 
availed  of  by  the  plaintiff  and  he  instead  instituted  the  present 
suit  some  nineteen  months  afterwards,  i.e.f  on  the  4th  August 
1904. 
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.  Sada  Thoagh  in  the*  plaint  it  was  suggested  that  there  had  been  a 

^^l^^^  fraudulent  misrepresentation  by  the  defendant  with  reference  to 
Taobpally  the  supposed  mortgage,  no  attempt  was  made  to  support  this  and 
the  case  proceeded  before  the  Jeamed  Judge  on  the  footing  that 
both  pcurties  were  ignorant  of  the  fact  that  there  was  the  attesta- 
tion of  only  one  witness  to  the  instrument.  In  this  view,  the 
learned  Judge  held  that  the  plaintiff  was  entitled  to  a  return  of 
the  consideration  paid  by  him. 

Before  proceeding  to  consider  this  decision,  it  is  necessary  to 
observe  that  the  case  of  The  Madras  Deposit  and  Benefit  Sodeiy, 
Limited  v.  Oonnamalai  Ammal{l)  goes  too  far  in  holding  that  non- 
compliance with  the  rule  laid  down  in  section  59  of  the  Transfer  of 
Property  Act  as  to  attestations  by  witnesses  to  an  instrument  of 
mortgage  of  immoveable  property  renders  the  personal  covenant  to 
pay  the  debt  void.  It  is  difficult  to  see  how  non-compliance  with 
the  provisions  of  that  section  relating  to  a  transfer  of  an  interest  in 
immoveable  property  by  way  of  mortgage  can  have  any  further 
effect  than  to  invalidate  such  intended  transfer.  With  referenoe 
to  bonds  for  money  which  purported  also  to  mortgage  immoveable 
property  for  the  debts,  but  which  were  not  registered  as  required 
by  the  Begistration  Act,  it  was  held  by  all  the  Iligh  Courts  that 
the  non-registration  did  not  affect  the  validity  of  the  contract  to 
pay  the  debt. 

I  can  see  no  real  difference  between  the  two  cases.  I  think, 
therefore,  the  decision  of  Maclean,  Chief  Justice,  and  Banerjee,  J«« 
in  Tofaluddi  Peada  v.  Mahar  AU  Shaha{2)  where  they  took  a 
view  different  from  that  held  in  Madras  Deposit  and  Benefit  Sodeiy^ 
Limited,  v.  Oonnam^xU  Ammal(\)^  lays  down  the  correct  rtde. 
This  being  so^  it  follows  that,  the  defect  in  the  instrument  executed 
by  the  Nabob  to  the  defendants'  firm,  viz.,  the  want  of  attesta- 
tion by  the  required  number  of  witnesses,  would  only  have  caused 
the  failure  of  the  suit  No.  205  of  1900,  in  so  far  as  the 
plaintiff  claimed  to  proceed  against  the  property  intended  to  be 
mortgaged. 

Tumiog  now  to  the  judgment  of  the  learned  Judge  there  is 
no  reference  in  it  whalsoever  to  the  covenant  referred  to  above  on 
the  part  of  the  plaintiff  as  to  the  defendant's  non-liability  ior  any 
defect  in  what  was  assigned  to  him.     Mr.  Krishnaswami  Aiyar 

(1)  I.L.R.,  18  Mad.,  29.  (2)  I.L.R.,  26  C»l.,  7S. 
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relied  on  Molivahoo  v.  Vinayak  Veerchafid{l).    Assuming  that  that        Sada 
case,  ^ioh  was  dealt  with  as  governed  by  principles  applicable        ^i^^* 
to  cases  of  specific  perfonnance,  is  not  on  that  ground  distinguish-  Tadepallt 
able  from  the  present,  where  thei'e  has  been  a  conveyance^  there  is 
no  similarity  between  the  two,  for  the  condition  in  question  there 
was  that  "  the  vendors  shall  not  be  bound  to  give  any  better  title 
'^  to  the  purchaser  than  they    themselves  possessed ;    and  the 
*^  purchaser  shall  take  the  premises  sold  with  such  titl«  only  as  the 
"  vendors  could  give  him." 

This  was  construed  to  imply  a  representation  that  the  vendors 
had  "some  title "  to  give  and  as  it  was  shown  that  they  possessed 
none,  it  w4s  held  that  the  vendee  was  not  bound  to  pay  the 
balance  of  purchase  money.  The  covenant  here  is  wholly  different, 
and  the  wide  language  employed  covers  every  defect,  flaw  or 
blemish  in  the  claim. 

The  suggestion  by  Mr.  Krishnaswami  Aiyar  that  the  word 
*  claim '  in  the  covenant  should  not  be  construed  as  extending  to 
the  supposed  mortgage  right,  is  on  the  face  of  it  untenable^ 
as,  obviously,  the  term  is  used  with  reference  to  all  grounds 
of  claim  whatsoever  ^ken  to  exist  in  favour  of  the  defendant 
as  against  the  Nabob.  It  is  thus  perfectly  clear  that  the  covenant 
in  question  furnished  a  complete  defence  to  the  plaintiff's  present 
suit.  How  this  came  to  be  passed  over  by  the  learned  Judge  is 
not  apparent.  It  may  be  that  the  covenant  was  treated  as 
immaterial  in  consequence  of  his  finding  that  the  mistake  as  to 
the  existence  of  a  valid  mortgage  was  common  to  both  the 
parties,  and  on  the  supposition  that  the  transaction  was  there- 
fore void,  an  inference  which  seems  to  be  supported  by  the 
circumstance  that  the  learned  Judge  relies  on  section  20  of 
the  Contract  Act  in  decreeing  the  recovery  of  the  uonsideration 
found  by  him  to  have  been  actually  paid  by  the  plaintiff  for 
the  assignment. 

If  this  inference  be  correct  then  the  supposition  that  that 
section  applied  to  the  case  and  tliat  the  assignment  was  void,  was 
clearly  wrong,  for  whether  a  particular  affirmation  as  to  the 
.  quality  of  a  specific  thing  sold  is  conditional  and  the  transaction 
is  to  be  null  if  the  affirmation  is  incorrect,  is  only  a  question  of 
intention  of  the  parties  to  be  decided   by  the  circumstances  of 
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Sada  each  oa86  {Oumey  v.  FFom6r«i/y(l),  Bannerman  v.  Whiie{2)  and 
^^^'^^  Azemar  ▼.  CasellaS).  Where  in  addition  J»  the  affipmation 
*^f«Tvi it*  there  is  a  separate  warranty  also  in  the  agreement,  the  existence  of 
such  separate  warranty  shows  that  the  matter  of  the  warranty  is 
not  a  condition  or  essential  part  of  the  oontraot,  but  the  intention 
of  the  parties  was  to  transfer  the  properly  in  the  subject  of  the 
sale  at  all  events.  In  such  cases,  if  the  sale  is  made  in  good  faith 
and  there  is  a  breach  of  the  warranty,  the  purchaser  is  entitled 
only  to  compensation  for  the  breach  of  the  warranty,  and  the  sale 
is  not  even  voidable  (Pollock  on  *  Contract, '  7th  edition,  page  484) ; 
see  also  William  on '  Vendors  and  Purchasers,'  pages  732  and  540. 
The  present  is  an  a  /orHori  case  inasmuch  as  the  vendee  has 
chosen  to  contract  to  take  the  claim  with  all  its  defects  and  to  hold 
the  vendor  not  responsible  for  the  consequences. 

This  being  so,  it  is  not  necessary  to  consider  the  other  contri- 
tions urged  on  either  side  in  the  argument.  I  agree  that  the 
appeal  should  be  allowed,  the  decree  of  the  learned  Judge 
reversed,  and  the  suit  dismissed  with  costs  throughout. 

The  memorandum  of  objections  fails  and  is  also  dismissed. 

Messrs.  Orant  ^  Oreatorex  for  attorneys  for  appellant. 


APPELLATE  CIVIL. 


1907. 
Janaary  7. 


B^ore  Mr.  Justice  Subrahmania  Ayyar  and  Mr,  Justice  Miller. 

BAMAN  CHETTI  (Dbfbndaot),  Appbllahts, 

^. 

THE  MUNICIPAL  COUNCIL  OF  KUMBAKONAM, 

(Plaintief),  Bbspondbitt.* 

Diglriet  MwnieipaUtiu  Act  {Madras)  Act  IV  of  1884, «.  46 — Agreemmt  not  in  oceord- 
anee  vnth  Hction  not  binding  on  Mwnicipaiity  ewn  th<mgfi  partly  acted  upon. 

An  agreement  falling  within  the  scope  of  section  46  of  the  Dittrio% 
Mnnioipalities  Act,  ia  inyalid  if  the  proTisions  of  the  section  have  not  been 
complied  with  and  is  not  binding  on  either  of  the  parties  to  it.  The  fact  that  sack 
an  agreement  was  partially  acted  upon,  cannot  render  it  an  operative  contraot. 

Ahmedahad  MunieipaUtp  y.  Stdemanji,  (I.L.B.,  27  Bom.,  C18),  followed. 


(1)  E.  &  B.  Eep.,  Vol.  IV,  183,  at  p.  (142).  (2).  10  O.B.  Bep.  N.S.,  844. 

(8)  L.E.,  2,  C.P.C,  pp.  481,  677. 
*  Appeal  Ko.  48  of  1904,  presented  against  the  decree  of  M.B.B7.  T.  Janald 
Bamayja  Sastri,  Sabordinate  Jadge  of  Tanjore,  in  Original  Bait  No.  23  of  1902. 
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Suit  bj  the  Manioipality  of    Kambakonam  to  reoover  damages      Baman 
and  arrears  from  the  defendant,  It  toll  contractor  who  had  pur-     ^^^^ 
chased  at  public  auction  the  right  of  collecting  tolls  for  three  years.    .,  '^^^ 
At  the  public  auction  the  defendant  offered  the  highest  bid  which   Council  or 
uras  accepted.     I'he  defendant,  though  he  entered   on    possession      konajt 
and  was  collecting  tolls,  did  not  execute  the  written   agreement 
iRrhich  was  required  by  the  provisions  of  section  45  of  the  Munici- 
palities Act.     Disputes  arose  between  the  plaintiff  and  defendant, 
and,  after  aboat  seventeen  months  of  enjoyment,  the  defendant 
was  put  out  of  possession  and  a  resale  of  the  remainder  of  the  term 
resulted  in  a  loss  to  plaintiff. 

The  plaintiff  sues  to  recover  the  loss  sustained,  by  the  resale 
and  ihe  arrears  due.  The  defendant  pleaded  inter  alia  that,  there 
being  no  contract  fulfilling  the  requirements  of  section  45, 
plaintiff's  suit  was  unsustainable. 

The  Subordinate  Judge  held  that  the  agreement,  though  not 
binding  on  the  Municipality,  was  binding  on  the  defendant  and 
gave  a  decree  for  plaintiff. 
,  Defendant  appealed. 

R  Satagopa  Chariar^  P.  B.  Simdara  Ayyar^  E,  Venkatarama 
Sarma  and  TrNarasimha  Aiyangar  for  appellant. 

F,  Kriahnastcami  Ayyar  for  respondent. 

Judgment. — The  argument  of  Mr.  Enshnaswami  Ayyar  that 
the  Municipal  Council  of  Kumbakonam,  as  at  present  constituted, 
is  not  liable  to4)e  proceeded  against  in  this  appeal,  is  unsustainable. 
Nor  are  we  able  to  agree  with  his  contention  that,  as  the  agree- 
ment on  which  the  suit  is  based  relates  to  the  right  to  collect  tolls, 
it  is  not  an  agreement  to  which  section  45  of  the  District  Munici* 
palities  Act  applies. 

The  agreement  between  the  Municipal  Council  and  the 
appellant  was,  with  reference  to  the  amount  involved,  one  which 
ahould  have  been  effected  in  the  manner  prescribed  in  that  section, 
and  its  provisions  not  having  been  complied  with,  the  agreement 
is  not  valid.  The  view  of  the  Subordinate  Judge  that  it  does 
not  bind  the  Municipal  Council  but  does  bind  the  other  party  is 
erroneous  (cf.  Ahmedabad  Municipality  v.  Sulemanji{l)),  The  fact 
that  the  agreement  was  partially  acted  upon  ctfnnot  be  held  to 
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Raman      render  it  an  operative  oontraot  in  spite  of  the  provimons  of  the 

Onmi,     statute  whidi  have  been  violated. 

The  The  suit  is  based  upon  the  agreement,  and  upon  the  agreement 

GouNcit  OP  alone,    and  oannot  be,  to  any  extent,  treated  as  a  suit   for  money 

konITm       ^^^  *^^  received.    On  the  ground  that  the  contract  is  invalid, 

the  decree  of  the    lower  Court  must  be  set  aside  and  the  soil 

dismissed.     In  the  circumstances  each  party  will    bear  his  own 

costs  throughout. 


APPELLATE  CIVIL. 
Btfare  Mr.  Jmtice  Svhrahtnania  Ayyar  and  Mr.  Justice  Miller, 

1907.  GUDARU  KRISTNAYYA  NAIDU  (Seoond  Dbfbtoaot), 

Janusry  16.  Appbllant,        ^ 


MARADUGULA    VENKATARATNAM    and  othbrs  (Plaiktiots 
Nob.  1  TO  5),  Respondbnts.* 

Foreign  Cwn/ri,  jvyiqment  of — Where  party  has  aubmiUed  to  ^uriediction,  irregulariii$» 
not  afecting  juriadietion  of  the  Court  do  not  vitiate  the  judgment, 

A  party  who  has  submitted  to  the  jorisdictioii  of  ft  foreign  Court  it  bonud  1^ 
its  judgment,  when  sach  judgment  ia  within  jarisdictipn  and  does  Bot  offend  ths 
principles  of  natural  justice.    Irregularities  whiob  do  not  affect  the  jurisdiclfioB^ 
of  the  Court  do  not  yitiate  such  judgment  even  when  thej  are  such  as  will,  in  ik» 
riew  of  the  foreign  Court,  render  the  judgment  there  a  nuUity. 

The  judgment  oannot  be  impeached  on  grounds  which  oould  have  been  b«i 
were  not,  taken  in  the  foreign  Court. 

Pemherton  v.  Hughee,  (L.R.,  [1899]  1  Ch.,  781),  referred  to. 

Suit  by  the  plaintiffs  to  recover  650  logs  of  timber  alleged  io 
hare  been  purchased  by  the  plaintiffs  from  the  first  defendant 
in  the  Bustar  State  on  the  7th  February  1902.  The  plaintiffs 
alleged  that  subsequent  to  the  sale  to  them,  the  second  defendant, 
in  execution  of  a  decree  he  had  obtained  against  the  first  defendant 
in  ihe  foreign  Court  of  Bustar,  attached  the  timber  which  was 
then  in  Bustar  State  and  the  third  defendant  purchased  suok 


*  Appeal  Ko.  14  of  1904,  presented  against  the  decree  of  F.  H.  HaumfiAlt 
Bsq.,  District  Judge  of  Godarari,  in  Original  Suit  No.  88  of  1902. 
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timber  at  the  auction  sale.     The  plaintiffs  oonteoded  that  the  sale      gudabu 
conferred  no  title  in  the  third  defendant,  as  the  decree  obtained  ^"'J^JfJ^^ 
in  the  foreig^n  Court  against  the  first  defendant  by  the  second  v. 

defendant  was  not  one  which  could  be  a  bar  under  section  14  of  the  Vemkata. 
Code  of  Civil  Procedure.  The  timber  was  subsequently  brought  to  *^'™^' 
Rajahmundry  by  the  third  defendant  and  hence  the  suit  in  the 
District  Court.  The  main  question  was  whether  the  judgment  of 
the  foreign  Court  and  the  proceedings  thereunder  were  nullities. 
The  portion  of  the  judgment  of  the  lower  Court  dealing  with  this 
question  was  as  follows  : — 

"  A  copy  of  the  judgment'was  filed  as  exhibit  XII  and  was 
admitted  by  all  the  parties  to  be  a  true  copy.  On  the  face  of  it  the 
judgment  shows  that  it  was  based  on  an  award  of  arbitrators 
made  without  the  consent  of  the  defendant  in  that  suit  (first  defend* 
ant  in  this  suit)  and  that  the  award  was  not  signed  by  one  of  the 
arbitrators  to  whom  the  Court  referred  the  matter  in  the  defend- 
ants'  absence.  The  second  defendant  (who  was  plaintiff  in  that 
soft)  admits  that  the  present  first  defendant  never  submitted  to  the 
Court's  reference  to  arbitration  or  to  the  award  of  the  arbitrators. 
A  decree  based  on  such  an  award  must,  I  hold  on  the  face  of  it,  be 
treated  as  a  nullity  in  British  Courts,  as  it  is  opposed  to  natural 
justice  as  well  as  to  British  law  that  a  man  should  be  bound  by  an 
award  made  by  persons  to  whose  decisions  he  has  never  consented 
to  submit  his  dispute.  If  the  first  defendant  had  never  submitted 
to  the  jurisdiction  of  the  foreign  Court,  there  is  no  doubt  that, 
under  international  law,  the  judgment  of  the  foreign  Court  would 
be  treated  as  a  nullity.  The  rulings  are  clear  on  this  point.  The 
present  case  is  practically  on  all  fours  with  such  a  case.  Although 
the  first  defendant  did  originally  submit  to  the  jurisdiction  of  the 
foreign  Court,  he  never  submitted  to  the  jurisdiction  of  the 
arbitrators  who  made  the  award,  and  it  is  really  their  award  which 
is  the  Court's  judgment.  I  hold,  therefore,  that  exhibit  XII  cannot 
be  recognized  by  this  Court  as  a  decree  which  second  defendant 
oould  execute,  and  that  the  execution  proceedings  and  sale  in 
execution  of  it  must  equally  with  the  decree  be  treated  in  this 
Court  as  nullities." 

The  lower  Court  passed  a  decree  against  the  second  and  third 
defendants. 

The  second  defendant  preferred  this  appeal. 

r.  Bangachariar  and  T,  T.  Thiruvenkatachariar  for  appellant. 
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OcDABo  T.   V.  Seshagiri  Ayyar  and  T.   F.  Jlvdhvikri^ma  Ayyar  let 

'^•rior  re-pondente. 

«•  JuDOMBNT. — There  is  uo  doubt  that  in  the  suit  before  the  Bcutir 

Vbnkata-  Court  the  first  defendant  appeared  as  a  party  and  submitted  to  tlie 
lATNAM.  jurig(jiotion  of  the  Court.  We  are  unable  to  agree  with  tbe 
suggestion  that  he  appeared  on  the  condition  that  the  suit  was  to 
be  decided  by  the  arbitrators  appointed  on  the  first  occasion.  The 
words  in  the  judgment  relied  on  in  support  of  this  contention  show 
only  that  after  appearing  he  agreed  with  the  then  plaintiff  to  refer 
the  matter  to  arbitration,  as  the  more  conyenient  way  of  settling 
the  disputes  between  them  having  regard  to  their  nature.  The 
award  submitted  by  the  first  set  of  arbitrators  became  Yoid 
according  to  the  rules  of  Procedure  adopted  by  the  Bustar  Court 
which  are  the  same  in  regard  to  this  matter,  as  those  contained  in 
the  Civil  Procedure  Code,  and  the  dispute  was  then  referred  bj 
the  Court  of  its  own  motion  to  a  second  set  of  arbitrators.  The 
first  defendant  was  not  present  on  this  occasion  and  did  not  consent 
to  this  second  reference.  Assuming  for  argument  that,  under 
section  520  of  the  Code,  or  provision  analogous  thereto,  it  was  not 
competent  to  the  Court  to  appoint  fresh  arbitrators  and  that  it  ought 
itself  to  have  tried  the  suit,  that  was  not  a  matter  which  affeoted 
the  jurisdiction  of  the  Court  which  had  been  acquired  over  tiie 
first  defendant  by  his  submission  to  it.  (Pemberton  v.  Sughe8(l))i 
on  which  Mr.  Eangacbariar  relies,  is  a  clear  authority  against  the 
view  that  the  foreign  judgment  is  not  binding  upon  the  paitias 
thereto  in  British  Courts,  because  the  formalities  of  prooed«» 
which  ought  to  have  been  observed  by  the  foreign  Court  were  not 
observed,  even  (according  to  Lindley,  Master  of  the  KoUs)  in  a 
case  where  the  non-observance  would,  in  the  view  of  the  foreiga 
Court,  have  rendered  the  judgment  there  a  nullity.  Nor  oan  we 
agree  with  the  suggestion  that  the  decision  of  the  Bustar  Court 
based  upon  the  award  of  the  second  set  of  arbitrators  is  one  tluA 
offends  against  natural  justice.  After  the  award  was  submitted 
by  the  second  set  of  arbitrators  notice  was  given  to  the  parties  fo 
file  objections  thereto,  but  the  first  defendant  made  no  objecti<nui. 
The  same  observation  applies  to  the  contention  founded  in  tha 
absence  of  one  of  the  arbitrators  on  the  day  on  which  the  awaasd 
was  drawn  up,  and  in  the  absence  of  his  signature  to  the  awatd. 

(1)  L.B.,  [1899],  1  Oh.,  781. 
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These    were    objections    which  it  was    competent   to  the   first     Gitdaru 
defendant  to  raise  in  the  Bustar  Court  and  decision  passed  on  his      naidu 
failare  to  do  so  cannot  be  impeached  on  those  grounds  in  our  ma^duqula 
Courts.  Venkata- 

We,  therefore,  set  aside  the  decree  of  the  District  Judge  and 
remand  the  suit  for  the  disposal  of  the  other  questions  raised. 
Caste  will  abide  and  follow  the  result.  Security  lodged  by  the 
appellant  in  this  Court  will  be  refunded. 


BATNAM. 


APPELLATE  CIVIL. 
Be/ore  Mr.  Justice  Subrahmania  Ayyar  and  Mr.  Justice  Benson. 

HHEIE  ISMAL  BOWTHER  and  akothbb  (Dbfbndantb  Nos.  2         1906., 

AND  3),  APPBIXANT8,  Deoember  17. 

EAJAB  BOWTHER  (Plaintiff),  Rbspondbkt.* 

SdiUt  in  KCtcvuticm — "Right  of  person  deriving  title  from  a  purchaser  at  such  sale — 
8ueh  pers<yn*s  rights  not  affected  by  any  error  or  fraud  in  procwring  the 
decree — Decree  passed  under  such  drcumstances  only  voidable  not  void, 

A  decree  paused  by  a  Coart  having  jnrisdiolion  over  the  subjeot-matter,  is  not 
void  bat  only  voidable  when  it  is  passed  under  u  misapprehension  or  is  broaght 
abont  by  fraudulent  proceedings.  The  party  against  whom  the  decree  is,  passed 
hae  only  an  equity  to  set  aside  the  proceedings. 

Where  property  sold  in  ezeoufcion  of  such  a  decree  is  purchased  by  the 
deoree'holder  and  by  him  sold  for  value  to  a  third  party  who  h^ts  no  notice  of 
any  defect  in  the  decree,  the  equitable  right  to  set  aside  such  decree  cannot 
prevail  against  the  rights  of  the  subsequent  pnrchaser  for  value  without  notice. 
A  person  claiming  through  a  Court  purchaser,  is  entitled  to  rely  upon  the  pica 
that  he  is  a  bond  fde  purchaser  for  value  without  notice,  though  he  cannot  claim 
the  rights  of  a  stranger  purchasing  at  a  Court  sale. 

Ua/rimuthu  JJdaiyan  v.  Subdaraya  Pillai,  (13  &t.L.J.,  231),  followed. 

SoiT  by  the  plaintiff  for  a  declaration  that  the  plaint  properties 
had  not  been  affected  by  the  execution  proceedings  and  sale  that 
took  place  in  execution  of  the  decree  in  Original  Suit  No.  29  of 
1895  on  the  file  of  the  District  Court,  Trichinopoly,  and  for 
recovery  of  the  properties  from  defendants  Nos.  2  and  3. 

*  Second  Appeal  Ko.  826  of  1904,  presented  against  the  decree  of  J.^ewetaou^ 
B«q.,  District  Judge  of  Trichinopoly,  in  Appeal  Snit  No.  105  of  1903,  presented 
against  the  decree  of  M.R.By.  S.  Doraiswami  Ayyar,  District  Kunsif  of  Trichi- 
nopoly, in  Original  Suit  Ko.  89  of  1903^ 
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Shkik  Ismal  The  first  defendant  and  the  plaintiff  were  resiiectiyely  plaintiff 
^™^  and  defendant  in  Original  Suit  No.  29  of  1895,  -whi*  vaa 
Eajab  adjusted  by  a  oompromise.  Aooording  to  the  compromise  the  suit 
ought  to  have  been  dismissed  ;  but  the  present  firsfc  defendant  pot 
in  a  petition  praying  that  a  deoree  may  be  passed  in  terms  of  Hae 
oompromise.  Thereupon  the  Court  without  notioe  to  the  present 
plaintiff  passed  a  decree  against  him  on  the  28th  November  1805. 
In  execution  of  the  decree  the  plaint  properties  belonging  to  the 
plaintiff  were  attached  and  sold  in  June  1897.  The  first  defend- 
ant purchased  the  properties  and  sold  them  to  defendants  Nos. 
2  and  3  in  May  1899. 

The  present  plaintiff  thereupon  applied  to  the  Court  under 
section  206  of  the  Code  of  Civil  Procedure  to  have  the  decane 
amended,  and,  on  the  23rd  March  1900,  the  amended  decree  was 
•  passed,  after  notice  to  the  first  defendant.     The  amended  deoree 

in  Original  Suit  No.  29  of  1895  directed  that  the  suit  do  stand 
dismissed.  Ther  present  plaintiff  thereupon  applied  under  section 
244  of  the  Code  of  Civil  Procedure  to  be  put  in  possession  of  Uie 
properties  sold,  but  he  was  referred  to  a  regalar  suit  as  the  second 
and  third  defendants  were  not  parties  to  the  suit  and  section  244 
apphed  only  to  parties  to  the  suit  or  their  representatives. 

Hence  the  present  suit. 

The  District  Munsif  dismissed  the  suit. 

On  appeal,  the  District  Judge,  while  holding  that  the  seeoad 
and  third  defendants  were  purchasers  for  value  without  notice, 
decided  in  favour  of  the  plaintiff  on  the  ground  that  the  deoree 
in  Original  Suit  No-  29  of  1895  and  the  sale  thereunder,  were 
absolute  nullities. 

The  second  and  third  defendants  preferred  this  second  appeaL 

K.  Ramachandra  Ayyar  for  8,  Kasturiranga  Ayyangar  foe 
appellants. 

A.  Nilahanta  Ayyar  for  V.  Krishnaaivami  Ayyar  for  respondent. 

Judgment. — The  appellants  purchased  the  property  in  dis- 
pute from  the  first  defendant,  who  was  himself  the  purchaser  la 
execution  of  a  decree  which  he  had  himself  obtained  againet 
the  plaintiff  on  a  compromise.  The  decree  was  passed  on  the 
28th  November  1895  and  the  Court  sale  was  on  the  23rd  Juge 
1897. 

The  appellants  purchased  in  May  1899.  Some  months  later 
the  plaintiff  applied  to  the  Court  which  passed  the  decree  to  set  l| 
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aside  on  the  ground  that,  according  to  the  terms  of  the  compromise,  Bueik  Ismal 
no  decree  should  have  been  passed  in  the  terms  in  which  it  was      ^^^'* 
drawn  up,  but  that  the  compromise  should  have  been  recorded  and    ^^^^^ 

*^  .  ^  BOWTHBB. 

the  suit  dismissed.  ^ 

This  application  was  granted,  but  the  appellants  were  not 
parties  to  the  proceedings.  Both  the  Courts  find  that  the 
/appellants  were  bond  fide  purchasers  for  value  without  notice,  but 
the  lower  Appellate  Court  decided  that  this  was  no  ground  for 
holding  that  the  plaintiff  was  not  entitled  to  dispossess  them. 

No  doubt  the  appellants  are  not  in  the  position  of  strangers 
who  purchased  at  a  Court  sale  in  execution  of  a  decree,  so  as  to 
entitle  them  to  the  benefit  of  the  rule  laid  down  by  the  Privj 
Council  in  the  case  of'  Zam-uZ-aMin  KJuzn  v.  Muhammad  Asghar 
AU  Kha/n{l),  On  the  other  hand  they  are  obviously  not  in  the 
position  of  a  party  to  the  decree  itself  who  is  bound  to  grant 
restitution  on  the  decree  being  set  aside. 

The  case  of  Marimuthu  Udatyan  v.  Subbaraya  Ptllai{2),  is 
clear  authority  for  the  position  that  a  party  claiming  through  a 
Court  purchaser  is  entitled  to  rely  upon  the  plea  that  he  is  a  bond 
fide  purchaser  for  value,  without  notice. 

We  are  unable  to  agree  with  the  argument  on  behalf  of  the 
plaintiff  that  the  decree  originally  passed  was  void.  The  Court 
had  undoubtedly  jurisdiction  over  the  subject-matter,  and  any 
error  as  to  the  effect  of  the  compromise  would  not  render  the 
decree  void.  Assuming  that  the  first  defendant  in  obtaining  the 
decree  had  been  guilty  of  misrepresentation  or  fraud,  the  proceed 
ings  were  only  voidable,  and  a  bona  fide  purchaser  from  him  is 
entitled  to  rely  on  his  title  as  such.  The  plaintiff  had  only  an 
equity  to  set  aside  the  proceedings  which  were  the  result  of  fraud 
or  misrepresentation,  and  that  equity  cannot  be  allowed  to  prevail 
against  persons  in  the  position  of  the  appellants. 

It  is  by  no  means  clear  that  it  was  the  duty  of  the  appellants, 
when  aware  that  their  vendor's  title  was  uQder  a  Court  sale,  to 
refer  to  the  decree  on  which  the  sale  was  held ;  but,  assuming  that 
it  was,  we  are  unable  to  agree  to  the  argument  urged  fo^  the 
plaintiff  that  a  reference  to  the  decree  as  it  stood  before  it  was  set 
aside  would  have  shown  any  flaw  in  the  title  of  the  first  defendant 
so  as  to  fijf  the  appellants  with  notice  of  the  first  defendant's  fraud. 

^1)  I.L.B.,  10  AU.,  166,  (2)  1*  M*d.  W^  931. 
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ShcikIsmal       We,  therefore,  set  aside  the  decree  of  the  lower  AppeData 
BowTHiB    Oqut^;  as  against  the  appellants  (defendants  N()S.i2  and  3).aiid 
^'AB       restore  that  of  the  District  Munsif  with  oosts  in  this  and  in  the 
lower  Appellate  Court. 


APPELLATE  CIVIL. 

Before  Mr,  Justice  Benson  and  Mr.  Justice  Boddam, 

1907.  SUBBANNA  BHATTA  (Plaintiff),  Appbllant  m 

February  26.  Seoond  Appbal  No.    168  OF  1905, 

KUNHANNA  BANTA  and  othbes  (Dbfbndawts),  Rbspondbhts 

IN   THB   ABOVB   OASB,  AND 

KUNHANNA  BANTA  (Fibst  Defendant),  Appbllant 

IN  Sboond  Appeal  No.  214  of  1905, 

ft 

SUBBANNA  BHATTA  (Plaintiff),  Rbspondbnt  in  thb 

ABOVE   CASE.* 

Limitation  Act^Act  XV  oflBl7,  seh,  U,  arts,  62, 120— jlri.  62  apjiies  to  suits  again9» 
henamidar  by  real  ovmer  to  recover  money  received  by  the  former. 

The  period  of  liimitation  for  an  aotion  by  tbe  real  owner  against  a  benamid«r 
to  recover  money  received  by  €he  latter  for  the  ase  of  the  former  is  tlmi 
■  prescribed  in  ichedale  IT,  Article  62  of  the  Limitation  Act.  Article  120  doea  noi 
apply  to  each  a  case. 

Mahabalt  BhaHa  v.  KwnhwMM,  Bhatta,  (I.L.R.,  21  Mad.,  373),  followed. 

Suit  to  reoover  amount  ooUeoted  by  first  defendant  under  a  reoi 
deed  executed  benami  in  the  name  of  first  defendant  for  tlie 
deoeased  father  of  plaintifis.  The  suit  was  in  respect  of  tent 
collected  for  the  years  1888-96.  ^ 

The  rents  for  1888-90  were  collected  by  defendants  more  than 
six  years  prior  to  2nd  May  1902,  wheo  the  plaint  was  presented ; 
and  the  rents  for  subsequent  years  1891-95  were  actually  ooUeoted 
by  first  defendant  on  8th  June  1896. 

The  Court  of  First  Instance  held  the  claim  barred  in  respect  of 
the  rent  for  1888-90  and  passed  a  decree  in  favour  of  plaintiffs 

*  Second  Appeals  Nos.  168  and  214  of  1905,  presented  against  the  decrees  of 
P.  J.  Itt.eyerah,  Esq.,  Snbordinate  Judge  of  Sonth  Canora,  in  Appeal  SAts  Nos.  18$ 
and  112  of  1908,  presented  against  the  decree  of  M.B.Ry.  A.  C.  Kannan  Nambiarf 
Pittriot  Mnnsif  of  Easaragod,  in  Original  Snit  No.  147  of  1908. 
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for  the  rent  collected  for  1891-96.    Appeals  were  filed  by  both    Subbanna 
parties  against  the  decree  of  the  lower  Court.  "^"^ 

The  jadgment  of  the  lower  Oonrt  was  upheld  in  both  the    ^^^^J^^ 
appeals. 

Both  parties  appealed  to  the  High  Court. 

M.  Kunjunni  Nair]  for  JT.  Narayana  Bau  for  appellant  in 
Second  Appeal  No.  168  of  1905. 

J.  L,  Bosario  for  first  respondent. 

J.  L,  Bosario  and  M.  Babu  Bau  for  appellant  in  Second 
Appeal  No.  214  of  1905. 

M.  Kunfunni  Nair  for  K.  Narayana  Bau  for  respondent. 

Judgment. — ^The  facts  show  that  the  rent  received  by  the  first 
defendant  was  money  payable  by  him  as  benamidar  to  the  plaintiff 
the  real  owner  for  money  received  by  the  first  defendant  for  the 
plaintiff's  nse^  and"  therefore  Article  62  of  the  Limitation  Act 
applies.  This  was  the  decision  in  the  case  of  Mdhabala  Bhatta  v. 
Rmhanna  BhaMa{\\  and  thongh  a  defferent  view  was  taken  in 
Narayana  Bhatta  v.  Mahabala  Bhatta{2)  by  the  Subordinate  Judge 
and  Article  120  was  held  to  be  applicable,  no  reasons  are  assigned 
for  applying  that  article  rather  than  Article  62.  l^he  latter  article 
has  been  applied  to  the  case  of  a  benamidar  (as  in  the  present  suit) 
in  Sundar  Lair,  Fakir  Chand{S),  and  to  the  case  of  a  joint  owner 
in  Mahomed  Wahib  v.  Mahomed  Ameer  {i)^  where  the  scope  of 
Article  62  is  very  fully  explained.  Applying  Article  62,  the 
plaintiff's  claim  is  barred,  as  the  money  was  received  by  the  first 
defendant  more  than  three  years  prior  to  the  suit. 

We,  therefore,  allow  the  appeal  of  the  first  defendant  (Second 
Appeal  No.  214  of  1905),  and  dismiss  the  appeal  of  the  plaintiff 
(Sei:;ond  Appeal  No.  168  of  1905),  and  setting  aside  the  decrees  of 
the  Courts  below  dismiss  the  suit  with  costs  throughout. 

(1)  I.L.E.,  21  Mad.,  373.     (2)  Second  Appeal  No.  1469  of  1901  (unreported). 
(3)  I.L.E.,  26  AH  ,  62.  (4)  I.L.E.,  32  Calc,  527. 
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APPELLATE  CIVIL. 
Be/ore  Mr.  Justice  Benson  and  Mr.  Justice  VTaUis. 

1907.  GOPALAN  NAIR  (Sboond  Plaihtitp),- Appkllaht, 

Febmary 
6.  7,  20.  ^* 

~"  KXJNHAN  MENON  and  othbrs  (First  Dbfendant, 

FiBBT  Plaintiff  aito  Defbndahtb  Nos.  2  to  13),  Rbspohdbhtb.* 

Malabar  Law,  Ka/nom ^Transfer  of  Froperty  Act,  Act  TV  of  1882,  ««.  89,  98— Jo 
notice  necessary  to  determtTie  Kanom  right— Renewal  of  kanom  eoin  he  efeetei 
only  by  reffisterei  deed—Docvmtent,  coTtstrueiion  of. 

The  demisor  in  an  instrament  of  kanom  added  at  the  end  the  words  ^  yon 
■hall  obtain  a  renewed  demise  on  the  expiration  of  every  twelve  years  and  thns 
hold  the  kanom  '.  and  the  corresponding  kyohit  of  the  demise  contained  at  the 
end  the  words  '  I  shall  obtain  a  renewed  demise  on  the  expiration  of  every 
twelve  years  and  thus  hold  the  lands'.*  No  mention  was  made  of  the  rent  pay- 
able on  such  renewals.  No  snoh  renewal  was  made  by  a  registered  instrument 
although  the  demisee  alleged  that  be  had  paid  the  renewal  feee.  In  a  suit  by 
the  demisor  to  redeem  tbe  Jca/nom : 

Eeldf  that  the  document  contained  no  covenant  for  perpetnal  renewal.  ffdU 
also,  that  the  transaction  was  not  a  mere  lease,  bnt'was  an  anomalous  mortgage 
under  section  98  of  the  Transfer  of  Property  Act,  and  no  notice  was  required  as 
in  the  case  of  leases  to  determine  it. 

Held  fwrther,  that  a  renewal  can  only  be  effected  by  a  roistered  instrumeni 
under  section  59  of  the  Transfer  of  Property  Act. 

Kurri  Veerareddy  v.  Kwrri  Bapirsddy,  (I.L.E.,  29  Mad,  336),  (pllowed. 

Suit  to  recover  with  past  and  future  rent  eight  items  of  immoye- 
able  property  desoribed  in  schedule  A  of  the  plaint  and  demised  on 
a  kanom  of  Rs.  600  by  first  plaintiff  to  first  defendant's  yendor 
Ghangadara  lyen  on  5th  Dhanu  1064  (18th  December  1888). 

The  second  plaintiff  was  added  as  a  co-plaintiff  as  he  had 
obtained  a  melkanom  from  first  plaintiff. 

First  defendant  admitted  the  kanom  demise  granted  in  the 
name  of  GFangadara  lyen  and  stated  that  it  contained  a  stipulation 
that  the  demisee  should  hold  the  lands  on  his  taking  a  renewed 
demise  at  the  end  of  every  twelve  years  ;  that  he  (first  defendant) 
purchased  the  right  of  Gangadara  lyen  on  payment  of  a  premium 

•  Second  Appeal  No.  206  of  1904,  presented  against  the  decree  of  L.  C.  Miller, 
Esq.,  District  Judge  of  South  Malabar,  in  Appeal  Suit  No.  183  of  1903,  preseaiei 
against  the  decree  of  M.B.Ry.  V.  Kelu  Eradi,  District  Mnnsii  of  Chowghaii  h 
Original  Suit  No.  271  of  1902. 
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d  Bs.  510,  that  ttie  first  plaintiff  was  bound  to  renew  the  demise     Gopalan 
to  him  ;  that  he  has  no  right  to  recover  the  lands,  and  that  the  ^" 

first  plaintiff  received  from  him  (first  defendant)   Es.   60   on     Kunhan 
12th  Kumbham  1076  (23rd  February  1901)  as  renewal  fee  and 
promised  to  grant  a  renewed  demise. 

The  District  Munsif  passed  a  decree  for  redemption  in  favour 
of  second  plaintiffs  On  appeal,  the  District  Court  reversed  this 
judgment  and  dismissed  the  suit. 

The  second  plaintiff  appealed. 

T.  B.  Bamachandra  Ayyar  and  T.  B.  Kriahnaswami  Ayyar 
for  appellant. 

F.  Krishnomoami  Ayyar  and  A,  Nilakanta  Ayyar  for  first 
respondent. 

Judgment  (Benson,  J.). — This  is  a  suit  to  redeem  a  kanom 
demise.  The  District  Munsif  gave  judgment  for  the  plaintiff, 
but  the  District  Judge  held  that  the  plaintiff's  title  to  eject  under 
the  t-erms  of  i)he  document  had  not  been  made  out,  and  dismissed 
the  suit.  Against  this  decree  the  plaintiff  appeals,  and  I  think 
his  appeal  must  prevail. 

The  question  for  decision  is  whether  the  instruments  under 
which  the  property  was  demised  limit  the  right  of  the  plaintiff  to 
redeem  on  the  expiry  of  the  term.  The  instruments  are  the 
kuiom  (exhibit  19)  and  the  corresponding  kychit  (exhibit  B)  • 
Both  are  in  the  ordinary  form,  but,  at  the  end  of  the  kanom,  the 
demisor  says  ^'  you  shall  obtain  a  renewed  demise  on  the  expira- 
tion of  every  twelve  years  and  thus  hold  the  properties,"  and  at 
the  end  of  the  kychit  the  demisee  says  "  I  shall  obtain  a  renewed 
demise  on  the  expiration  of  every  twelve  years,  and  shall  hold  the 
lands  thus."  The  District  Judge  has  construed  these  words  as 
an  engagement  by  the  plaintiff  to  grant  a  renewal  on  the  expira- 
tion of  every  twelve  years,  thus,  in  effect,  creating  a  permanent 
tenure  in  favour  of  the  defendants. 

I  do  not  think  that  this  is  a  correct  construction  of  the  words. 
T  think  that  this  stipulation  was  inserted  for  the  protecfion  of 
the  demisor,  not  for  the  benefit  of  the  demisee.  The  demisor  does 
not  bind  himself  to  grant  a  renewal  every  twelve  years,  but  he 
binds  the  demisee  to  obtain  a  formal  renewal  every  twelve  years 
as  a  condition  of  his  being  allowed  to  hold  the  lands.  He  thus 
declares  his  title  to  the  payment  of  the  customary  renewal  fees 
every  Ijjrelve  years.    It  is  true  that  the  customary  law  of  Malabar 
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GoPALAK    attaohes  the  right  to  obtain  certain  renewal  fees  every  twAm 
^^       jears  as  an  incident  of  a  kanom  demise,  but  the  expression  of  smok 

M««nw^  a  right  in  tiie  demise  does  not  alter  its  character  or  conTeit  the 
tenure  into  a  permanent  one.  The  vakil  for  the  defendants 
attempts  to  support  the  decree  of  the  District  Judge  by  contend- 
ing that  the  transaction  should  be  regarded  simply  as  a  leasts 
renewable  every  twelve  years,  and  that,  in  the  absence  of  a  legil 
notice  to  quit,  his  client  cannot  be  ejected.  There  was  no  soggss* 
tion  in  the  Courts  below  that  the  transaction  should'be  regarded 
merely  as  a  lease,  and  no  question  of  notice  was  raised  or 
enquired  into.  Apart,  however,  from  this,  I  think,  that  there  is 
no  ground  for  regarding  it  as  a  mere  lease  and  subject  to  the 
technical  incidents  of  a  lease  with  regard  to  notice. 

The  vakil  for  the  respondent  has  not  been  able  to  refer  us  to  any 
case  in  whicK  such  a  document  has  been  treated  as  a  lease  in  wfaioh 
the  dpmisee  holding  over  after  the  expiry  of  the  term  has  been 
held  to  be  entitled  to  notice. .  The  document  (exhibit  19)  on  the 
face  of  it  purports  to  evidence  a  kanom  demise.  This  is  an  anoma- 
lous mortgage  within  the  meaning  of  section  98  of  the  Trans* 
fer  of  Property  Act  (Baman  Nair  v.  Va^udevoun  Naml>oodripad{lJ) 
with  certain  well-known  incidents  attached  to  it  by  the  oustomaiy 
law  of  Malabar.  In  such  a  mortgage  ^'  the  rights  and  liabilitMS 
of  the  parties  shall  be  determined  by  their  contract  as  evidenced 
in  the  mortgage  deed,  and,  so  far  as  such  contract  does  not  extrad, 
by  local  usage."  (Section  98  of  the  Transfer  of  Property  Aot) 
There  is  no  authority  for  holding  that  such  a  demise  cannot  be 
redeemed  on  the  expiry  of  the  customary  term  of  twelve  yeao 
without  notice.  On  the  contrary,  such  right  of  redemption  is  w«fi 
recognieed  by  the  customary  law  of  Malabar,  and  the  demisor  & 
not  under  any  obligation  to  renew  the  demise.  The  respondent 
in  the  present  case  pleaded  that  be  had  paid  the  renewal  faea* 
The  District  Munsif  found  the  plea  to  be  false  and  it  is  not  dmx 
that  the  District  Judge  found  otherwise.  But  this  would  make 
no  difEerence  as  to  the  plaintiff's  right  to  redeem.  Both  by  ^ 
express  terms  of  the  document,  and  in  accordance  with  Ae 
principles  laid  down  in  the  recent  Full  Bench  case  (JTniri 
Veerareddi  v.  Kurri  Bapireddi(2))  the  demisee,  even  if  in  ponnosnion 
of  the  property,  and  even  if  he  has  made  an  agreement  to  renew 

(1)  IJ1.B.,  27  Mad^  96.  (2)  IX.B.,  29  Mad.,  886. 
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demise,  cannot  resist  the  snit  for  redemption  unless  he  has 
\j  obtained  a  renewed  demise  registered  in  accordance  with 
and  this  he   admittedly  has  not  obtained.    I  regard  the 
ion  whether  renewal  fee  has  been  paid  or  not  as  undecided 
tills  suit,  and,  as  the  payment  was  not  pleaded  as  a  set  off,  it  is 
butiide  the  soope  of  this  suit  and  does  not  require  to  be  further 
|lealt  with  by  me. 

I  would  therefore  set  aside  the  decree  of  the  District  Judge 
id    restore  that   of  the  District  Hunsif  with  costs  in  this  and 
the  lower   Appellate  Court.     Time    for    redemption  will  be 
ended  to  six  months  from  this  date. 

WikLLis,  J. — ^I  have  come  to  the  same  conclusion.     A  kanom, 
has    been  held  in  Silapani  v.  Ashtamurti  N'ambudrt{l),  par- 
ies of  the  nature  of  a  lease  as  well  as  a  mortgage,  and  this 
rould  certainly  appear  to  be  so  where^  as  in  the  present  case^  the 
snt  reserved,  and  the  kanom  advance  are  both  substantial  sums. 
Yi^^dity  of  a  covenant  for  perpetual  renewal  in  a  lease  has 
|ong  been  established  in  England^  and  I  do  not  see  why  such  a 
^Tenant  in  a  kanom,  which  appears  to  bo  not  unusual  in  Mcdabar, 
lould  not  be  enforced  at  any  rate  in  the  case  of  kanom  s  entered 
ito  since  the  coming  into  force  of  the  Transfer  of  Property  Act 
rhioh  are  anomalous  mortgages  within  the  operation  of  section  98. 
oh  a  covenant  was  upheld  by  this  Court    in  Second  Appeal 
io.  564  of  1890   (unreported),  which  was  an  appeal  from  a 
at  in  which  perpetual  kanom  was  stated  to  be  a  well- 
tenure  in  Malabar.    This  case  does  not  appear  to  have 
cited    in    Murthi    Khandan  v.   Anantanarayana  P otter {2) , 
in  any  case,  the  latter  decision  only  applies  to   kanoms 
red  into    before  the    coming   into  force    of  the  Transfer 
Property  Act.     Such  a  covenant  is,  however^  a  serious  dero- 
from  the  rights  of  the  landowner  whether  he  be  regarded 
[  mortgagor  or  as  lessor,  and  numerous  authorities  in  England 
re   in   the  language    of  Lord    Selbome  L.C.  in  Stoinbume 
Milbum{8)  imposed  upon  any  one  claiming  such  a  right  the 
luden  of  strict  proof  and  are  strongly  against  inferring  it  from 
'  equivocal  expressions  which  may  fairly  be  capable  of  being 
interpreted. 


GOPILAN 

Kair 

V. 
KUNBAN 

Mbnon. 


(1)  I.Ii.B^  8  Mad.,  888.  (2)  16  MacU,  L.J.,  462. 

(8)  L.B.,  9  A.O.,  844. 
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GoPALAN  The  kanom  (exhibit  19)  provides  that  at  the  ezpiratioii  rf 

^i^^       every  twelve  years  "  yon  must  or  (it  is  necessary  for  you)  to  ohtaitt  a 

EuNHAN  renewed  kanom  and  thus  hold  the  properties,"  and  correspondiBg 
words  are  to  be  found  in  the  kychit,  exhibit  B,  executed  by  ihe 
kanomdar.  The  District  Munsif  has  held  that  aU  the  parties 
intended  was  to  express  in  writing  the  customary  incident  of 
kanom  tenure  by  which  a  kanomdar  is  not  entitled  to  oontinuB 
in  possession  and  resist  redemption  for  more  than  twelve  yean 
unless  he  obtains  a  new  kanom  upon  terms  which  usually  indude 
the  payment  of  a  renewal  fee,  and  may  or  may  not  vary  the  rent 
previously  reserved.  In  the  present  case  there  is  no  provision  u 
to  the  terms  on  which  the  renewal  is  to  be  granted,  and  it  would, 
in  my  opinion,  be  straining  the  language  of  the  deed  to  read  it 
as  a  covenant  to  grant  a  perpetual  renewal  on  paym^it  of  the 
customary  renewal  fee  about  which  nothing  is  said,  and  at  the  old 
rent.  The  absence  of  any  such  provisions  is,  in  my  opinion,  a 
strong  indication  that  it  was  not  the  intention  of  the  parties  that 
the  jenmi  should  be  deprived  of  his  right  of  redemption  and 
reversion  at  the  end  of  the  kanom  period  of  twelve  years,  and,  on  the 
whole,  adopting  the  test  above  laid  down,  I  am  of  opinion  that  the 
language  used  is  not  sufficiently  unequivocal  to  justify  us  in  holding 
that  it  amounts  to  a  covenant  for  perpetual  renewal. 

It  is  next  contended  for  the  respondent  that  the  kanomdar  has 
been  allowed  to  hold  over  after  the  expiration  of  the  kanom 
period,  and  so  must  be  treated  as  a  tenant  from  year  to  year,  imd 
cannot  be  ejected  except  on  due  notice.  Even  though  when 
analysed,  kanom  tenure  may  partake  of  the  nature  of  leasehold* 
that  is  no  reason  for  importing  into  it  the  rules  of  English  law  as 
to  holding  over.  There  is  no  authority  for  the  proposition  that  a 
kanomdar  who  has  been  allowed  to  continue  in  possession  after 
the  twelve  years  must  be  treated  as  a  tenant  from  year  to  year  and 
entitled  to  notice  as  such.  On  the  contrary,  such  a  principle 
appears  to  be  quite  unknown  in  Malabar,  and  this  contention 
must  therefore  be  overruled. 

It  is  in  the  next  place  contended  that  the  jenmi  has  accepted  a 
renewal  fee  from  the  kanomdar  and,  that,  therefore,  he  is  entiiled 
to  continue  in  possession  for  a  further  term.  The  District  Munsif 
found  that  no  renewal  fee  had  been  paid,  but  there  is  no  finding 
on  the  question  in  the  judgment  of  the  lower  Appellat^s  Oouri 
It  iS|  however,  in  my  opinion,  unnecessatj  to  call  for  a 
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beoaofle  even  supposing  a  renewal  fee  to  have  been  paid,  that 
would  not,  in  my  opinion,  help  the  defendant  in  this  suit.  Receipt 
of  a  renewal  fee  would  of  course  evidence  an  agreement  for  a 
renewed  kanom,  and  such  an  agreement  accompanied  hj  posses- 
sion would  in  equity  be  considered  as  placing  the  kanomdar  in 
the  same  position  as  if  he  had  obtained  a  renewed  kanom.  This 
principle  of  equity  can,  however,  only  be  given  effect  to  in  this 
country,  so  far  as  it  is  compatible  with  the  Transfer  of  Property 
Act,  see  the  remarks  of  Bhashyam  Ayyangar,  J.,  in  Bamasatni 
Pattar  v.  Chinnan  A8ari(l),  A  kanom,  as  has  been  often  held,  is  an 
anomalous  mortgage,  and,  as  a  mortgage,  requires  registration 
under  section  69  of  the  Transfer  of  Property  Act.  Consequently, 
according  to  the  decision  in  Kurri  Veerareddi  v.  Kurri  Bapireddi{2)i 
possession  under  an  agreement  for  a  mortgage  cannot  be  relied 
on  in  the  absence  of  a  registered  instrument.  This  contention 
therefore  must  also  be  disallowed. 


GOPILAN 

Kaib 

KUNHAH 

Mbmon. 


APPELLATE  CIVIL. 


Before  Mr.  Justice  Bubrahmania  Ayyar  and  Mr,  Justice  Miller. 

KANDATH  VEETTIL  BAVA  aiiaa  AVUTHALA 
(Plaintiff),  Appbllant, 

MU8ALIAM  VEETTIL  PAKRUKUTTI  and  others 

(PlEST  DlWBNDANT,  SeOOND  DbFBNDANT's  LbGAL  RBPRESENTATrVBS 

AND  Dbfbndahts  Nos,  3  10  6),  Respondents.* 

Muhanvmadan  Zav)—Oift — Naiu/re  of  possession  necessary  to  consHiuie  a  valid  gift 
— Residence  of  donor — moiher  with  daughter — donee  does  not  make  gift  invaUA. 

Und^r  Muliammadftn  Law,  to  oonstitute  a  yalid  gift,  poMession  mnst  pais  to 
ihe  donee. 

Wherd  a  house  and  lands  were  given  as  a  gift  by  a  Mahanimadan  mother  to  her 
danghter  and  the  daughter  was  pat  in  exclnsive  possession  of  the  lands  and  her 


1007* 
January  25. 


(1)  I.L.B.,  d4  Mad.,  449  at  p.  466.  (2)  t.t.R.,  29  Mad.,  836. 

*  Second  Appeal  No.  946  of  1904,  presented  against  the  deoree  of  M  Jt.Bj« 
04  Baghnnathaija,  Subordinate  Judge  of  South  Malabar  at  Palghat,  in  Appeal 
Suit  Ko.  40  of  1904,  presented  against  the  deoree  of  M.B Jtj.  Y.  Uaman  Menon, 
Biitriot  Munsif  of  Fonali,  in  Original  Suit  Ko*  616  of  1902. 
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Kandath 

VllTTIL 

Baya 
Musaliam 

VWTTIL 

Pakbukutti. 


title  to  .both  propertiofl  wm  perfected  by  mutation  of  names  in  the  regiattr, 
the  mere  fact  that  the  mother  continned  to  reside  with  her  daughter,  will  not 
constitute  a  non-deliTery  of  possession  which  will  inyalidate  the  gift. 

Bava  Sahih  y.  Mah^msd,  (I.L.B.,  19  Had.,  343),  distinguished. 

ffw/MraBihir.  Najm-un-Nissa  Bihi,  (I.L.B.,  28  ^11.,  147),  followed. 

Suit  to  recover  the  amount  due  on  a  hypothecation  bond  executed 
to  the  plaintiff  by  the  first  defendant  in  March  1897. 

One  JT,  a  Muhamniadan  now  deceased,  who  was  the  sister  of  the 
first  defendant  and  the  mother  of  the  fourth  defendant,  orig^ally 
owned  the  properties  hypothecated  by  first  defendant*  K  gave  the 
properties  consisting  of  a  house  and  lands  to  fourth  defendant 
as  sridhanam  and  effected  a  mutation  of  names  in  the  revenue 
register  in  1885.  K  continued  to  live  with  both  the  defendants  in 
the  house  till  her  death,  but  the  landa  were  exclusively  enjoyed  by 
the  fourth  defendant. 

The  fourth  defendant  contended  that  the  first  defendant  had  no 
interest  in  the  properties*  mortgaged  and  that  the  mortgage  to 
plaintiff  was  inoperative. 

The  District  Munsif  held  that  the  gift  to  the  fourth  defendant 
by  K  was  invalid  under  the  Muhammadan  Law,  as  possession  was  not 
given  to  the  fourth  defendant ;  that  the  properties  belonged  to  IT tiU 
her  death,  and  that  the  first  defendant  as  K^s  brother  was  entitled 
to  a  share  in  them.  He  accordingly  gave  a  decree  against  such 
share  in  favour  of  the  plaintiff.  On  appeal,  the  District  Judg^  held 
that  the  mere  residence  of  K  with  her  daughter,  the  fourth  defend- 
ant, was  not  inconsistent  with  delivery  of  possession ;  that  the  gift 
was  thus  valid  and  first  defendant  had  no  interest  in  the  properties. 
He  accordingly  dismissed  the  suit. 

Plaintiff  appealed  to  the  High  Court. 

Mr.  jr.  S.  Menon  for  appellant. 

jfiT.  P.  Oovmda  Menon  for  second  to  fifth  and  eighth  and  ninth 
respondents. 

Judgment. — ^The  point  taken  on  behalf  of  the  appellant  is  that 
as  the  donor,  the  mother  of  the  donee,  continued  to  reside  with 
the  donee  in  a  part  of  the  property  given,  a  house  and  paramba, 
the  gift  so  far  as  the  house  is  concerned  is  invalid  under  the 
Muhammadan  Law.  This  point  was  not  made  the  subject  of 
an  issue  in  the  lower  Courts  and  the  Subordinate  Judge  refers 
to  it  apparently  as  among  the  arguments  urged  before  him  at  the 
hearing  of  the  appeal. 
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The  appellaat'8  cotmsel  relies  on  Bava  Sahib  v.  Mahomed(l),'  kandath 
Thongh  in  that  case  the  language  of  the  Court  is  somewhat  wide,  ^bava'^ 
we  oannot  say  that  it  was  then  intended  to  lay  down  the  rule  that         v* 

,  ,  ,  MfJBALXAM 

the  residence  of  the  donor  in  a  house  given,  would  in  oiroum-     7ixttil 
stances  like  the  present  be  a  ground  for  invalidating  the  gift  if  its  P^"''*^^'*^'- 
truth  is  established,  and  the  transfer  of  possession  made  out  by 
sufficient  evidence. 

We  think  the  learned  Judges  intended  to  suggest  that  the 
donor's  possession  after  the  alleged  gift,  would  be  evidence  that  the 
gift  was  incomplete. 

In  Humera  Bibi  v.  Najm-^m-Nma  J5fW(2)  the  question  was  fully 
considered  and  we  agree  with  the  view  therein  adopted. 

The  question  is  therefore  whether  in  the  present  instance  the 
residence  of  the  mother  along  with  the  daughter  is  sufficient  to 
detract  from  the  value  of  the  evidence  that  there  was  a  completed 
gift  and  transfer  of  possession.  We  have  no  doubt  that  the 
answer  should  be  in  the  negative. 

The  gift  is  evidenced  by  a  petition  presented  to  the  Bevenue 
authorities  by  the  donor  and  donee,  for  the  purpose  of  effecting  a 
mutation  of  names.  It  is  not  denied  that  exclusive  possession  of 
the  paramba  itself  passed  to  the  donee,  and  we  agree  with  the 
Subordinate  Judge  that,  in  the  circumstances,  the  subsequent 
residence  of  the  mother  with  her  daughter  is  explained  by  the 
relationship  of  the  parties  and  is  not  inconsistent  with  the  view 
that  possession  of  the  whole  of  the  property  actually  passed. 

We  dismiss  the  appeal. 

(1)  I.L.B.,  19  Mad.,  343.  (2)  I.LJL,  28  AIL,  147. 
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APPELLATE  CIVIL. 

Before  Mr,  Justice  Subrahmania  Ayyar  and  Mr,  Jugtiee  MiUer. 

1907.  VELAQA  MAN  GAMMA  and  othbrs  (Plaihtifps), 

Jaonarj  AppblLANTS, 

28,  29.  i»iu^*o, 

V. 

BANDLAMUDI  VEERATTA  (Sbcond  Dbfbndant), 
Respokdbnt.* 

LimitaHon  Aci^  XV  of  1877,  9ch.  II,  arts.  118,  141 — When  au/U  U  for  possession^ 
art,  141  and.  not  art,  118  applies. 

Article  118  of  sohedule  IIk>f  the  Limitation  Act  applies  only  to  declaratory 
suits  in  respect  of  adoption  and  not  to  saits  for  possession  of  immovable  property. 

The  period  of  limitation  applicable  to  the  latter  olass  of  suits  is  ihat 
prescribed  by  article  141  of  schedole  II  of  the  Limitation  Act. 

Thaukwr  Tirbhuwan  Bahadur  Singh  t.  Raja  Rameshar  BaVish  Sing,  (L.B.,  23« 
I.A.,  166),  followed. 

Suit  to  reoover  plaint  lands  with  mesne  profits. 

The  plaintiffs  were  the  daughters  of  one  Pitohanna  to  whom  the 
properties  admittedly ''belonged.  The  plainti£Es'  case  was,  thai 
Fitchanna  died  in  1891  and  his  widow  who  snooeeded  him  died 
on  the  19th  July  1902,  and  that  they  as  the  daughters  became 
entitled  to  the  properties.  The  suit  was  instituted  on  Slst 
July  1902. 

The  second  defendant  alleged  that  he  was  adopted  by  Pitchanna 
in  his  lifetime  ;  that  he  succeeded  to  the  property  on  Pitchanna's 
death  and  that  the  widow  did  not  question  his  right.  On  the  facts 
he  contended  that  the  plaintiffs'  suit  brought  more  than  6  yeaiB 
after  his  alleged  adoption  was  set  up  against  the  widow,  waa 
barred  by  limitation. 

The  reliefs  sought  by  the  plaintffs  were,  (1)  to  establish  their 
right  to  the  plaint  property,  (2)  to  reoover  possession. 

The  District  Munsif  held  that  the  adoption  of  second  defendant 
was  not  proved,  that  the  suit  was  not  barred  and  decreed  i^ 
plaintiffs'  claim. 

*  Seoood  Appeal  Ko.  995  of  1904^  presented  ag^nst  the  decree  of  M.  D» 
Bell,  Eaq.,  District  Judge  of  Eistna,  in  Appeal  Suit  No.  775  of  1908,  presented 
against  the  decree  of  M.B.B7.  N*  Somajrajnln  Sastmln,  District  Munsif  Of 
Guntdri  in  Original  Suit  No.  304i  of  1902. 
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The  District  Judge  held  that  the  suit  was  barred  by  article      \elaoa 
118  and  dismissed  the  suit.    The  material  portion  of  the  judgment   ^angamma 

18  as  f oUows :-  ^4^^ilrY!!! 

*'  It  is  urged  in  appeal  that  the  adoption  was  set  up  before 
Pitchanna's  death,  that  this  was  known  to  Pitohanna's  widow  and 
that  as  no  suit  has  been  brought  to  have  the  alleged  adoption 
declared  invalid,  the  present  suit  cannot  stand. 

I  am  of  opinion  that  this  contention  must  preyail.  It  is 
admitted  that  the  adoption  was  set  up  on  Pitchanna's  death. 
Exhibit  I  (Eegister  of  Pattadars)  shows  that  Pitohanna  left  a 
widow  and  an  adopted  son  (appellant)  and  that  the  latter  was 
entered  in  the  accounts  as  Pitchanna's  successor.  The  widow 
objected  but  the  Tahsildar  decided  against  her.  She  took  no  steps 
to  have  the  alleged  adoption  set  aside  but  acquiesced  in  the 
recognition  of  the  appellant  as  Pitohanna's  heir  by  virtue  of  his 
adoption.  The  plaintiffs  daim  through  their  mother  within  the 
meaning  of  section  8  of  the  Limitation  Act.  They  must  moreover, 
have  themselves  been  aware  of  the  alleged  adoption  and  have  not 
g'one  into  the  witness  box  to  deny  that  they  were.  It  seems  clear 
to  me  that  the  suit  is  barred." 

Plaintiffs  appealed  to  the  High  Court. 

T.  U.  Venkatarama  Ayyar  for  the  Hon.  Mr.  P.  8,  SwoBwami 
Ayyar  for  appellants. 

8.  Srimvasa  Ayyar  for  F.  Krishnaswami  Ayyar  for  respondent. 

JuDOHBHT. — ^The  respondent  claims  to  be  the  adopted  son  of 
one  Pitchanna  who  died  in  1891.  The  adoption  is  alleged  to  have 
taken  place  in  Pitchanna's  life  time.  Pitohanna  left  a  widow 
who  died  on  the  19th  of  July  1902.  The  plaintiffs  are  the 
daughters  of  Pitchanna  and  sue  to  recover  possession  of  their 
father's  estate  as  his  heirs  on  the  death  of  their  mother.  The 
suit  was  instituted  on  -the  31st  of  July  1902,  and  at  its  date 
the  respondent  was  in  possession  of  the  property.  There  is  a 
dispute  whether  he  was  in  possession  during  the  widow's  life  time 
or  not  but  there  is  n^  finding  on  that  point. 

The  lower  Appellate  Court  has  disposed  of  the  suit  on  the 
ground  that  it  is  barred  by  limitation.  It  has  been  contended  by 
appellants  that  the  view  that  even  a  suit  for  possession  in  cases 
fuch  as  the  present  where  the  validity  of  an  adoption  has  to  be 
determined  is  governed  by  article  118  of  the  second  schedule  of 
Act  Xy  of  1877,  has  been  overruled  by  the  recent  decision  of  the 
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ViLAOA     Judioial  Committee  in  Thahur  Tirbhuwan  Bahadur  Singh  t.  Baja 
^^'"J.^"*'^   Bame$har  Bakh$h  Singhd). 

"vkea^tT  ^®  *^^  ^^*  oontention  must  be'  accepted.  No  doubt  the 
point  IB  not  decided  in  so  many  words  in  tbeir  Lordships' 
judgment  but  the  contention  that  article  118  was  applicable  to  a 
suit  instituted  after  Act  XY  of  1877  came  into  force,  though  the 
suit  was  one  for  possession,  was  raised  by  Mr.  Cohen  on  behalf  of 
the  appellant  before  the  Privy  Council,  but  was  opposed  on  bdialf 
of  the  respon  dent  it  being  urged  by  Mr.  DeGruyther  that  that 
article  was  apjdioable  only  to  declaratory  suits.  Mr.  Cohen  appears 
to  have  abandoned  his  first  contention  and  to  have  admitted  that 
"  if  the  Act  of  1877  applied  his  client  was  out  of  Court." 

Mr.  Srinivasa  Ayyar  on  behalf  of  the  respondent  suggested  that 
this  admission  was  due  to  the  fact  tiiat  the  plaintiff  was  a  minor 
until  3  years  before  the  date  of  the  suit  and  article  118  would  not 
have  been  a  bar  as  the  suit  was  in  time  even  assuming  that  he  had 
acquired  knowledge  of  the  adoption  more  than  six  years  before  its 
institution. 

This  explanation  cannot  in  our  opinion  be  accepted.  No 
reference  whatever  is  made  to  it  either  in  the  arguments  of  Co^isel 
or  in  the  judgment  of  the  Committee,  and  the  plaintifi  was 
claiming  as  the  heir  of  the  proprietress  who  made  the  adoption 
and  who  was  absolute  owner  of  the  property  claimed  and  her 
knowledge  must  be  taken  as  knowledge  affecting  him  as  claiming  * 
through  her. 

We  have  no  doubt  that  the  admission  by  Mr.  Cohen  whioh  was 
accepted  as  sound  by  their  Lordships  was  on  the  ground  that 
article  118  of  the  present  Limitation  Act  was  applicable  only  to 
declaratory  suits  and  not  to  a  suit  like  the  present  for  possession. 
The  article  iqiplioable  to  this  case  is  therefore  artide  14 1, 
and  the  suit  instituted  within  12  years  of  the  death  of  Pitohanna's 
widow  is  in  time. 

We  must  therefore  set  aside  the  decree  of  the  District  Judge 
and  remand  the  appeal  to  him  for  disposal  according  to  law*  Costs 
will  abide  and  follow  the  reenlt. 

(1)  L.B.,  88, 1.A.,  166. 
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APPELLATE  CIVIL. 

Before  Sn-  Arnold  White^  Chief  Justice^  and  Mr,  Jueiiee  Wallie^ 

BAMA  AITAB  ai^d  another  (Pbtitionbrs),  Appbllaitts, 


1906. 
December  20. 

f».  1907. 

January  18. 


VENKATAOHBLLA  PADAYAOHI  (Bb«pondb»t),  EB«Poin)BifT.* 

Ortmtnoi  Procedmr$  Code^  Act  V  of  1898,  *.  196— On  appeal  against  order  gramUng 
sam^ction  DiHrid  Court  has  no  potoer  to  remand  for  fwrther  inqmry-Section 
647  of  the  Civil  Procedure  Code  does  not  apply  to  proceedings  under  a.  195  of  the 
Criminal  Procedure  Code—Letters  Patent,  el.  16— Judgment,  what  is. 

An  order  of  a  single  Judge  rejeoiing  a  revision  petilion  preaeated  under 
•eocion  622  of  the  Ciyil  Prooednre  Code  on  the  ground  that  the  objection  taken 
therein  ia  unfounded  is  a  *  judgment  *  within  the  meaning  of  clause  16  of  the 
Letters  Patent  and  appealable  ai  such.  The  powers  conferred  under  teotion  195 
of  the  Criminal  Procedure  Code  are  of  a  rery  special  nature  and  no  inherent 
jarifldiction  can  be  attributed  to  any  Coart  in  the  ezerdte  of  such  powers,  unless 
it  is  incident  to  their  proper  exercise.  A  Court  to  which  an  appeal  is  presented 
against  an  order  granting  or  refusing  sanction  under  section  195  of  the  Code  of 
Criminal  Procedure  has  no  power  to  remand  the  case  for  a  fresh  inquir  . 

Section  647  of  the  Code  of  Civil  Prooednre  does  not  make  the  proyisions  of 
the  Code  of  Civil  Procedure  applicable  to  proceedings  under  section  195  of  the 
Code  of  Criminal  Procedure. 

Thb  facts  neoessarj  for  this  report  are  set  ont  in  the  judgment. 

T,  B,  RamachanAra  Ayyar  and  T.  R.  Krishna&toami  Ayyaf  for 
appellants. 

JT.  8.  Bamaswamt  Sastri  for  K.  Srinimea  Ayyangar  for 
respondent. 

JuDGMBNT. — A  preliminary  objeotion  has  been  taken  that  no 
appeal  lies  in  this  case  under  section  15  of  the  Letters  Patent.  It 
is  settled  by  authority  in  this  Court  that  an  appeal  lies  against 
the  decision  of  a  single  Judge  whenoyer  it  amounts  to  a  judgment 
{OhappanY,  Moidin  Kutti{l))  and  that  the  order  of  a  single  Judge 
interfering  in  revision  is  an  appealable  judgment  {Chappan  v. 
Moidin  jrii^^/(l)).  As  to  oases  where  a  single  Judge  declines  to 
interfere  in  revision,  it  has  been  held  in  some  cases  that  no  appeal 
lies  {Sriramulu  v.  Bamasam{2)^    Venkatarama  Ayyar  y.  Madalai 

*  Appeal  Ko.  74  of  1906  presented  under  section  16  of  the  Letters  Patent 
against  the  order  of  Mr.  Justice  Benson  in  OiWl  BeTision  Petition  No.  626 
of  1906. 

(1)  IX.B.,  S2  Hadn  68.  (t)  X.L.B.|  9S  Mad.,  109 . 
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Eama.  AiYAB  A,fnmal(l)f  Puthukudi  Abdu  v.  Piwahka  Kunhikutii{2)  and  CAmn^ 

Ve  ^*  TA-    *^^*  MudaU  V.  -4rumii^a  ffottndan(3)).    On  the  other  haind,  an 

CHRLLA     appeal  has  been  held  to  lie  in  two  such  oases  by  Moore  and 

Padayachi  a 

Sankaran  Nair,  J  J.,  in  Pachoomeean  Sahib  v.  Kadir  Hu88am(i)  and 
by  the  Chief  Jastioe  and  Miller,  J,,  in  Appanna  v.  Bamanadh(m{S) 
and  we  have  been  referred  to  other  osises  in  which  such  appeals 
have  been  heard  without  objection.  In  the  present  case  the  learned 
Judge  rejected  the  revision  petition  on  the  ground  that  the 
objection  therein  taken  to  the  jurisdiction  of  the  lower  Appellate 
Court  to  pass  the  order  in  que8tio];!L  was  unfounded.  This,  in  our 
opinion,  was  a  judgment  and  appealable. 

The  question  raised  was  whether,  when  an  application  for 
sanction  to  prosecute  comes  before  the  District  Judge  on  appeal 
from  the  District  Munsif  under  section  195,  Criminal  Procedure 
Code,  the  District  Judge  has  jurisdiction  to  direct  the  District 
Munsif  to  take  fresh  evidence.  The  learned  Judge  has  held  that 
the  District  Judge  has  inherent  jurisdiction  to  pass  such  an  order. 
The  powers  conferred  under  section  195,  Criminal  Procedure  Code, 
are  of  a  very  special  nature,  and  no  inherent  jurisdiction  can,  in 
our  opinion,  be  attributed  to  any  Court  in  the  exercise  of  such 
powers,  unless  it  is  incident  to  their  proper  exercise.  In  KunhaU 
Kutti  V.  Avaran  Kuiti{6)  followed  in  Chinnakannu  v.  Namar 
Adainar(7)  it  has  been  held  that  the  District  Judge  has  no  power 
to  remand  the  case  to  the  District  Munsif  for  a  fresh  enquiry, 
and  it  does  not  appear  to  us  that  jurisdiction  to  direct  the  District 
Munsif  to  take  fresh  evidence  is  necessarily  incident  to  the  exercise 
of  the  appellate  jurisdiction  conferred  by  section  195,  Criminal 
Procedure  Code. 

Such  a  power  is  expressly  conferred  upon  Appelate  Courts  by 
sections  566  and  569,  Civil  Procedure  Code,  and  it  has  been  ai^ed 
before  us  that  section  647,  dvil^  Procedure  Code,  makes  th^e 
sections  applicable  to  proceedings  before  Civil  Courts  under 
section  195,  Criminal  Procedure  Code.  We  do  not  think,  however, 
that  the  effect  of  section  647,Civil  Procedure  Code,  is  tamake  the 


(1)  I.L.R.,  23  Mad.,  169.  (2)  I.L.R.,  27  Mad.,  840. 

(3)  I.L.R.,  27  Mad.,  433. 

(4)  L.P.A.,  No.  16  of  1905  (unreported). 
(6)  L.P.A.,  No.  64  of  1904  (unreported). 

(6)  L.P.A.,  No9.  13  and  14  of  1904  (unreported). 

(7)  L.P  Jl.,  ITo.  37  of  1906  (unreported). 
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proviaonB  of  the  Civil  Procedure  Code,  applicable  to  proceedings  eama  Aitae 
under  Beotion  195,  Criminal  Procedure  Ood&  which  are  of  a    vinkata- 
oriminal  rather  than  of  a  civil  nature.    It  was  no  doubt  suggested      chklla 
in  In  re  Chennanagoud(l)  that  proceedings  under  section   195, 
C5riminal  Procedure  Code,  before  Judges  of  Civil  Courts  might  be 
revisable  under  section  622,  Civil  Procedure  Code.     The  decision, 
however,  was  that  such  proceedings  were  not  revisable  under   the 
Criminal  Procedure  Code.     We  are  not  prepared  to  question  the 
correctness  of  that  decision  which  has  since  been  followed  in  Baling 
Bam  r.  Ramji  ZaZ(2),  but  we  do  not  think  it  follows  that  proceed- 
ings under  section  195,  Criminal  Procedure  Code,  which  are  of  a 
criminal  rather  than  of  a  civil  nature  can  be  held  to  come  within 
section  647,  Civil  Procedure  Code,  when  had  before  a  Judge  of  a 
Civil  Court. 

We  accordingly  reverse  the  decision  of  the  learned  Judge,  set 
aside  the  order  of  the  District  Judge  and  remand  the  case  for 
disposal  according  to  law. 

We  make  no  order  as  to  costs. 


APPELLATE  CIVIL. 
Before  Sir  Arnold  WMte^  Chief  Jmtiee,  and  Mr.  Justice  WaUvt. 

m 

IZHUVAN  RAMAN'S  SON  MTJTHU  (First  Defhndawt^  19^7 

First  Ebspondbnt),  Appellant,  January  24. 

Pebmary  6. 
V.  

TZHUVAN  OHATHU'S  SON  KARUPPAN  ahd  others 

(Plaintots  and  Depbndants  Nos.  2  TO  12  AND  Twelfth 

Dependant's  Legal  Representative),  Respondents.* 

Tracer  of  Property  Act,  Act  IV  of  1882,  a,  99— Equitable  principUa  of  *.  99  not 
applicable  againat  a  pwrchaaer  not  the  mortgagee  and  not  a  party  to  the  8%Ut  in 
which  property  waa  aold — Sale  in  contravention  of  a.  99  only  voidable,  not  void — 
Civil  Procedure  Code—: Act  XIV  of  1882,  «.  244,  bar  to  partiea  gueatiorUng  aale^ 

The  equitable  right  of  the  mortgagor  to  redeem  property  brought  to  sale  in 
oontrayention  of  section  99  of  the  Transfer  of  Property  Act  by  the  mortgagee, 
— ^ * 

*  CiTil  Miscellaneous  Appeal  No.  80  of  1906,  presented  against  the  decree  of 
J.  H.  Mnnro,  Esq.,  D  istriot  Judge  of  South  Malabiur,  in  Appeal  Suit  No.  56  of  1906, 
presented  against  the  decree  of-  M3.Ry.  S.  Eaghunathaiya,  Subordinate  Judge  of 
South  Malabar  at  Palghat,  in  Original  Suit  No.  9  of  1905. 

(1)  I.L.B.,  26  Mad.,  139,  (2)  I.L.E.,  28  All.,  554. 
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MuTHu       Mimot  arise  when  fche  ancUon  purokater  at  such  sale  is  not  the  mortgagee,  aB<l 
is  no  party  to  the  suit  in  which  the  property  was  sold. 

Mayan  PathHtti  v.  Pakuran.  (I.L.B.,  S2  Mad.,  347),  distinguished*  Saoh  a 
sale  is  only  Toidable,  not  void.  Parties  to  the  snit  must  qnestion  the  validity  o< 
the  sale  in  exeontion,  and  a  separate  snit  wiil  be  barred  by  section  244  of  the  Code 
of  Givil  Prooedore. 

Suit  to  redeem.    The  facts  of  the  case  are  fully  stated  in  the 
judgment  of  the  lower  Appellate  Court  which  is  as  follows : — 

^'The  plaintiffs  appeal.    The  pnlj  question  is  whether  the 
suit  is  barred  hy  section  244,  Civil  Procedure  Code.    The  plain- 
tiffs are  the  sons  of  tenth. defendant.     The  tenth  defendant  exe- 
cuted a  usufructuary  mortgage  of  the  suit  properties  in  favour  of 
defendants  Nos.  3  and  4,  and  subsequently  took  back  the  properties 
on  lease.     The  fourth  defendant  sued  the  tenth  defendant  and 
plaintiffs  for  possession  with  arrears  of  rent,  and  got  a  decree. 
In  execution,  the  equity  of  redemption  was  sold  and  purchased  by 
the  fourth  defendant.    The  sale  was  duly  confirmed.    The  plaintiff^ 
now  sue  to  redeem.     The  Subordinate  Judge  has  taken  the  view 
that  before  plaintiifs  can  redeem  they  must  get  the  sale  set  aside, 
and  that  the  sale  can  only  be  impeached  in  execution  proceedings. 
He  has  therefore  held  the  suit  to  be  barred  by  section  244,  Civil 
Procedure  Code.     He  relies  upon  Mayan  Pathuiti  v.  Pakuran{l). 
The  suit  in  that  case  was  to  set  aside  a  sale,  and  section  244  was 
held  to  bar  such  a  suit.     The  same  decision  points  out  however 
that  the  mortgagors  might  still  be  entitled  to  redeem  notwi&- 
standing  the  sale  and  its  confirmation — see  also  Erusappa  Mudaikjr 
V.  Commercial  and  Land  Mortgage  Bank,  Limited(2).    The  present 
suit  is  not  a  suit  to  set  aside  the  sale,  but  a  suit  to  redeem,  and  I 
am  of  opinion  that  it  is  not  barred  by  section  244,  Civil  Procedure 
Code.    This  appeal  is,  therefore,  allowed,  and  the  suit  remanded 
under  section  562,  Civil    Procedure  Code,  for  disposal  on  the 
merits." 

First  defendant  appealed  to  the  High  Court. 

The   Hon.   Mr.  P.  8.  Sivastoami  Ayyar  and   C.  F.  Anankir 
kri$hna  Ayyar  for  appellant. 

F.    Krishansmimi    Ayyar    and    A.    NUakarda    Ayyar   for 
respondents. 

(I)  IX.B.,  22  Mftd.,  S47.  (2)  I.LJt.,  28  llad^  877. 
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Judgment. — This  is  a  suit  foe  redemption  instituted  by  the  Muth^ 
.  sons  of  the  mortgagor  defendant  No.  10.  Defendant  No,  1^  k  *'  m 
executed  a  usufructuary  mortgage  and  then  took  the  mortgaged 
lands  on  lease  from  the  mortgagees.  They  subsequently  obtained 
a  decree  against  him  and  his  sons  the  present  plaintiffs  for  arrears 
of  rent  and  brought  the  mortgaged  lands  to  sale  in  execution  of 
this  decree  when  they  were  purchased  by  defendant  No.  4.  The 
-action  of  the  mortgag^ees  in  bringing  the  mortgaged  property  to 
sale  in  execution  of  this  decree  for  rent  was  in  clear  contravention 
of  section  99  of  the  Transfer  of  Property  Act,  and  on  this  ground 
^he  plaintiffs  claim  to  be  entitled  to  redeem  defendant  No.  1. 
^The  Court  of  first  instance  held  that  they  ought  to  have  objected 
to  the  sale  by  proceedings  in  execution,  and  that  their  right  of 
suit  wad  barred  by  section  244,  Civil  Procedure  Code.  The 
lower  Appellate  Court  held  that  although  a  suit  to  set  aside  the 
sale  would  be  barred  under  section  244,  a  suit  for  redemption 
would  not. 

In  support  of  this  view  he  relied  on  certain  observations  in 
Mayan  Pathutti  v.  Pakturan{l),  These  observations  which  are 
based  on  the  decision  in  Martand  v.  Dhondo{2)^  and  also  the 
subsequent  case  of  Urusappa  Mudaliar  v.  Commercial  and  Land 
Mortgage  Banky  Limited{Z)  go  to  show  that  the  mortgagor  may 
preserve  his  right  to  redeem  property  brought  to  sale  in 
contravention  of  section  99,  Transfer  of  Property  Act,  even  if  he 
fails  to  object  in  execution  where  the  mortgagee  is  himself  the 
auction  purchaser,  on  the  ground  that  a  mortgagee  cannot  by 
such  a  sale  and  purchase  in  contravention  .of  law  be  allowed 
to  free  himself  from  the  liability  to  be  redeemed.  No  such 
equity  can  in  our  opinion  arise  against  an  auction  purchaser  who 
was  not  the  mortgagee  and  was  no  party  to  the  suit.  A  ooording  to 
i;he  view  taken  by  this  Court  the  sale  in  contravention  of  section 
99,  Transfer  of  Property  Act,  was  voidable  only  and  not  void, 
Mayan  Pathutti  v.  P(ikwran{\)  and  it  was  open  to  the  present 
plaintiffs  who  were  parties  to  the  suit  to  set  it  aside  in  execution, 
and  as  they  have  not  done  so,  their  present  suit  is  barred  by 
section  244,  Civil  Procedure  Code.  The  appeal  is  allowed  with 
<K>sts  in  this  and  the  lower  Appellate  Court. 


(1)  I.L.K.,  22  Mad.,  347.  (2)  I.L.K.,  22  Bom.,  624. 

(3)  I.L.B.,  83  MacL,  377. 
25 
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APPELLATE    CIVIL. 

Bef'/re  Mr.  JwsHce  Benson  and  Mr.  JuBtiee  Wallis. 

1906.  RAJAGOPALAN,  Minor  bt  Motheb  akd  Guardian  LAKSHMI 
KoTomber  6.  AMMAL  (Dhfbkdjnt),  Apprllant, 

1907.  ^ 
January  8,  ^^ 


9,22. 


KASIVASI  SOMASUNDARA  THAMBIRAN  (Plaintipf), 
Rbspovdbnt.* 

TrafisUr  of  Property  Act^  Act  IV  of  1882,  «.  119— ^rctcfc  of  eondiUmt  conftitikHn^ 
cause  of  aetinn  under  $,  119  of  the  Transfer  of  Property  Act,  arises  at  dai%  of 
final  decree  on  appeal — Limitation  Acty  XT  of  1877,  s,  10 — Does  not  apply  in 
suits  against  assig)i€e8  for  valuable  consideration, 

Ayihe  trustee  of  a  temple,  exchanged  certain  temj^e  lands  with  Band  obtained 
certain  lands  from  B  in  exchange.  C  Inronght  a  snit  against  A  to  recover  the  land 
obtained  bj  A  in  exchange  from  B  and  poBsession  wae  decreed  in  fayonr  of  C, 
and  A  was  deprived  of  possession  in  execution  of  the  decree  on  18th  December 
1890.  A  preferred  appeals  snccessively  to  the  District  Conrt  and  to  the  High 
Conrt  and  the  (decree  was  confirmed  on  second  appeal  on  the  S3rd  Febraaiv 
1892.  On  the  22nd  Febmary  1904,  A's  snccessor  brought  a  ixdt  against  B  to 
recover  the  lands  got  by  B  from  A  : 

Heidi  that  the  dinpossession  of  plaintiffs  which  entitled  him  to  bring  a  snit 
nnder  section  119  of  the  Transfer  of  Property  Act  must  be  held  to  have  taken 
place  only  when  the  decree  for  possession  against  him  was  confirmed  on  second 
appeal  by  the  High  Conrt : 

Eteld  further  J  that  section  10  of  the  Limitation  Act  did  not  apply  to  the  snit. 
The  section  proceeds  upon  the  well-known  distinction  between  transfera  for 
valuable  consideration  and  volontary  transfers  and  the  transfer  in  this  case  is 
not  the  less  a  transfer  for  valuable  consideration,  because  the  conaideratioa 
subsequently  failed. 

Section  10  does  not  deprive  transferees  for  valuable  consideration  of  the 
benefits  of  the  statute.  » 

BtLsm  Kiuir  v.  Dhum  Singh,  (I.IiJt^  11  AH.,  47),  followed. 

Eanuman  Kamat  v,  Hanuman  Mandur,  (I.L.B.,  19  Calc,   123),  distinguished.. 

Tulsiram  v.  Mwrlidhar,  (I.L.B.,  26  Bom.,  750X  distinguished. 

BuiT  for  land. 

The  facts  necessary  for  the  purposes  of  this  report  are  stated  in 
the  judgment. 


"  *  Civil  Miscellaneous  Ai)peal  Ko.  44  of  1906,  presented  against  the  order 
of  H.B.By.  M.  Visvanatha  Ajryar,  Subordinate  Judge  of  Negapatam,  in  Appeal 
Suit  No.  884  of  1905  (  Original  Suit  No.  95  of  1904,  District  Munsif's  Court 
of  Yalangiman). 
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Tho  Hon.  Mr.  P.  5.  Swaawami  Ayyar  and  T,  jR.  Venkatarama  Bajagopilan 
Sostriar  for  apFellan^  Somasundaba 

P.  U.  Sundara  Ayynr  for  respondent.  Thambiban. 

Judgment. — This  is  a  suit  instituted  by  a  temple  trustee  under 
aeotion  119  of  the  Transfer  of  Property  Act  to  recover  back  land 
exchanged  by  a  former  trustee  for  other  land  of  which  the  .temple 
hits  since  been  deprived  owing  to  defect  of  title.  Shortly  after 
the  exchange  which  was  effected  by  exhibit  A  dated  the  16th  June  ^ 
1888,  a  suit  for  the  recovery  of  the  land  conveyed  to  the  temple 
Tinder  this  deed  was  instituted  by  a  third  party  claiming  under 
a  paramount  title ;  judgment  was  given  for  the  plaintiff  who 
obtained  possession  from  the  temple  in  execution  of  the  original 
decree  on  the  18th  December  1890.  Successive  appeals  were 
preferred  to  the  District  Court  and  to  the  High  Court,  but  the 
original  decree  was  finally  confirmed  by  decision  in  Second  Appeal 
No.  91  of  1891,  dated  the  23rd  Pebmary  1*892. 

The  present  suit  was  instituted  on  the  22nd  February  1904, 
within  twelve  years  of  the  latter  date ;  but  more  than  twelve  years 
from  the  18th  December  1890,  when  the  temple  was  deprived  of 
possession.  The  District  Munsif  held  that  the  suit  was  barred 
under  article  144  starting  from  the  latter  date.  The  Sub-Judge 
agreed  that  the  huit  would  be  barred  if  the  Limitation  Act  applied^ 
but  reversed  the  judgment  on  the  ground  that  the  case  oame 
within  the  exception  in  favour  of  trust  property  in  section  10. 

The  suit,  he  held,  was  one  for  the  purpose  of  following  temple 
property  in  the  hands  of  an  assignee  from  the  temple  trustee,  and 
such  assignee  could  not  claim  to  be  an  assignee  for  valuable 
consideration,  because  he  proved  to  have  had  no  title  to  the 
property  which  ho  gave  in  exchange  for  the  temple  property. 

We  cannot  agree  with  this  view.  Jn  our  opinion  the  section 
proceeds  upon  the  well-known  distinction  between  transfers  for 
valuable  oonsidorition  and  voluntary  transfers.  The  transfer  in 
this  case  cannot  in  our  opinion  be  held  to  bo  a  voluntary  transfer 
merely  because  the  very  substantial  consideration  afterwards 
failed,  and  we  think  the  transferee  is  not  excluded  by  section  10 
from  the  benefit  of  the  statute. 

Assuming  the  Limitation  Act  does  apply  it  was  contended  for 
the  respondent  and  not  disputed  for  the  appellant  that  article  143 
was  applicable  as  when  the  plaintiff  was  deprived  of  the  property 
transferred  to  him  by  the  defendant,  this  constituted  a  breach  of 
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Rajagopalan  the  statutory  condition,  on  which,  under  section  119  of  the  Transfier 
SoMAtuNDAEA  ^'  Propcrtj  Act,  the  defendant  was  entitled  to  retain  possession. 
Thambiban.  of  tiie  property  transferred  to  him  by  the  plaintiff.  It  was,  how- 
ever, argued  for  the  appellant  that  assuming  this  article  to  apply, 
the  broach  of  condition  must  be  considered  as  having  taken  place 
on  the  18th  December  1890,  the  date  on  which  the  plaintiff  was 
put  out  of  possession  in  execution  of  the  decree  of  the  Court  of 
First  Instance  in  the  suit  against  the  present  plaintiff,  whereas  it 
was  contended  for  the  respondent  that  the  deprivation  under  the 
decree  oi  the  Court  of  First  Instance  was  only  conditional,  that  the 
effect  of  the  appeal  against  that  decree  was  to  reopen  the  decision 
and  render  all  the  questions  in  the  suit  sub  Judice  and  that  the 
plaintiff  cannot  be  considered  to  have  been  dispossessed  until  the 
rejection  on  the  23rd  February  1892  of  the  second  appeal  agaiast 
the  decree.  The  appellant  relied  on  the  decision  of  the  Privy 
Council  in  Ilanuman  Kamat  v.  Hanuman  Mandur{l)  and  in 
Tuhircnn  v.  Murltdhar{2). 

In  these  cases  it  was  held  that  the  plaintiff's  right  to  sue  on 
the  failure  of  consideration  arose  when  he  found  himself  resisted 
in  obtaining  possession  of  the  property  for  which  he  had  stipulated ; 
that  time  began  to  run  from  this  point  and  that  there  was  nothings 
in  the  fact  of  his  having  subsequently  taken  unsuccessful  proceed- 
ings against  the  persons  obstructing  him  to  stop  time  running  on 
the  cause  of  action  for  failure  of  consideration  or  give  him  a  fredi 
starting  point.  In  the  present  case,  on  the  other  hand,  theplaiuti£E| 
in  the  first  instance,  obtained  possession  of  the  property  for  which 
he  had  stipulated  and  was  deprived  of  it  in  a  suit  subsequently 
instituted  against  him  and  the  question  is  as  to  the  time  when  he 
is  to  be  considered  to  have  been  deprived  of  it  so  as  to  give  him 
his  present  cause  of  action.  This  question  did  not  at  all  arise 
in  the  two  cases  cited.  The  respondent,  on  the  other  hand,  relied 
mainly  on  the  decision  of  the  Privy  Council  in  Baesu  Kuar  ▼. 
Dhum  Singh(Z).  That  was  a  suit  brought  to  recover  money  paid 
by  the  plaintiff  as  vendee  of  certain  land.  Disputes  having  subse* 
<juently  arisen  as  to  the  terms  of  the  contract  of  sole  the  vendor 
sued  the  vendee  for  specific  performance  which  was  granted  in  the 
lower   Court,  but  the  Tli^h  Court    reversed  the  decree   on  the 

(I)  I.L.R.,  19  Calc,  123.  (2)  I.L.E.,  26  Bom.,  750. 

(3)  IX.H.,  11  All.,  47. 

Digitized  by  LjOOQiC  « 


L]  MADRAS  8EBIES.  819 

id  that  there  had  been  no  oontract  between  the  parties.  The  bajaoopalait 
idee  then  sned  to  reooyer  the  purchase  money  paid  by  him  as  somasundara 
consideration  had  failedl'and  their  Lordships  decided  that  the  Thambiran. 
ore  mast  be  eonsidered  to  have  arisen  when  the  High  Court 
irsed  the  decree  of  the  lower  Court.  The  facts  of  the  present 
case  are  not  precisely  similar,  but  in  their  judgment  their  Lord- 
ships observed  that  it  would  be  an  inconyenient  state  of  the  law 
if  it  were  fonnd  neoessary  for  a  man  to  institute  a  perfectly  vain 
litigation  nnder  peril  of  losing  his  property  if  he  does  not.  Where, 
as  in  the  present  case,  a  man  has  been  dispossessed  by  suit,  it 
would  in  our  opinion  be  eqnally  nnreasonable  to  require  him  to 
sue  for  relief  founded  on  such  dispossession  before  the  date  of  the 
final  decree  nnder  which  he  was  dispossessed.  The  dispossession 
in  execution  of  the  decree  of  the  Court  of  Fmt  Instance  was  not 
final  but  subject  to  the  result  of  an  appeal,  and  the  effect  of  filing 
the  appeal  was  to  reopen  the  question  of  his  right  to  possession 
and  make  it  once  more  sub  judice  pending  the  decision  of  the 
appeal.  If  the  appellant  had  sncceeded,  his  dispossession  under 
the  decree  the  Court  of  First  Instance  would  have  been  disregarded 
for  purposes  of  limitation  and  he  would  have  been  held  to  have 
been  in  possession  throughout  {Narayanan  Chetiy  v.  Kanncmmai 
Aehi(l)). 

Under  these  circumstances  we  think  that  the  breach  of  con- 
sideration which  constituted  the  plaintiff's  cause  of  action  under 
section  119  of  the  Transfer  of  Property  Act  cannot  be  considered  • 
to  have  arisen  before  the  date  of  the  final  decree  in  the  suit  in 
^which  he  was  dispossessed,  and  consequently  that  the  present  suit 
,  is  in  time.  We  must  iherefore  confirm  the  order  of  the  Subordi- 
nate Judge,  and  dismiss  the  appeal  with  costs. 


(1)  I.L.B.,  28  Mftd.,  338. 
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APPELLATE  CIVIL. 

Before  Mr.  Jusiiee  Benson  an^Mr.  Justice  WalUs. 

1906.  BAUJEPALLI  SESHAYYA  (First  Dbmtoaot),  Apmllaht, 

October 
28, 24.  f>. 


BALIJEPALLI  SUBBAYTA  and  anothbb  (PLAnrram), 
Bbspondbitts.* 

Oivil  Procedure  Code— Act  XIV  of  1882,  «.  IS^Collector's  decision  wider  s.  18  aj 
Act  m  of  1896  not  questionable  in  subsequent  suit  in  Civil  Courts, 

Under  section  13  of  Act  HI  of  1896,  the  Collector  has  jorisdiotion  to  deter, 
mine  whether  lands  are  the  emolamenti  of  an  office  or  not,  and  the  parties  to 
the  prooeeding  are  debarred  by  section  18  of  the  Civil  Prooednre  Code  and.  the 
general  principles  of  res  judicata  from  re-agitating  the  same  question  snbs^ 
quently  in  a  Ciyil  Coort. 

Thx  faots  necessary^  for  this  report  are  set  oat  in  the  judgment. 

The  Hon.  Sir  F.  C.  Deeikachxriar  for  T.  Rungachariar  for 
appellant. 

T.  V.  Seshagiri  Ayyar  for  respondent. 

JuDOMEKT. — ^In  this  case  the  plaintiff  seeks  to  reoover  lands 
whioh  have  been  held  to  be  emolaments  of  the  defendant's  office 
in  a  snit  instituted  bj  the  present  first  defendant  against  the 
present  plaintiffs  under  section  13  of  Madras  Act  III  of  1895 
before  the  Collector. 

It  has  recently  been  decided  by  the  Full  Bench  in  Keswtm 
Naraeimhulu  v.  Narasimhulu  Patnaidu{l),  that  a  suit  to  reoover 
lands  as  emoluments  of  a  hereditary -ofiice  is  within  the  proyisions 
of  section  13  conferring  jurisdiction  upon  the  Collector  and  also 
within  the  provisions  of  section  21  ousting  the  jurisdiction  of  tiie 
Civil  Courts,  and  that  the  proviso  to  section  21  only  applies  where 
the  defendant  pleads  that  no  emoliiments  appertain  to  the  ofiSoe, 
whioh  plea  was  not  raised  in  the  suit  before  the  Collector  mentioned 
above,  and  the  proviso  to  section  13  only  applies  when  one  of  the 
facts  in  issue  is  whether  the  emoluments  of  the  ofiice  oonsist  of 
land  or  of  an  assignment  of  land-revenue  payable  in  respect  of 


*  Ciyil  Miscellaneous  Appeal  No.  171  of  1906,  presented  against  the  order  of 
remand  by  M.B.Bj.  T.  Yarad a  Bow,  Additional  Subordinate  Jndge  of  Godavari 
at  Bajahmnndry,  in  Appeal  Snit  No.  658  of  1904,  presented  against  the  decree  of 
H.B  Jt.7.  F*  V*  Bamaohandra  Ajyar,  District  Honsif  of  Taanka,  in  Original  B^ 
No.  440  of  1903.  I 

(1)  IJi.B.,80Mad.,126.  ^  \ 
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land,  an  isaae  iriaoh.  did  not  arise  in  the  suit  before  the  Collector  Baluipaili 
mentioned  above.  The  Collector  was  therefore  competent  under  ^, 
aection  13  of  Madras  Act  III  of  1895  to  try  the  issne  whether  BalwipalmS 
the  lands  in  question  were  emoluments  of  the  defendant's  office 
or  not,  and  the  Legislature  has  not  made  any  provision  for  subse- 
quently questioning  his  decision  in  a  Civil  Court  in  the  circum- 
stances of  the  present  case.  The  parties  are  therefore  debarred 
by  the  express  provisions  of  section  13  of  the  Code  of  Civil 
Procedure,  and  the  general  principles  of  res  judicata  from  reagi- 
isting  the  same  question  in  this  suit  before  a  Civil  Court,  and  it 
IS  not  necessary  to  have  recourse  to  the  provisions  of  section  21, 
which  it  would  only  be  necessary  to  look  to  if  the  question  had 
not  already  been  decided  in  a  suit  under  section  13  of  Madras 
Act  in  of  1895.  The  decision  in  Bavutha  Kotmdan  v.  Muthu 
JQk«ndan(l),  proceeded  on  the  ground  that  under  Begul^tion  VI 
of  1831  the  Bevenue  Courts  had  no  jurisdiction  to  entertain  a 
suit  to  establish  that  certain  lands  were  the  emoluments  pf  an 
office.  This  decision  has  been  questioned  in  Palamalai  Padayachi 
V.  Shanmuga  Au8ari{2)y  but  whether  right  or  wrong,  it  cannot 
apply  to  a  case  where  the  Bevenue  Court  had  jurisdiction.  We 
set  aside  the  order  of  the  lower  Appellate  Court,  restore  the  decree 
of  the  District  Munsif  and  direct  the  respondents  to  pay  the 
appellant's  costs  in  this  and  the  lower  Appellate  Court. 

(1)  I.L.E.,  13  Mad.,  41.  (2)  I.L.E.,  17  Mad.,  302.  • 
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APPELLATE  CIVIU 

Before  Mr.  Justice  Benson  and  Mr.  Justice  WaUie. 

1907.  TUROF  SAHIB  aitd  another  (Dbfbhdavts  Nos.  11  ahd  17), 

JmnuMT  AppbLLAVTS, 

10, 17. 

esuf  sahib  abtd  akothbr  (plaintifro  nos.  1  ahd  2), 
Bbspokdbmts.* 

Tramfer  of  Property  Act  IV  of  1882,  s«.  106  and  107— LeoM,  unihim  the  mBominf  of, 
can  only  he  effected  by  written  instrument  signed  by  the  lessor, 

A '  lease  *  as  defined  by  flection  105  of  the  Transfer  of  Property  Aotyka 
transfer  of  property,  and  suoh  a  transfer  can  only  be  made  by  the  person  in 
wham  the  property  to  be  transferred  is  vested. 

The  registered  instrument  by  whioh  a  lease  can  be  effected  under  section  107 
of  the  Transfer  of  Property  Act  must  be  an  instrntnent  bearing  the  signature  of 
the  lessor. 

Am.halavana  Pandiiram  v.  Fayiirafi,  (I.L.H.,  19  Mad.,  62),  distinguished. 

Seahaehela  Naiker  v.  Varadaehariar,  ^I.L.B.,  25  Mad.,  55),  distinguished. 

SoiT  for  a  permaDent  injunction  to  restrain  the  defendants  from 
interfering  with  the  enjoyment  of  certain  lands  by  the  plaintiffa, 
as  lessees,  and  for  damages. 

It  was  alleged  that  the  plaintiffs  obtained  the  lease  in  question 
by  a  registered  muohilika  executed  by  the  plaintiffs  in  favour  of 
the  father  of  the  first  defendant.  The  alleged  lease  was  for  a  period 
of  three  years  and  the  annual  rental  was  Bs.  2,000. 

The  first  defendant  and  others  oontended  inier  alia  that  the 
registered  muohilika  being  executed  by  the  plaintiffs  alone  did 
not  create  a  valid  lease.  The  District  Munsiff  held  that  the 
execution  of  the  muohilika  alone  by  the  tenant  without  a  corre- 
sponding putta  by  the  lessor  was  not  sufficient  to  create  the  relation 
of  lessor  and  lessee  and  dismissed  the  suit. 

On  appeal  the  District  Court  held  that  a  contract  of  lease  may 
be  made  by  a  document  signed  by  the  tenant  alone,  if  it  is  shown 
that  the  contract  was  completed  by  aoceptance  by  the  lessor.    The 


*  Civil  Misoellaneons  Appeal  No.  68  of  1906,  presented  against  the  order  o£ 
F.  H.  Hamnett,  Esq.,  District  Judge  of  Sonth  Aroot,  in  Appeal  Suit  Ho.  173  of 
1905,  presented  against  the  detsree  of  M.B.B7.  T.  Bajaram  l(au,  Distriot  Mundif 
<^  Timkkoyiliir,  in  Ori^^l  Suit  No.  10  of  1904, 
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jidgment  of  the  lower  Court  was  reversed  and  the  suit  remanded  tubof  Sauib 

'®^^™^-  EsuF  Sahib. 

Defendants  Nob.  11  and  17  appealed  to  the  High  Court. 

jT.  Bangacha/riar  and  M.  Naraycmaswami  Ayyar  [or  appellants. 
T,  V.  Seshagiri  Ayyar  for  respondents. 

JuDQMBKT. — In  this  case  the  plaintiffs  sue  for  an  injunction 
restrainiDg  the  defendants  from  interfering  with  their  enjoyment 
of    certain  villages  which  they  claim  under   a  lease  exhibit  G. 
Exhibit  6  is  a  registered  muchilika  or  agreement  by  the  plaintiffs 
to  hold  the  villages  on  lease  from  the  first  defendant's  father  for 
It  term  of  two  years  and  the  District  Munsif  dismissed  the  plain- 
tiff's suit  on  the  ground  that  Exhibit  G  was  not  a  registered  lease 
within  the  meaning  of  section  107  of  the  Transfer  of  Property  Act 
as  the  lessor  was  no  party  to  it.    The  District  Judge  reversed 
this  judgment  on  the  authority    of  Ambalavama  Famdouram  v. 
VcLgwran{\)  and  Seshachala  Naicker  v.    Var(idachariar{2)^  but  we 
think  that  these  decisions  that  the  signature  of  both  parties  is  not 
neoeesary  to  make  a  contract  in  writing  registered  within  the 
meaning  of  Article  116  of  the  Limitation  Aot^  do  not  govern  the 
present  case.    The  question  here  is  whether  exhibit  G  can  be 
considered  to  be  a  lease  made  by  a  registered  instrument  within 
the  meaning  of   section  107  of  the  Transfer  of  Property  A^t. 
According  to  the  definition  in  section   105  of  tho  Transfer  of 
Property  Act  a  lease  is  a  transfer  and  a  lease  made  by  registered 
instrument  is  therefore  a  transfer  made  by  registered  instrument.  * 
A  transfer  can  only  be  made  by  the  person  in  whom  the  property 
to  be  transferred  is  vested,  that  is  to  say,  by  the  lessor.    This 
applies  equally  to  transfers  by  way  of  sale,  mortgage,  lease  and 
gift.     In  the  case  of  mortgages  and  gifts  it  is  expressly  provided 
by  sections  59  and  123  that  the  registered  instrument  must  be  signed 
by  the  mortgagor  or  donor  and  attested  by  at  least  two  witnesses, 
bat  it  does  not  follow  from  this  that  transfers  by  way  of  sale  or 
lease  can  be  made  by  any  one  but  the  vendor  or  lessor  respectively. 
8ales  and  leases  by  registered  instrument  necessarily  bear  the 
flignatures  of  the  vendor  or  lessor  under  section  58  of  the  Begistra- 
tion  Act,  and  the  special  mention  of  the  mortgagor's  and  donor's 
signatures  is  due  to  the  fact  that  such  signatures  require  attestation. 
Our  present  decision  is  in  accordance  with  Nand  Lai  v.  Uanuman 


(1)  I.L.B.,  19  Mad.,  62.  {%)  IX  Jl.,  26  Mad.,  66. 
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Tu»of  BAHXfc  Da8{l)  and  Kashi  Gir  v.  Jogendra  Naih  ffA<w«(2),  and  Bern  T, 
EsuF  Bahib.  P^^^  Das^Z)  with  which  we  agree,  is  not  opposed  to  Bemky  ▼. 
Afkm9(m{^)  whioh  has  been  relied  on  for  the  respondents.    That 
was  a  case  on  the  oonstmotion  of  section  3  of  the  Prescriptiaa 
Act  2  and  3  William  IV,  Chapter  71,  Section  3  (1)  whioh  confars 
an  absolute   right  to  the  use  of  light  which  has  been  enjoyed 
continuously  for  20  years  "  unless  it  shall  appear  that  the  enjoyment 
was  by  some  consent  or  agreement  expressly  made  or  giyen  for 
that  purpose  by  deed  or  writing."     Under  this  section  it  was  held 
that  an  agreement  signed  by  the  owner  of  the  house  and  therefcwe 
the  party  against  whom  it  was  to  operate  agreeing  to  block  up 
the  windows  in  question  when  called  on  and  to  pay  six  penoe 
annually  in  the  meantime  was  a  sufficient  agreement  in  writing 
and  did  not  require  to  be  signed  by  the  other  party,  as  there  wia 
nothing  in  the  section  requiring  that  the  agreement  should  be 
signed  by  both  parties.     The  section  now  before  us,  as  already 
pointed   out,  requires  that  the  transfer  shall  be  in  writing  and 
signed  by  the  lessor.    We  must  allow  the  appeal  with  costs  in 
this  and  in  the  lower  Appellate  Court,  and  restore  the  decree  of 
the  District  Munsif . 


APPELLATE  CIVIL. 
Before  Mr.  Justice  Benson  and  Mr.  Justice  WaUie. 
1907.  SUBBANNA  BHATTA  and  anothhb  (Petitionbrs,  Sohs  or 

FMrwy  JtnXJMBNT-DBBTOBs),    APPBLLANTS, 

V. 

SXJBBANNA  (Minob)  by  Mothbb  and  next  Fbiini>  GOPAMMA 

(COUNTBB-PBTITIONBB,    PlAINTIFP),   BbSPONDBNT.* 

fiindu  LaAo—MaMitefiM.nce,  decree  for—When  such  decree  etm  heeweeuied  after  demOk 
of  per  eon  againel  whom  it  is  passed  againet  other  membere  of  Jamt  family^ 

A  decree  for  maiatenanoe  obtained  against  a  member  of  an  nndivided  family 
can,  after  his  death,  be  executed  against  joint  property  in  the  hands  of  olfcir 

(1)  I.L.B.,  26  All.,  368.  (2)  I.L.B.,  27  AIL,  186. 

(3)  I.L.R.,  27  AU.,  190.  (4)  L.B.,  18  Ch.D.,  283. 

*  Oiril  Miscellaneous  Second  Appeal  No.  46  of  1906,  presented  against  ^k» 
decree  of  H.  O.  D.  Harding,  Esq.,  District  Judge  of  South  Canara,  in  Appeal 
Suit  No.  40  of  1906,  presented  against  the  order  of  M.B.By.  A.  Subrahmaiila 
Ajryar,  District  Munsif  of  Pnttur,  in  Czecution  Application  Ho.  60  of  1906. 
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members,  if  the  member  agamst  whom  the  decree  waa  passed,   was  sued  «■  su»-.mfNA 

representing  the  family,  or,  if  the  decree  created  a  charge  on  the  joint  family  Bhatt4 
property.  v. 

MuUia  ▼.  Yirammal,  (I Ji.R.,  10  Mad.,  288),  referred  to.  Bxtbbanna. 

The  respondent  in  this  case  obtained  a  decree  for  maintenance 
against  the  nndivided  father  of  appellants  by  which  the  family 
properties  were  made  liable.  Pending  the  appeal  against  the 
decree,  the  appellants'  father  died  and  the  appellants  were  brought 
on  record  aef  representatiyes,  and  the  appeal  was  dismissed. 

On  execution  being  taken  out  by  the  respondent,  the  appellants 
objected  that  th&  decree  could  not  be  executed  as  they  had  succeeded 
to  the  property  by  survivorship.     The  objection  was  disallowed 
by  the  Munsif  and  his  order  was  confirmed  on  appeal. 
Appellants  appealed  to  the  High  Court. 

K.    P.    Madhava    Boo    and    K.    8.    Eamasami   SasM   for 
appellants. 

O.    Bamachandra    Boo    Saheb    and    B.    Sitarama    Boo   for 
respondent. 

Judgment. — In  this  case  the  respondent  obtained  a  decree  for 
mainteuance  as  an  illegitimate  son  in  a  suit  against  his  natural 
^father,  and  by  the  decree,  such  maintenance  was  charged  on  the 
joint  family  property  of  the  father  and  his  legitimate  sons  who 
aire  the  present  appellants.  They  were  not  parties  to  the  suit 
originally,  but  were  brought  on  as  their  father's  representatives 
after  his  death,  and  presented  an  appeal  from  the  judgment  of  the 
Court  of  First  Instance  which  was  dismissed.  They  now  oppose 
the  execution  of  the  maintenance  decree  by  sale  of  the  property 
charged  on  the  ground  that  they  were  not  parties  to  the  suit, 
exoept  as  the  representatives  of  their  father,  that  they  are  not 
bound  by  the  decree,  and  that  on  the  father's  death  the  joint 
family  property  passed  to  them  by  survivorship  free  of  the  charge. 
We  are  of  opinion  that  the  lower  Courts  were  right  in  refusing  to 
give  effect  to  these  contentions.  In  Muttia  v.  Virammal(l)  it  was 
held  that  a  decree  for  maintenance  obtained  by  a  widow  in  a  suit 
against  her  husband's  brothers  could  not  be  executed  after  his 
d^Mi  against  joint  family  property  in  the  hands  of  other  mem- 
bers of  the  family.  But  it  was  expressly  observed  that  the  deci- 
iioD  would  have  been  the  other  way  if  the  defendant  had  been 

(1)  I.L.E.,  10  Mad.,  283. 
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sued  as  representing  the  family  or  if  the  maintenance  had  beoi 
charged  on  the  joint  family  property,  which  was  the  case  heijs. 
This  ruling  was  followed  in  Minakshi  Achi  v,  Chinnafpa  U<kh 
yan(l).     That  was  a  suit  by  a  widow  for  maintenance  against  the 
three  undiyided  brothers  of  her  husband  without  joining  the 
minor  son  of  ono  brother,  and  the  decree  charged  the  maintenance 
on  the  joint  family  property.    It  was  held  that  the  decree  could 
be  executed  against  the  joint  family  property  in  the  hands  of  the 
minor  who  was  not  a  party,  as  the  decree  was  against  the  repre- 
sentatives of  the  family  and  directly  created  a  charge.    It  is 
argued  for  the  appellants  that  in  the  present  case  the  decree  was 
not  obtained  against  the  father  as  representing  the  joint  family  ; 
but,  according  to  the  ruling  in  MuHia  t.  Virammal{2)j  it  is  suffioi^t 
if  by  the  decree  the  maintenance  is  charged  on  the  joint  family 
property  which  is  the  case  here.    Further,  where  as  here,  tiie 
managing  member   is   sued  for   the    purpose  of   charging  the 
joint  family  property,  we  think  he  must  be  considered  to  be  sued 
as  a  representative  of  the  joint  family  even  if  it  is  not  so  expresdy 
stated  in  the  plaint. 

The  appeal  is  dismissed  with  costs. 


1907. 
Febrnary  6. 


APPELLATE  CIVIL. 
Before  Mr.  Jusiice  Subrahmania  Ayyar^ 
MANAVALA  GOUNDAN,  PBrmoHBB, 

KUMARAPPA  REDDT,  Ebsi^otobht.* 

Oivil  Procedwre  Code,  Act  JIV  of  1882, «.  622— DUtriet  I^gistrar,  not  a' Cowi' 
within  the  meaning  of, 

A  District  Registar  is  not  a  Court  within  the  meaning  of  section  629  of  the 
Code  of  Civil  Procedare,  and  the  High  Court  cannot  interfere  with  his  tnrooeedingt 
under  that  section. 

Atchayya  y.  Qangayya^  (I.L.R.,  15  Mad.,  138),  disting^iihed. 


(1)  I.L.B.,  24  Mad..  689.  (2)  I.L.B.,  10  Mad.,  88S, 

^  Ciyil  Revision  Petition  No.  403  of  1905,  presented  nnder  section  622  of  tfae 
Code  of  Civil  Procedure  praying  the  High  Court  to  revise  the  judgment  of 
M.BRy.  A.  Periyasami  Mudaliar,  District  Registrar,  of  Madns,  Chinglepfit^ 
awarding  costs  in  Appeal  Suit  No.  13  of  1905,  presented  tilider  section  73  of  tli6 
Registration  Act. 
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I  Tas  facte  of  the  case  are  tnlly  set  out  in  the  judgment.  Manatala 

jP.  B.  Bamaehandra  Ayyar  and  T.  R.  Krishfiaswami  Ayyar  for    ^"^'>a'* 
petitioner.  Kumaeappa 

K.  8.  Bamaswami  Sastri  for  respondent 

JuDGMBiTT. — ^Mr.  Bamasami  Sastri  has  taken  a  preliminary 
objection  that  it  is  not  competent  to  this  Court  to  revise  an  order  of 
the  District  Registrar  under  section  622,  Code  of  Civil  Procedure. 
The  objection  must  prevail.  The  word '  Court '  in  the  section 
should  be  understood  in  its  ordinary  legal  sense  *  a  place  where 
justice  is  judicially  ministered  '  (Stboud)« 

There  is  nothing  in  the  Civil  Procedure  Code  which  would 
indicate  that  the  term  is  used  in  the  section  in  any  special  or 
enlarged  sense. 

It  is  impossible  to  hold  that  the  District  Registrar  is  a  Court 
within  the  meaning  of  the  section.  My  attention  has  been  drawn 
on  behalf  of  the  petitioner  to  Atchayya  v.  Gangaijya{  I },  The  Court 
was  not  there  considering  the  question  whether  the  Begistering 
officer  was  a  Court  within  the  meaning  of  section  622,  Code  of  Civil 
Procedure.  Whether  the  reaspning  adopted  by  the  learned  Judges 
there  should  be  preferred  to  the  reasoning  adopted  by  the  other 
Courts  with  reference  to  the  question  whether  a  Registrar  was  a 
Court  within  the  meaning  of  section  195  of  the  old  Criminal 
Procedure  Code,  is  not  a  matter  for  me  to  enter  into.  Assuming 
that  the  functions  which  the  Registrar  exercises  in  a  case  such  as 
was  before  him  in  the  present  instance  were  altogether  judicial,  that 
would  not  warrant  the  couclusion  that  his  decision  was  that  of  a 
Courtr 

Upholdiijg  the  preliminary  objectiou,  I  dismiss  the  petition 
with  costs. 


(1)  I.L.B.,  )5tf8d.,  138. 
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APPELLATE   CRIMINAL. 

Before  Mr,  Justice  Benson  <md  Mr,  Justice  WadUs. 
j^^2^  KASI  VI8WANATHAN,  Appbllaot, 


2S»28. 


EMPEROR* 

Criminal  Procedmre  Cods--Act  V  of  1898,  98.  222,  233,  234  amd  SSS—Thrte  dittimi 
offences  of  crimitwl  hreaeh  of  tmet  and  three  diHinet  offences  of  falsifyimf 
aoeowiUs  catmot  he  tried  together. 

It  it  illegal  to  tiy  a  penron  on  a  charge  wluoh  alleges  three  distiiiot  aote  of 
oriiDinal  breach  of  tmat  and  three  dittinot  acts  of  falsifying  aoooimts. 

Beotion  2M  of  the  Code  of  CnminaJ  Procedure  will  not  apply,  as  tpe  offienoes  of 
oriminal  breach  of  trust  and  falsification  of  accounts  are  not  of  the  same  Idad ; 
neither  will  section  236  cover  the  case,  as  the  several  offences  cannot  be  said  to 
form  part  of  the  same  transaction. 

King-Smperor  v.  NaiMal  Bopuji,  (4  Bom.  L.B.,  433),  referred  to. 

Although,  under  section  222  of  the  Code  of  Criminal  Procedure,  a  ohaife 
for  the  gross  amount  misappropriated  within  a  period ]of  twelve. months  ahall  be 
deemed  to  be  a  charge  of  one  offence  within  section  284,  it  does  not  follow  that 
the  acts  so  charged  should  be  considered  to  be  one  transaction  within  the 
meaning  of  section  235. 

Thb  aooused  in  this  oase  was  tried  and  oonyioted  bj  the  Besdon' 
Court  of  G-onti&r  on  a  charge  which  alleged  three  distinct  offences  of 
criminal  breach  of  trust  under  section  409  of  the  Indian  Penal 
Code  and  three  distinct  offences  of  falsification  of  accounts  under 
section  477-A  of  the  Indian  Penal  Code. 

The  accused  appealed  to  the  High  Court. 

Dr.  8.  SwafMnadhcun  and  T.   V.  Na/rayaniah  for  appellant. 

The  Public  Prosecutor  in  support  of  the  conviction, 

JunaMENT.— The  accused  has  been  tried  and  convicted  on  a 
charge  which  alleged  three  distinct  acts  of  criminal  breach  of 
trust,  which  are  offences  under  section  409  of  the  Indian  Penal 
Code,  and  three  distinct  acts  of  falsification  of  accounts  which  are 
offences  under  section  477-A  of  the  Indian  Penal  Code,  that  is,  six 
distinct  offences  in  all.  This  procedure  is  opposed  to  section  233 
of  the  Criminal  Procedure  Code,  and  is  not  covered  by  any  of  tiie 


•  Criminal  Appeal  No.  714  of  190G,  presented  against  the  conyiotton  and 
sentence  of  T.  M.  Bangaoliariar,  Esq.,  Sessions  Jndge  of  Goiit6r  Diyision,  in 
Bessions  Case  No.  84  of  1906. 
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coeptioDB  provided  in  the  subaequent  sections  of  the  Oode.  See-  Kasi 
"tion  284  of  the  Oriminal  Prooednre  Code  does  not  oorer  the  ease  ^"^^^"^ 
because  the  offences  of  falsification  of  accounts  are  not  of  the  same  Bicmoi. 
land  as  the  offences  of  criminal  breach  of  trust,  and  section  235 
does  not  cover  it  becaase  the  falsification  of  accounts  connected 
with  one  act  of  criminal  breach  of  trust  cannot  be  said  to  form 
part  of  the  same  transaction  with  the  other  oriminal  breaches  of 
trust.  Each  act  of  criminal  breach  of  trust  may,  no  doubt,  be  said 
to  form  part  of  the  same  transaction  with  the  falsification  of 
accounts  made  with  a  view  to  conceal  that  act  of  breach  of  trust ; 
but  it  does  not  fonp  part  of  the  same  transactipn  with  the  other 
breaches  of  trust  and  falsifications  which  were  committed  on 
altogether  different  occasions.  There  is  no  provision  of  the  oode 
which  says  that  all  offences  committed  within  one  year  in  the  oeurse 
of  three  separate  transactions  may  be  tried  at  one  trial.  The  same 
▼iew  has  been  expressed  in  the  cases  of  King-Emperor  t.  Nathlal 
Bapuji{l)  and  Bhagavati  Dial  v.  King'Emperor{2), 

The  learned  Public  Prosecutor,  however,  further  argues  that 
mider  section  222  of  the  Oriminal  Procedure  Code,  as  now 
amended,  the  three  acts  of  criminal  breach  of  trust  may  be 
r^^ded  as  one  offence,  and  that  all  the  acts  of  falBification  of 
the  accounts  to  conceal  that  offence  may  also  be  regarded  as  part 
of  the  same  transaction  within  the  meaning  of  section  235  of  the 
Criminal  Frooedure  Code,  and  he  relies  on  the  recent  case  of 
JEmperor  v.  Daito  Ha/nmant  8haAapurkar{S)^ 

It  is  true  that  section  222  provides  for  a  charge  being  framed 
in  respect  of  the  gross  sum  misappropriated  within  twelve  months 
from  first  to  last  and  enacts  that  a  charge  so  framed  shall 
be  deemed  to  be  a  charge  of  one  offence  within  the  meaning 
6f  section  234,  but  it  does  not  provide  that  the  acts  so  charged 
shall  be  deemed  to  be  one  transaction  within  the  meaning  of 
section  235. 

In  the  present  case  the  charge  of  crimiDal  breach  of  trust  has 
not  been  drawn  under  section  222,  but  alleges  three  distinct 
offences  under  section  409,  Indian  Penal  Code,  and  three  other 
distinct  offences  under  section  477- A,  Indian  Penal  Oode,  and  we 


(1)  4  Bom.  L.R.  488. 

(2)  (1905)  Punjab  Criminal  Beoordt ;  Oriminal  Case  No.  2,  page  4. 
(8)  IJiJU,  80  Bom.,  49  at  page  68. 
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^^8,       do  not  think  that  there  is  anything  in  the  code  to  jnstif j  sneh  % 
TiswANATHAN  ohafge.    Tho  error  is  not  a  mere  irregularity,  but  is  an  illegaHlgr 
which  wholly  vitiates  the  trial — vide  Subramania  Ayyar  v.  Emf* 
Emperor{l). 

We  set  aside  the  conviction  and  order  a  new  trial  on  a  4)hai^ 
framed  in  accordance  with  law.  Probably  it  would  be  mort 
convenient  to  charge  the  three  acts  of  criminal  breach  of  trust 
only.  The  falsification  of  accounts  might  be  proved  as  part  of  the 
evidence  in  proof  of  the  criminal  breach  of  trust,  but  they  should 
not  be  charged  as  ofiences. 


APPELLATE   CKIMINAL. 


1907. 
March?. 


Before  Mr.  Justice  Subrahmania  Ayyar, 
PRATHIPATI  VENKATA8AMI  and  othbrs, 

EMPEEOB.* 

CHminal  Procedure  Code,  Act  V  tf  1898,  ss.  107, 112, 117— OraUr  for  eecurihf 
not  to  he  mitde  vHthoMt  recording  Ugal  evidemce. 

An  order  requiring  a  person  to  fnmish  secnrity  has  the  effectof  aoonTicfcioB, 
AS  the  peraon  so  required  ii  liable  to  imprisonment  if  he  faila  to  oomplj  witli 
the  order.  Such  an  order  ought  not  to  be  passed  without  formal  CTidence  beiB^ 
recorded. 

Ue$  V.  Jimji  Limji,  (6  B.H.C.R.Cr.C.  1),  referred  to. 

Beg.  ▼.  TtUfatram  T^mabhai,  (5  B.H.C.B.Cr.C.  106),  referred  to. 

Tbb  Stationarj  Snb-Magistrate  of  Bapatla  submitted  a  report  to 
the  Joint  Magistrate  of  Ongole  to  the  effect  that  aconsed  were  lik^y 
to  commit  a  breach  of  the  peace  and  directed  them  to  appear 
before  the  Joint  Magistrate.  The  report  purported  to  be  submitted 
with  a  view  to  action  being  taken  to  preserve  the  peace  under 
section  107  of  the  Code  of  Criminal  Procedure, 


(1)  I.UB,  26  Mad.,  61. 

•  Criminal  Biyision  Case  Not.  84  and  74  of  1907,  presented  under 
Seotione,  436  and  439  of  the  Code  of  Criminal  Procedure,  prajing  the  High  Court  to 
rcTiie  the  order  of  J.  T.  Gillespie,  Esq.,  Jonit  Magistrate  of  Ongole,  dated  21vt 
December  1906,  in  Small  Cause  No.  12  of  1906. 

Ca  se  Bcferred  No.  7  of  1907  for  the  orders  of  the  High  Court  under  •ection 
488  of  the  Code  of  Criminal  Procedure  by  M.B.By.  T.  Janakiramajya 
Bessions  Judge  of  Ounttir  in  his  letter,  dated  12th  February  1907,  Dit.  No. 
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g   On  the  aooased  appearing  before  the  Joint  Magistrate,  he,  at   p^^^ 
QBOe»  jMiflsed  a  preliminary  order  ander  section  112,  ordering  the  Vbnkatasami 
aoensed  to  show  oanse  why  they  should  not  be  bound  over  to  keep     bmpbeoe. 
the  peace.    Later  on,  in  the  same  day,  the  Joint  Kagistrate,  after 
hearing  the  argaments  of  the  vakils,  but  without  making  any 
inquiry  or  recording  any  evidence,  made  a  final  order  under  section 
118,  requiring  the  accused  *to  furnish  security  for  keeping  the 


The  Sessions  Judge,  being  of  opinion  that  the  order  made 
without  recording  any  evidence,  was  illegal,  referred  the  matter 
to  the  High  Court. 

Mr.  E,  R.  Osborne  and  K.  Kuppuswami  Ayyar  for  petitioners. 

The  Public  Prosecutor  for  the  Grown. 

Ordxb. — In  this  case  though  notice  was  issued  calling  upon 
the  petitioners  to  give  security  as  required  by  law,  yet  when  the 
case  came  on  for  hearing,  the  Magistrate  proceeded  to  make  the 
final  order  without  recording  any  evidence  whatever.  He  refers 
to  the  vakil  who  appeared  for  the  petitioners  admitting  the  fact  as 
stated.  It  is  difficult  for  me  to  suppose  that  the  vakil  admitted 
that  his  clients  were  going  to  commit  a  breach  of  the  peace.  In 
all.  probability  the  vakil  contended  that  in  ttie  circumstances 
in  which  his  clients  were  placed,  they  were  entitled  to  retain 
possession  without  interference  on  the  part  of  the  other  party,  and 
that  they  should  not  be  called  upon  to  give  security.  Be  this  as 
it  may,  the  Magistrate,  in  fact,  proceeded  to  treat  the  statement  by 
the  vakil  as  an  admission  of  an  intention  to  commit  a  breach  of  the 
peace,  and  passed  the  order  calling  upon  them  to  furnish  security. 
This  procedure  I  consider  wrong  {Beg.  F.  Jivanji  lAmji{l)  and 
Beg  V.  Dalpatram  Pemabhai{2)), 

If  a  person  is  required  to  furnish  security  and  fails  to  do  so, 
he  is  liable  to  be  imprisoned  for  a  period  not  exceeding  a  year. 
In  proceedings  such  as  this,  no  final  action  shold  be  taken,  and 
no  order  having  the  effect  of  a  conviction  as  against  the  aooused 
should  be  passed,  without  formal  evidence  being  recorded.  On 
this  ground  I  set  aside  the  order. 

(1)  6  B.H.C.E:Or.0. 1.  (2)  5  B.H.C.B.Cr.C.  105. 
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APPELLATE  CRIMINAL. 
B^fort  Mr.  Justice  Benson  and  Mr.  Ju$tice  WaUis. 
VebrfLy      ^^TALA  ATOHAMMA  (Pbtitionbb  in  Maintbhahob  Oasb  No.  4 

14.  OF  1906   ON  THB  FILB   OF  THB    HbAD*  ASSISTANT  MaOISTBAIB  OP 

""^""^  Nabasapatam), 

r. 

PATALA  MAHALAKSHMI  of  Ababupalbm 
(Oountbb-pbtitionbb).* 

Orimindl  Proeed/wre  Oode,  Act  V  o/1898,  as  488,  el.  4— <  lAvinf  in  aduUery ',  raftr  U 

eowras  of  oondmd, 

A  single  act  of  adultery  does  not  neoessArilj  amount  to  "  Living  *'  in  adnlterf 
within  the  meaning  of  teotion  488,  claaae  4  of  the  Oode  of  Criminal  Frooednre,  aad 
will  not  Jnttifj  a  Magistrate  in  refusing  maintenance.  "Living**  in  adoltry,  refinES 
to  a  oonrse  of  oondnot  and  means  something  more  than  a  single  lapse  from  virtue. 

KaJiu  T.  KcmimUa,  (IX.R.,  26  All.,  826),  followed. 

Thb  facts  are  fully  stated  in  the  order  of  referenoe  whioh  is  as 
follows : — 

^*  I  have  the  hpnoor  to  submit  herewith  under  section  488 
of  the  Criminal  Procedure  Code  for  the  orders  of  the  HonouraUe 
Judges  of  the  High  Court  the  records  in  Maintenance  Case  No.  4 
of  1906  on  the  file  or  the  Head  Assistant  Magistrate,  Narasapatam 
Division  (Criminal  Bevision  Case  No.  21  of  1906  on  tiie  file  of  this 
Court). 

There  is  some  eyidenoe— bj  no  means  very  consistent  avi- 
deuce,  and  much  of  it  very  indefinite — that  her  husband  sent  away 
the  petitioner  (wife)  and  refused  either  to  live  with  her  or  mAintftfn 
her  any  longer  because  she  was  caught  in  the  house  of  one  Bama- 
sami  (D.W.  1)  along  with  one  Kottapilli  Tellapa  (D.W.  8)  to 
which  they  had  gone  for  sexual  intercourse.  The  boy  Bami^ 
sami  (D.W.  1)  denied  all  knowledge  of  this  matter  and  Yella]^ 
(D.W.  3)  denied  the  truth  of  the  story.  However,  believing  this 
evidence,  the  Head  Assistant  Magistrate  has  held  that  the  wils 


•Case  referred  No.  114  of  1906  (Criminal  Eerision  Case  Ko.  519  of  1906)  for 
the  orders  of  the  High  Court  nnder  eeotion  488  of  the  Code  of  Criminal  Prooedsr* 
bj  Vemor  A.  Brodie,  Esq.,  Sessions  Judge  of  Visagapatam,  in  hit  letter,  dated 
18th  Noyember  1900,  No.  2898. 
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petitioiier  oommitted  adultery  npon  that  oooaaion  and  aooordingly      PAVAiuk 
dianiMed  her  application  for  maintenance  as  he  was  of  opinion      ^^^'"'^ 
that  the  husband  was  justified  in  refusing  to  maintain  her.  Pata&a 

The  oorreetness  of  the  lower  Court's  finding  of  misconduct  lauhmi. 
on  the  part  of  the  petitioner  has  been  disputed  before  me  and  I 
most  saj  that  the  evidence  on  which  it  is  based  does  not  appear  to 
me  to  be  satisfactory^  for  it  lis  admitted  thatYellappa  was  not 
catight  when  the  petitioner  is  said  to  have  been  and  there  is  no 
evidence  that  the  petitioner  has  been  outcasted  which  is  the  usual 
penalty  for  such  misconduct.  On  the  contrary  she  is  said  to  be 
liying  with  her  parents  in  caste. 

It  is  not  howeyer  because  of  the  insufficiency  or  indifferent 
quality  of  the  evidence  against  the  petitioner  that  I  make  this 
reference,  but  upon  the  grourd  that  section  488  (4)  of  the  Criminal 
Prooedure  Code  only  appears  to  disentitle  a  wife  to  maintenance 
who  is  living  in  adultery  and  this  was  not  even  alleged.  The 
caste  of  the  parties  does  not,  it  is  said,  permit  of  divorce  or 
re-marriage  and  though  a  single  act  of  misconduct  will  morally 
justify  a  husband  in  separating  from  his  wife,  it  does  not  appear 
to  release  him  from  the  obligation  of  maintaining  her.  This 
has  been  held  in  Kallu  v.  KaiAn8$lia{  I )  in  which  various  other 
oases  are  quoted  and  this  decision  appears  to  me  to  be  in  strict 
conformity  with  the  letter  of  section  488  of  the  Criminal  Procedure 
Code. 

Under  these  circumstances,  I  am  of  opinion  that  the  order  of 
the  Head  Assistant  Magistrate  is  wrongs  and  that  the  case  should  be 
sent  back  to  the  Head  Assistant  Magistrate  with  directions  to  fix 
the  amount  of  maintenance  payable  should  he  find,  on  inquiry,  that 
the  wife  is  not  now  living  in  adultery  or  has  not  since  misconducted 
herself. 

l!he  explanation  of  the  Head  Assistant  Magistrate  is  also  for- 
warded. The  Bombay  case  to  which  he  refers  does  not  appear  to  me 
to  have  any  applicatipn  as  it  refers  to  misconduct  by  a  wife  whilst 
receiving  maintenance,  nor  has  the  English  case  quoted  any  direct 
bearing  for  here  we  are  governed  by  the  words  of  a  Statute  and 
not  by  case  law." 

The  Public  Prosecutor  in  support  of  the  reference. 
P.  Nagabhushanam  for  counter-petitioner. 


(l)IJ[i.E^26Al].,8S6. 
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InDGHBHT. — ^The  petitioner  applied  for  an  order  for  mainte- 
nanoe  against  her  hosband  nnder  section  488,  Criminal  ProoedoFe 
Code. 

The  hnsband  alleged  and  the  Magistrate  fonnd^hat  ike  wife 
was  pnt  away  because  of  one  act  of  adultery  some  ten  months 
previouslj,  and  the  Magistrate  therefore  dismissed  the  petition  on 
the  ground  that,  under  clause  4  of  the  section,  the  wife  wma 
disentitled  to  maintenance.  Olause  4  enacts  that  ^*  no  wife  shall  be 
entitled  to  reoeiye  an  allowance  from  her  husband  under  this 
section  if  she  is  living  in  adultery/' 

We  do  not  think  that  a  single  act  of  adultery  necessarily 
amounts  to  "  living  in  adultery."  These  words  refer  rather  to  a 
course  of  conduct,  or  at  least  to  something  more  than  a  sing^' 
lapse  from  virtue.  This  is  the  view  that  has  been  consistentljr 
followed  bj  the  Allahabad  High  Court  (vide  KaUu  v.  Kaun9iUa(l)) 
and  is  in  accordance  with  the  natural  meaning  of  the  words  and 
the  interpretation  placed  on  them  in  Criminal  Revision  Cases 
Nos.  472  and  506  of  1890  by  this  CourL.  Shepherd,  J.,  there  says 
that  the  words  living  in  adultery  ^  point  to  a  continuous  course  of 
conduct  not  to  isolated  acts  of  immorality."  And  Benson,  J.,  says 
the  words  '*  imply  a  coarse  of  action  more  or  less  continuous " 
{QantapaUi  Appalamma  v.  Ganiapalli  YeV(n/t/a{2)). 

We  therefore  set  aside  the  order  of  the  Head  Assistant 
Magistrate  and  direct  him  to  restore  the  petition  to  his  file  and 
dispose  of  it  according  to  law. 


(1)  I.L.R.,  26  A1U  826. 


(2)  I.L.R.,  20  Mad.,  47« 


/ 


Digitized  by 


Cookie 


YOU  XXXO  MADBAB  SERIES.  8S6 

APPELLATE  CIVIL— FULL  BENCH. 

Before  Mr.  Justice  Subrahmania  Ayyar^  Mr,  Justice  Benson 
and  Mr,  Justice  Miller. 

KRI8HNASAMI  NAIDU  (Plaintiff;,  Appbllant,  ^q^ 

^  October  81. 

December  20. 

•     SOMASUNDARAM  CHETTIAR  akd  others  (Dbfbndants),  1907. 

Respohdbnts.*  ^'^'^^^"' 

Jwrisd^cHon — Valuation  ofawii — Suit  by  unsuccessful  claimant  under  s,  283  of  the 
^€ode  of  Civil  Procedure  to  ohta/in  the  declaration  rendered  necessary  by  the  order 
alUnwing  attachment^  when  there  is  no  disUnet  claim  against  judgment-debtor 
for  declaration  of  tithf  to  be  valued  at  the  amount  for  which  attachment  is  made 
and  not  at  the  vaJue  of  the  property — Judgment-debtor  not  party,  merely  as  su^h, 
to  claim  proceedings  in  the  eye  of  law. 

A  claim  to  attached  property  under  section  878  of  the  Code  of  Ciril  Procedure 
l>eiiig  dismissed,  the  nnsnccessful  claimant  sned  for  a  declaration  that  the 
property  was  not  liable  to  attachment  as  the  property  of  the  jndg^ent-debtor. 

The  judgment-debtor  was  made  a  party  bnt  no  distinct  claim  was  made 
against  him.  The  yalne  of  the  attached  property  was  Bs.  2,776,  while  the  amount 
£or  which  attachment  took  place  was  only  Bs.  1,700 : 

Heldy  that  such  a  suit  was  not  a  suit  to  obtain  a  declaration  of  title  to  the 
property,  but  one  for  getting  rid  of  the  effect  of  the  order  disallowing  the  claim, 
and  ought  to  be  valued  at  the  amount  for  which  the  property  was  attached  when 
such  amount  is  less  than  the  value  of  the  property. 

DicarJta  Das  v.  Kameshar  Prasad,  (J.L.R.,  17  All.,  69),  distinguished. 

A  judgment-debtor  who  is  not  in  fact  a  party  to  the  claim  proceedings  does 
not  in  the  eye  of  law  become  such  by  reason  solely  of  his  being  the  judgment- 
debtor. 

JToidtn  KutH  v.  Kunhi  Kutti  AH,  (I.L.K.,  25  Mad.,  721),  followed. 

The  facts  of  tlie  case  are  stifRciently  set  out  by  (Benson  and 
Wallis,  JJ.)  in  the  Order  of  Eeference  to  the  Full  Bench  which 
was  as  follows : — 

Order  of  Referrnce  to  a  Full  Bench. — In  this  case  the 
plaintifE  who  made  an  unsuccessful  claim,  under  section  278  of  the 
CTode  of  Civil  Procedure,  to  property  attached  in  execution  of  a 
decree,  brings  a  suit  against  the  decree-holders  and  the  judgment- 
debtor  for  a  declaration  that  the  property  is  not  liable  to  be 
attached  as  the  property  of  the  judgment-debtor.    The  amount  of 

*  Ciril  Miscellaneous  Appeal  No.  76  of  1905,  presented  against  the  order  of 
J,  Hewetson,  Esq.,  District  Judge  of  Trichinopoly,  dated  the  6th  December  1904t 
in  Original  Suit  No.  28  of  1901. 
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the  deoree-debt  is  Bs.  1,700,  and  within  the  jurisdiction  of  ikfb 
District  Mnnsif,  but  the  value  of  the  attached  property  is  omt 
^8.  2^500  and  so  beyond  his  jurisdiction ;  and  the  question  is  whioh 
of  these  figures  is  to  be  taken  as  the  amount  or  value  of  the  subjert 
matter  of  the  suit  within  the  meaning  of  section  12  of  the  Madras 
Civil  Courts  Act,  1873. 

The  District  Judge  has  held  that  the  suit  should  have  been 
brought  in  the  Court  of  the  District  Munsif,  on  the  ground  thak 
this  is  a  suit  to  set  aside  an  attachment  of  land  within  the  meaniBg 
of  section  7,  paragraph  viii,  of  the  Court  Fees  Act,  1870,  that  the 
Court-fee  payable  in  respect  of  such  suit  depends  on  the  amovmt 
for  which  such  land  was  attached,  and  that  under  section  8  of  tibe 
Suits  Valuation  Act,  1887,  the  same  amount  must  be  regarded  in 
determining  the  subject-matter  of  the  suit  for  purposes  of  jiirib- 
diction.  For  the  appellant  it  was  argued  that  this  was  not  a  suit 
to  set  aside  an  attachment  of  land,  and  the  decision  o£  this  Ckmrt 
in  Narainan  v.  Nildkandan  NaTnbudn(l)  to  this  effect  was  relied  obu 
The  question  in  that  suit  was  whether  the  plaintiff  was  entitled  to 
ask  for  a  declaration  that  the  property  was  not  liable  to  attachment 
and  was  not  bound  to  ask  for  consequential  relief  as  well|  wA  by 
setting  aside  the  attachment.  It  is  however  authority  for 
proposition  that  a  suit  under  section  283,  Civil  Procedure  Code,  k 
not  strictly  speaking  a  suit  to  set  aside  an  attachmeut  of  land,  uidj 
if  so  section  7,  paragraph  viii,  of  the  Court  Fees  Act  does  not  api^«| 

The  other  side   relied  on  Krishnama  Chariar  v.   SHmwmdX 
Ayi/angar{2)  and  Modhusiidun  Koer  v.  Rakhal  Chunder  Boy(S)A 
but  these  were  cases  in  which  the  decree-holder  sued  under  secatioik ! 
283  to  establish  his  right  to  attach  and  were  clearly  not  suits  t«|  9 
set  aside  an  attachmeut  of  land  within  the  meaning  of  sectioxL  7, 
paragraph  viii,  of  the  Court  Fees  Act.    In  such  cases  it  has  beeoi 
held  that  the  subject-matter  of  the  suit  is  the  right  to  attach  the 
property  for  the  deoroe-debt,  and  that  the  amount  of  the  deoree- 
debt  must  be  looked  to  unless  it  exceeds  in.  value  the  proper^ 
sought  to  be  attached,  in  which  case  the  value  of  the  property  mnit 
be  looked  to. 

In  Dwarka  Das  v.  Kameahar  PraB(id{^)y  it  was  held  with  regaid 
to  the  provisions  of  the  local  enactment  corresponding  to  seotioaiEl 


(1)  ].LJt.,4Mad.,  181. 
(8)  I.L.B.,  16  Calc,  104, 


(2)  I.L.B.,  4  Had.,  839. 
(4)  I.L.R,.  17  All.,  69. 
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12  ol  the  Madras  C&vil  Courte  Act,  1878,  the  language  of  which  kbishvasaki 
for  the  present  purposes  maj  be  oonsidered  identical,  that  where 
in  a  suit  by  the  claimant  against  the  decree-holder  and  the 
judgment-debtor  the  plaintiff  prayed  for  a  declaration  that  the 
property  was  his  and  was  not  liable  to  attachment,  the  attached 
property  must  be  taken  as  the  snbject-matter  of  the  soit ;  and  the 
deoisiQn  has  been  approved  in  Dhan  Dm  v.  Zamurrad  Begam{}). 
The  only  thiog  that  distingmshes  that  case  from  the  present  is 
that  there  the  plaintiff  asked  for  a  declaration  of  his  title  to  the 
property,  as  well  as  a  declaration  that  it  was  not  attachable,  while 
here  he  asks  simply  for  a  declaration  that  it  is  not  attachable  as 
the  property  of  the  judgment-debtor. 

It  has  recentiy  been  held  in  Mcrshia  Barayal  v.  Elahi  Bux 

Khaf^2)  that  a  suit  by  an  unsuccessful  claimant  under  section  283 

is  only  a  suit  to  have  it  declared  that  the  property  is  not  liable  to 

att6M)hiiient  and  is  not  a  suit  to  establish  his  titie  to  the  property 

and  the  same  view  appears  to  have  been  taken  in  Kriatnam  Soar  ay  a 

V.  Pathma  Bee{^).    If  this  be  so,  it  would  seem  to  follow  that  the 

amount  of  the  debt  for  which  th^  property  is  attached  should 

primarily  determine  the  jurisdiction  as  held  in  Kriahnama  Chariwr 

V.  Srinivasa  Ayyangar{^)  and  Modhusudun  Koer  v.  Bahhod  Chwtder 

Roy{6)  and  earlier  cases  with  regard  to  suits  by  the  decree-holder. 

The  right  to  attach  would,  of  isourse,  depend  on  the  question  of 

titie  to  the  property  as  between  the  plaintiff  and  the  jadgment- 

debtor,  and  the  decision  would,  apparentiy ,  be  res  judicata  as  to  the 

title  between  these  parties,  if  the  suit  were  tried  before  a  Court  of 

competent  jurisdiction,  having  regard  to  the  value  of  the  property, 

otherwise  not ;  but  the  suit  itself  would  relate  to  the  right  to  attach 

and  not  to  the  titie.    There  is^  however,  a  recent  decision  of  this 

Court  in  Kayyana    Ohittemma  v.   Doosy    Gavarqmmaifi)   which 

appears  to  be  opposed  to  the  view  that  a  suit  by  an*  unsuccessful 

claimant  under  section  283  is  only  concerned  with  the  right  to 

attach.    It  was  there  held  that  when-  an  order  has  been  made 

agaiast  a  claimant  under  section  288,  and  he  fails  to  sue  within  a 

year,  the  order  is  conclusive  as  between  the  claimant  and  the 

JDdgment-debtor  not  only  as  regards  the  liability  of  the  property 

to  attachment,  but  also  as  to  the  claimant's  title  to  the  property, 


(1)  I.L.B.,  27  AU.,  440. 
(3)  I.L  Jt.,  29  Mad.,  151. 
(6)  I.L  Jl.,  16  Calo.,  104. 
27# 


(2).8  0.L.J.,881. 
(4)  I.L.R.,  4  Mad.,  I 
(6)  16  M.LJ.,  18t5. 
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KBiBHNAsiifi  and  tliat  a4)laimant  who  had  failed  to  sue  within  a  year  is 

^,         from  asserting  his  title  to  the  property  as  against  the  judgm j 

•uwDABAM    ^®^'  *^^  ^'^^^^  claiming  under  him,  although  the  attaohmeni 

Ohittue.    the  decree-holder  had  been  raised  and  the  property  not  broughfl 

sale  under  it.    It  would  appear  to  follow  from  this  decision 

the  claimant's  title  to  the  property  must  be  considered  as  the 

subject-matter  of  the  suit  in  a  case  like  the  present  and  that 

therefore  the  suit  was  within  the  jurisdiction  of  the  District  Judge. 

In  this  apparent  conflict  of  authority  we  have  resolyed  to  refra^ 

to  a  Full  Bench  the  following  question : — 

"  Is  the  present  suit  within  the  District  Munsifs  jurisdiction  P  ** 


The  case  came  on  for  hearing  in  due  course  before  the  Full 
Bench  constituted  as  above :  — 

K.  Bhashyam  Ayyomgar  lot  the  Hon.  Sir  F.  O.  Desikouchoaiar 
for  appellant. 

JT.  Srinivasa  Ayyangar  for  fibrst  and  second  respondents. 

The  Court  expressed  the  following 

Opinion. — Under  the  plaint  as  framed  in  this  case  the  suit  is 
one  for  getting  rid  of  the  effect  of  the  order  disallowing  the  claim 
of  the  plaintiff  to  the  property  when  it  was  attached  in  execution  . 
of  the  money  decree  which  had  been  obtained  by  the  defendants 
Nos.  1  and  2  against  the  third  defendant.  The  amount  for  which 
the  attachment  took  place  was  £s.  1 JOO,  while  the  value  of  the 
property  attached  was  Bs.  2^776.  Though  the  judgment-debtor 
was  impleaded  as  the  third  defendant,  the  plaint  contains  no 
statement  of  any  cause  of  action  as  against  him  for  a  declaration 
as  to  the  plaintiff's  title  to  the  property.  The  suit  must  therefore 
be  held  to  be  one  for  a  declaration  of  the  plaintiff's  right  rendered 
necessary  by  the  order  passed  against  him  allowing  the  attachment 
at  the  instance  of  defendants  Nos.  1  and  2. 

In  this  view  the  present  case  is  distinguishable  from  that  of 
Dwarka  Das  v.  Kameshar  Pra8ad(l)  in  which  the  Court  proceeded 
on  the  footing  that  there  was  a  distinct  claim  against  the  judgment- 
debtor  for  a  declaration  of  title  to  the  property  in  addition  to  the 
declaration  claimed  as  against  the  attaching  creditor.  It  follows, 
therefore,  that  the  valuation  of  the  subject-matter  of  the  suit  should, 
on  principle,  be  taken  to  be  the  amount  for  which  the  attachment  i 
.  .  ■ 

(1)  I.LJI.,  17  All.,  69.  \ 
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\  made,  viz.,  Es.  1,700,  that  amount  being  less  than  Che  value  of  Kbishnasami 
^the  property.  ^^^ 

It  was,  however,  urfi^ed  on  behalf  of  the  plaintiff  that,  in  a  case       Son a« 

'  '        ^  *  '  BUNOABAM 

like  the  present,  the  order  passed  on  the  claim  was  one  to  which  Chbtxiab. 
the  judgment-debtor  (the  third  defendant)  was  a  party,  and  there- 
fore, as  between  him  and  the  plaintiff,  the  title  to  the  whole 
property  was  in  dispute  and  the  value  of  the  property,  therefore, 
ehoald  be  taken  to  be  the  value  of  the  subject-matter  of  the  suit. 
In  the  plaint  there  is  no  allegation  that  the  third  defendant  was,  in 
f  act^  a  party  to  the  claim  proceedings,  nor  can  we  agree  with  the 
contention  that  he,  as  judgment-debtor,  was,  in  point  of  law,  a 
party  to  it.  Moidin  Kutti  v.  Kwihi  Kutti  AU{1)  is  a  recent  and 
direct  decision  against  this  oontention.  As  to  the  case  of  Kayyana 
dhiUemma  v.  Dooet/  0<waramma{2)^  we  think  that  the  learned 
Judges  proceeded  on  the  assumption  that  the  judgment-debtor 
was,  in  point  of  fact,  a  party.  If  it  was  intended  to  lay  down  a 
rule  that  a  jadgment-debtor  in  such  cases  is  necessarily  a  party  to 
the  order^  even  though  in  point  of  fact  he  was  not  a  parfy,  we 
cannot  agree  for  reasons  which  are  sufficiently  stated  in  the  case 
already  referred  to  Moidin  Kutti  v.  Kunhi  Kutti  Ali{\). 
r  We,  therefore,  answer  the  question  referred  to  us  in  the  affirm- 
ative, and  hold  that  the  suit  was  within  the  jurisdiction  of  the 
IDistrict  Munsif . 

The  case  came  on  for  final  hearing  before  (Benson  and  Wallis, 
J  J.)  when  the  Court  delivered  the  following 

TuoaMENT. — ^In  accordance  with  the  opinion  of  the  FulJ  Bench 
we  dismiss  the  appeal  with  costs. 

(1)  IX.B.,  25  Mad.,  721  at  p.  723.  (2)  16  M.L.J.,  165. 
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APPELLATE  CIVIL. 

Before  Sir  Arnold  White,  Chief  Justice^  and  Mr.  JueUce 
Subrahmania  Ayr/or. 

j^^  PARTHASABATHT  PILLAI  and  another  (Difbtoaots 

MtfOh  18,  19.  NOS.  2  AND  4),  ApPBLLANTSy 


April  28. 


r. 

THIEUYENGADA  PILLAI  and  others  (Plaxhtifp  aud 
Defendants  Nos.  1  to  5),  Respondents.* 

Hindu  LaWf  wills-^Charitahle  hequest^Sequeti  to  *  Dkarm  •  voidU        • 

One  0  bj  his  last  will  and  testament  bequeathed  certain  propei  lies  to  his 
daughter  in  the  following  words : — 

"  They  (the  execators)  shall  deliver  all  other  properties  to  her  on  ber  attain- 
ing proper  ag^  (i.e-i)  18  years  :  my  daughter  shall  use  and  enjoy  the  propnrtieB  for 
hex  life.  These  properties  shall,  after  her,  be  taken  by  her  issue.  In  case  ny 
daughter  may  not  perchance  have  any  such  issue,  she  should  dispose  of  as  she 
pleases  all  the  properties  she  may  have.  In  ease  »he,  perehanc^f  being  short  lived 
die  before  so  attaining  her  age,  the  executors  $hall  utilise  those  properties  for  Dhar- 
tnam.*'  The  daughter  died  issueless  before  attaining  majority.  The  plaintiff 
one  of  the  executors  and  the  next  heir  of  the  deceased  G  brought  this  suit  for 
declaring  the  bequest  to  *  Dharma '  void  and  tn  declare  the  right  of  plaintiff  to 
succeed  to  the  properties  bequeathed  to  the  daughter.  Mr.  Justice  Boddam  held 
the  bequest  to  *  Dharmam  *  void  and  decreed  the  plaintiff's  claim.    On  appeal,  held : 

Per  Chief  Justice. — The  bequest  to  *  Dbarmam '  is  void.  Runehordas  Vandra- 
wa/ndaa  v.  Parvatihhai  (L Jl.,  26  I.A.,  71),  followed. 

Per  StTBRAHMANiA  Atyar,  J. — ^The  word  *  Dharmam '  when  used  in  connectioD 
with  gifts  of  property  by  a  Hindu  has  a  perfectly  well-settled  meam'ng  and  con- 
notes ishta  and  poorta  donations.  The  word  is  a  compendious  term  referring  to 
certain  classes  of  pious  gifts,  and  is  not  a  mere  vague  and  uncertain  expression. 

The  testator  must  be  presumed  to  have  used  the  word  with  reference  to  the 
definite  objects  inculcated  by  shastraic  precepts  and  well  known  to  the  people^ 
and  therefore  the  g^f t  to  *  Dharmam '  is  not  void  for  indefinitenees. 

.Suit  by  plaintifE  for  oonstaniing  the  will  of  the  deceased  <?, 
for  declaring  the  invalidity  of  certain  provisions  of  the  will  and 
for  declaring  the  rights  of  the  plaintiff  to  the  plaint  properties  as 
the  next  heir  of  G, 

The  sole  question  involved  in  the  appeal  is  the  validity  of  a 
certain  clause  in  the  will  which  is  set  out  in  the  judgment  of  Mr. 
Justice  Subrahmania  Ayyar.  The  learned  Judge  who  tried  the 
suit  held  that  the  clause  was  invalid  and  passed  a  decree  in  favour 
of  the  plaintiff. 

*  Original  Side  Appeal  Ko.  44  of  1906,  presented  against  the  JudgmcBt 
and  decree  of  Mr.  Justice  Boddam,  dated  12th  April  1906,  in  Original  Suit  No.  47 
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The  ihiird  and  fourth  defendants  appealed.  Pj^tha- 

Mr.  jr.  A.  TtrvMorayanaehariar  for  appellant.  ''f^^ 

The  Ag.  Advocate-General  (Sir  F.  Bhashyam  Ayyangar)^  the         •• 
Hon.  Mr.  P.-  5.  Swdstcami  Ayyar  and  P.  Duraisawmy  Ayyavngar    vsNaADA 
lor  first  respondent.  ^"'^'^' 

C^  P.  Bamawnmy  Ayyar  for  third  respondent. 

JuDOifsin — Sir  Arnold  Whitb,  C.J. — I  am  of  opinion  that 
the  question  raised  in  this  appeal  is  covered  by  authority  which  is 
linding  upon  us.  I  do  not  think  it  can  be  suggested  that,  for  the 
purpose  of  the  point  in  question,  the  present  case  is  distinguishable 
from  Bunehordas  Vandratcandaa  v.  Parvatibhai{l)i  decided  by 
the  Privy  Council  in  1899,  and,  in  my  opinion,  the  absence  of 
any  course  of  decisions  in  this  Presidency  would  not  warrant  us 
in  placing  a  different  construction  on  the  word  *  Dharma '  from 
that  adopted  by  the  Privy  Council  in  the  case  referred  to. 

If  the  question  had  been  res  infegra  I  should  have  been  dis- 
posed to  adopt  the  view  taken  by  my  learned  brother  in  the 
judgment  he  is  about  to  deliver— largely  on  the  ground  that 
he  enjoys  an  advantage  which  I  do  not  possess  in  being  able 
to  investigate  the  question  by  the  light  of  original  authorities 
without  the  medium  of  translations,  and  that  in  a  question  such  as 
this  he  is  specially  qualified  to  pronounce  an  opinion. 

I  would  dismiss  the  appeal. 

SuBBAHMANiA  Ayyab,  J. — ^I  took  time  to  consider  as,  so  far 
as  I  am  aware,  this  is  the  first  occasion  the  question  of  the  validity 
of  a  bequest  in  the  terms  contained  in  the  will  here  has  come 
up  for  decision  in  this  Court.  The  will  is  written  in  the  Tamil 
language  and  the  passage  embodying  the  bequest  in  question  runs 
thus : — 
^uui^  ^Q^ssireo  ^fip(^  euiu^  euQ^eu^p^Qfiar  ^/burruSenfiru9(^i^ 

^gtfifilF^GiurAii)  Cd'iCiiijOaidbrif.uj^. 
of  which  the  translation  is — 

^'  In  case  she  perchance  being  short  lived  die  before  so  attain- 
ing her  age,  the  executors  shall  utilise  those  properties  for 
"  darumum.^' 

The  word  darumum  in  the  clause  is  a  Tamil  adaptation  oi  the 
Sanskrit  word  dharma.  Though  the  Sanskrit  term  and  the 
adaptations  thereof  in  the  vernaculars  of  India  possess  various 

(1)  L Jt.,  26 1.A.,  71.  ^  T 
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Pabtha-     aignifications^  there  can  be  no  doubt  that!  n  oonneotion-with  gifts 

^^lli      ^^  property  the  word  has  a  perfectly  well-settled  meaning.    In 

V*         that  context  the  word  denotes  objects  indicated  by  the  terms  ishia 
Thiru- 
▼ivoADA     Buipoorta^  the  texts  and  commentaries  connected  with  whidi  form, 

PiLLAi.  ^  ^Yily  explained  by  Mandlik  and  Saraswati,  the  foundation  of 
the  Hindu  Law  of  Endowments.  (See  TtfandliVs  ^Yyavahaia 
Mayukha/  pp.  333  et  seq.  and  Saraswati's  ^  Law  of  Hindu  Beligious 
Endowments/  Tagore  Law  Lectures  for  1892,  pp.  18  et  seq.).  As 
observed  by  these  scholars,  the  terms  ishta  ssiApoarta  occur  not  only 
in  the  Smritis  but  even  in  the  Big  Veda,  and  have  formed  the 
subject  of  elucidation  by  commentators  including  the  most  oSle- 
brated.  lahta  gifts  refer  to  gifts  at  the  altar  in  connection  with 
sacrificial  ceremonies  proscribed  by  Hindu  Sacred  books,  and  pooria 
gifts  refer  to  gifts  for  other  purposes  mentioned  and  extolled  there- 
in. In  his  work  on  Endowments,  Saxaswati  cites  a  number  of  pass- 
ages dealing  with  ishia  and  pooria  and  summarises  the  result  in 
Lecture  I.  Under  the  latter  head  and  learned  writer  enumerates 
construction  of  works  for  the  storage  of  water,  tanks,  wells,  &c., 
construction  of  temples,  gift  of  food,  relief  of  the  aick,  gifts  for 
promoting  knowledge,  the  bestowal  of  learning,  of  oows,  and  of 
lands,  the  last  three  being  described  as  atidoma  or  gifts  par  excel- 
lence.  In  support  of  the  statement  made  above  that  the  word 
dharma  when  it  occurs  in  connection  with  gifts  of  property  con- 
notes khta  and  pocrta  donations,  two  verses  of  Manu  and  some  of 
the  comments  on  one  of  them  by  the  two  great  commentators 
Medhatithi  and  EuUooka  as  well  as  by  Elaghavananda  noiay  be 
cited.  The  verses  are  Nos.  226  and  227,  Chapter  IV.  Dr.  BtLhler 
translates  them  thus  — 

*  "  Let  him,  without  tiring,  always  offer  sacrifices  {kkta)  and 
perform  works  of  charity  {pooria)  with  faith ;  for  offerings  and 
charitable  works  made  with  faith  and  with  lawfully  earned  money, 
(procure)  endless  rewards. 

Let  him  always  practise,  according  to  his  ability,  with  a  cheer- 
ful heart,  the  duty  of  liberality  [danadharma)^  both  by  sacrifices 


qf^^  ^^  qra^TRJW  ^rf^:  ll 

(Mandlik's  'Manava  Dharma  Shastra,'  Vol.  I,  pp.  567  and  568.) 
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{i»hta)  and  by  diaritable  worka  pooria,  if  he  finds  a  worthy     paktba- 

reoipient  (for  hia  gifte)."    '  Sacred  Books  of  the  East,'  Volume     •^,^^* 

XXV,  p.  164.  ». 

Thxbu* 
Medhatithi  thus  oomments  upon  the  second  verse : —  TmaioA 

*  "  Danadbarma    (i.«.),  tanks,  &o. ;   (the  expression   is  a)      ^^^^ 
oonjimotive  compound ;  or  that  dharma  which  is  dana. 

By  the  introduction  of  the  word  dharma  is  implied  absence 
of  affection  and  presence  of  sense  of  duty.*'  The  commentator 
oonoludes  with  the  obserration  that  '^  the  attitude  of  mind  just 
referred  to  should  exist  in  r^g^d  to  both  the  classes  of  gpifts,  viz., 
'4%hia  and  poorta.^^ 

Eullooka's  comments  on  the  same  verse  are : — 

t  The  dharma  spoken  of  as  dana  relating  to  Uhta  and  poorta, 
«.6.,  at  the  altar  (Vedi)  and  outside  it^  should,  withi  cheerful  heart 
land  according  to  ability,  be  always  performed  having  found  a 
Brahman  possessing  learning  and  austerity. 

Eaghavananda  observes : — 

t  Dana  is  distribution,  according  to  means  of  wealth  among 
those  in  need ;  dharma  in  that  form^  i.e.,  of  dana. 

Verse  219,  Gh.  IX  of  Manu  may  also  be  referred  to.  In 
it  among  properties  not  liable  to  partition  are  included  what  in 
that  text  are  called  yoga-ka/tema.  The  author  of  the  Mitakshara 
oommenting  thereon  writes : 

§  *^  The  term  Yoga-Kshema  is  a  conjunctive  compound 
resolvable  into  Yoga  and  Kshema,    By  the  word  Yoga  is  signified 

^n^   I   ^^    xftc^n   ^i^     f^^W^TRTIf   II    (MandUk's 
Alanava  Dharma  Sastra,  Vol.  I,  p.  568). 

t  <HI^^  H^llffe^    41^**1^^1^    ««R^*    ^    ^^ 

(ibid). 

t  ^  MmW%  ^lf^  j4^R*IHI:   I  ^  ^  I  (ibid). 

^Ttit^ra^r  II 
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Pabtua*     a  cause  of  obtainiDg  something  not  already  obtained  {khta) :  thatis^ 

^^LL^     a  saorifioial  aot  to  be  perfonned  with  fire  oonsecrated  aooording  to  the 

„  *•  Veda  and  the  law.    By  the  term  Kahema  is  denoted  an  auspicioiis 

yiKttADA     aot  which  becomes  the  means  of  oonserration  of  what  has  been 

'^'^'     obtained,  such  as  the  making  of  a  pool  or  a  garden,  or  the  giving 

of  alms  elsewhere  than  at  the  altar  {poorta).    Both  these,  though 

appertaining  to  the  father,  or  though  accomplished  at  the  charge 

of  the  patrimony,  are  indivisible :  as  Laugakshi  declares  *  The 

learned  have  declared  a  (pourta)  conservatory  act  Kshema  and  a 

(ishia)  sacrificial  one  Toga;  both  are  pronounced  ^indivisible)/ '* 

(Mit.  Inheritance,  Oh.  I.,  Section  IV,  §  28.) 

Eefening  to  some  diversity  of  opinion  among  comment-atoxa  as 
to  the  meaning  of  the  terms  yoga  and  kshema  in  the  above  verse  of 
Manu,  Dr.  Biihler  supports  the  interpretation  in  the  Mitakshara  in 
the  following  significant  passage  :  *'My  translation  of  yogakshemam, 
which  I  take  with  Medhatithi,  Narayana  and  Naiida  as  a  copulative 
compound  in  the  neuter  gender,  by  *  property  destined  for  pious 
uses  and  sacrifices '  rests  on  the  explanation  given  by  Vijnaneswara 
and  adopted  by  Haradatta  and  Nandapandita  on  the  parallel 
passages  of  G^autama  and  Vishnu.  I  prefer  it  to  all  others,  chiefly 
on  account  of  the  explicit  passage  of  Laugakshi  which  Vijnane- 
swara quotes.  In  its  favour  speaks  also  that  numerous  royal 
grants  allow  villages  or  land  to  Brahmanas  and  their  descendants 
for  the  performance  of  certain  sacrifices,  or  for  charitable  purposes, 
such  as  the  daily  distribution  of  food  (annasattra  or  sadavrata)  and 
that  the  occurrence  of  a  rule  in  the  Smritis,  declaring  property  given 
under  such  conditions  to  be  impartible,  is  no  more  than  might  be 
expected.'*  C  Sacred  Books  of  the  East,'  Volume  XXV,  p.  879) 
There  can,  it  seems  to  me,  be,  no  doubt,  that  the  word  diinrma  is 
a  compendious  term  referring  to  certain  prescribed  classes  of  pious 
gifts  and  understood  as  such  by  the  great  writers  on  Hindu  law^ 
old  as  well  as  recent,  and  that  it  is  not  a  mere  vag^e  and  uncertain 
expression.  Were  it  not  so,  it  is  scarcely,  likely  that  texts  such 
as  those  of  Katyayana  and  Manu  in  which  occur  expressions  which 
,  mean — 

•  **  that  which  has  been  appropriated  to  ihatma  '*  (Text,  of 
Katyayana,  cited  in  Colebrooke's  '  Digest,'  3rd  Edition,  Volume 
.   II,  page  471), 

^1^  W^  ^Rt^J^dH^  I    (Mandlik's  '  Vyavahara   Mayukha/ 
Sanskrit  text,  p.  49). 

_  Digitized  by  LjOOQiC 


Toil.  ZXX]  BfADBAS  SERIES.  345 

*  **  given  for  dharma  by  one ' '  (Manu,  chapter  VIII,  Verse  212),     partha- 
t "  what  a  man  has  promised  for  dharma*'  (Text  of  Eatyayana     'pj^^/ 
dted  in  Colebrcoke's  *  Digest/  Volume  I,  page  400),  ^^ 

would  have  been  phrased  in  the  way  they  have  been  using,  as  vbnqaba. 
they  do,  the  term  dharma  as  a  well-understood  word  which  required  ^^^^^^* 
no  explanation.  The  Smriti  Chandrika,  which  ranks  next  only  to 
the  Mitakshara  in  this  Presidency,  puts  the  matter  beyond  the 
possibility  of  a  doubt.  In  commenting  on  a  text  of  Sankha  which 
lays  down :  "  sons  cannot  divide  while  their  father  lives  although 
they  have  acquired  a  rin^ht  to  it  (father^s  wealth)  from  (the  time  of 
their  birth) ;  they  have  no  power  to  make  such  a  partition,  since 
they  are  not  their  own  masters  in  respect  of  wealth  {artha)  and 
religious  duties  {dharinay\  the  author  explains  non-independence 
as  to  dhamia  as  the  sons^  incompetence  to  do  by  themselves  any 
ishta-poorta  works  and  writes  thus  : — J  "  The  absence  of  indepen- 
dent power  in  respect  of  religious  duties  {dharma)  means,  likewise, 
want  of  competence  for  the  separate  performance  of  religious  eacri- 
fices  (ishta),  and  for  the  separate  formation  of  tanks,  &c.,  for  charit- 
able purposes  (poorta).  It  must  hence  be  understood  that  the  son 
must  maintain  consecrated  fire  and  perform  other  religious  acts  with 
the  permission  of  his  father  and  not  without  it/*  (Smriti  Chandrika, 
Krishnaswami  Iyer's  translation,  Ch.  I,  paragraph  22).  According 
to  this  great  authority  the  term  dharma  in  contexts  like  this  means 
iehiapooria.  Nor  is  it  difficult  to  understand  how  the  term  came  to 
bear  such  a  meaning  for,  as  is  frequently  the  ca«e,  a  word  originally 
expressive  of  one  thing  is  made  also  to  denote  other  things  with 
which  the  former  has  come  to  be  closely  associated  and  thus  dharma^ 
duty,  I.P.,  of  liberality  comes  to  mean  also  the  meritorious -forms  in 
which  that  duty  is  best  discharged. 

Now,  on  the  analogy  of  the  principle  with  reference  to  which 
say,  for  instance,  Hindu  women  are  presumed  to  take  only  a 
limited  interest  in  property  given  to  them,  on  the  ground  that 

^  ^w^  ^  ^  ^^TM  I  (Mandlik's  Manava  Dharma  Sasteras 
Vol.  II,  p.  1009). 

+  ^  «n^  m  W^*K"liq;  l   (Ghose's    Hindu    law.    2nd 
Edn.p,  746). 
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generallj  the  donors  insucli  cases  do  not  wish  to  confer  abaolote 
powers  ot  alienation,  it  seems  but  reasonable  that  Courts  called 
upon  to  construe  words  of  gift  by  a  Hindu  testator  such  as  we  hare 
here,  should  treat  the  shastraio  precepts  inculcating  the  performanoe 
of  the  duty  of  liberality  as  therein  pointed  out  and  the  uniyeisal 
observance  thereof  as  shown  by  the  innumerable  reli^ous  and 
charitable  endowments  studded  all  over  the  country,  as  reasons  with 
reference  to  which  gifts  for  dharma  could  be  upheld  as  intended  and 
understood  to  be  for  definite  objects  known  to  the  people,  even  were 
that  word  devoid  of  a  technical  import.  How  then  could  validity 
be  denied  to  such  gifts  the  word  being,  as  I  have  endeavoured 
above  to  show,  a  term  of  art  explained  with  precision  by  the 
highest  authorities,  and  this  from  a  time  anterior  to  that  within 
which  the  term  charity  in  Englidi  law  to  which  constant  reference 
was  made  in  the  argument  has  acquired  the  artificial  meaning  it 
has  there. 

It   is  the  non-reoognition  of  the  fact  that  the  term  dharma 
m  connection  with  gifts  by  Hindus  possesses  a  settled  meaning 
that  accoimts  for  certain  fantastic  illustrations  having  been  sug- 
gested as  showing  the  length  to  which   a  decision  upholding  gifts 
euoh  as  the  one  in  question  would  lead.     Take,  for  instance,  oobra- 
feeding  to  which  counsel  alluded  before  the  Judicial  Committee  in 
Bunchorda^  Vandrawandas  v.  Parvatibbai{l).    Surely  there  is  no 
text  or  commentary  which  lays  down  that  such  attention  to  the 
appetite  of  the  dreaded  reptile  is  among  the  meritorious  acts  of 
ishta  or  poorta.    But  even  assuming  it  to  be  otherwise,  execution 
of  such  a  trust  will  have  to  be  refused  but  only  because  in  the 
opinion  of  our  Courts  the  object  wa3  one  detrimental  to  public 
weal,  and  the  argument  in  question  would  seem  to  confound  the 
question  of  uncertainty  in  regard  to  object  with  the  question  of 
the  lawfulness  thereof.    The  truth  is  that,  as  must  be  mamfeet 
from  what  has  been  stated,  so  far  as  one  of  the  classes  is  concerned, 
viz.,  ishta,  the  objects  are  as  certain  £ts  they  can  be,  being  connected 
with  well-known  rites  prescribed  by  Shniti  texts ;  while  as  to  poorta 
that  is  not  less  so  having  regard  to  the  statements  in  the  authorities 
as  to  instances  thereof.     Those  authorities  are  too  numerous  to  be 
quoted  here.     Saraswati,  as  already  stated,  collates  a  number  of 
them  in  his  work  on  Endowments  and  the  untranslated  work  of 


(1)L.E.,  26.I.A.,  p.  71. 
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Hemadri^  apparently   deals  with   the    subject  at  great  length.      Pabtha-. 
It  is  sufficient  to  observe  that  the  principle  of  the  injunction  as  to       pillai 
pooria  works  is  service  to  fellow  beings  though  perhaps  some  of  the      ~,  *• 
forms  in  which  such  service  is  rendered  such  as  tanks,  wells,  avenues,     vengada 
Ac,  are  peculiar  to  the  country, — charity,  like  water,  taking  its 
colouring  from  the  soil  through  which  it  flows. 

Such  being  the  only  view  warranted,  as  it  seems  to  me,  by 
Bindu  Law,  I  think  I  ought  not  to  be  deterred  from  giving  effect 
to  my  conclusion  by  the  decision  in  Runchordas  Vwndrawandas  v. 
Paravatihhai{\)^  as  not  even  a  hint  was  given  to  their  Lordshsips 
of  the  explicit  and  paramount  authorities  that  exist  on  the  subject 
and  since,  unlike  as  in  Bombay  and  in  Bengal,  there  is  in  this 
Presidency  no  course  of  decisions  which  precludes  us  from  laying 
down  a  rule  in  accord  with  the  highest  indigenous  declarations 
of  the  law  and  in  consonance  with  the  universal  consciousness  of 
tbe  people  with  reference  to  a  matter  of  the  greatest  importance 
whether  regarded  from  the  point  of  view  of  the  interest  of  the 
oommunity  or  the  intentions  of  individual  donors. 

I  would,  therefore,  modify  the  decree  of  the  learned  Judge  by 
apholding  the  trust. 

The  Chief  Justice. — ^The  result  will  be  the  appeal  is 
dismissed. 

C.  F.  Vijiaraghamlu  Naidu  attorney  for  appellant. 


(1)  L.R.,  26  I.A.,  p.  71. 
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APPELLATE  CIVIL. 

Be/ore  Sir  Arnold  Wliiiey  Chief  Justice ^  and  Mr.  Jmiice  Miller, 
1907  MARUDAYI  akd  akother  (Dbpbndants,  Noe.  1  ahd  2), 

March  8.  APFBLLAHT«y 


DORAISAMI  KARAMBTAN  aio)  others  (Plawtifp,  and 
Dependants  Nos.  3  and  4),  Respondents.* 

Hindu    taw — Bight  of  representation — Divided   son  a»   nearest  aopinda  does  n^ 
exclude  divided  grandson  or  great  grandson. 

Partition  does  not  annul  the  filial  relation  nor  the  right  of  sncoesaion  inoi- 
dental  to  snch  relation.  The  right  of  divided  sons,  gnrandsont,  and  gr^t  grand- 
sont  of  the  last  male  owner  to  snooeed  to  his  divided  property,  it  the  same  mm 
in  the  case  of  undivided  family  property.  The  right  of  representation  exiata 
equally  in  the  former  as  in  the  latter  case,  and  the  divided  son  will  not,  cm  Uie 
principle  of  the  ozolnsion  of  remoter  by  nearer  sapindas,  dzolnde  the  divided 
grandson  in  the  sncoosslon  to  divided  property  of  the  ancestor. 

Ramappa  Naicken  v,  Siihammal,  (I.L.R.,  8  Mad.,  184),  referred  to. 

Muthuvadnganatha  Tevar  v.  Feriasami,  (I.L.K.,  16  Mad.,  15),  referred  to. 

Suit  for  the  recovery  of  possession  of  the  plaint -mentioned  lands 
with  profits  on  the  ground  that  the  plaintiff,  the  first  defendant's 
husband,  the  second  defendant's  father,  and  the  father,  of  defend- 
ants Nos.  3  and  4  were  brothers,  that  they  and  their  father  orally 
divided  their  properties  13  years  ago,  that  each  was  enjoying  his 
share  separately,  that  their  father  lived  with  plaintifE  and  enjoyed 
the  plaint  poperties  till  his  death,  that  after  his  death,  plaintiff  was 
enjoying  them  since  his  other  sons  predeceased  him,  and  that 
defendants  who  had  no  manner  of  [right  trespassed  upon  and 
wrongfully  took  possession  of  them. 

Defendants  Nos.  1  and  2  pleaded  that  the  father  was  not  given 
any  particular  share,  but  he  was  allowed  to^njoy  plaint  items  1  to 
3  till  his  death  as  well  as  mortgage  rights  over  "  A.tham  Fullam  " 
for  Bs.  200,  on  the  understanding  that  it  should  be  equally  divided 
among  his  sons  after  his  death  and  that  plaintiff  is  entitled  to  only 
a  quarter  of  them. 


*  Second  Appeal  No.  1164  of  1904,  presented  against  the  decree  of 
G.  F.  T.  Pown*,  Esq.,  District  Judge  of  Tanjore,  in  Appeal  Snit  No.  1083  of 
1903,  presented  against  the  decree  of  M.B.Ry.  P.  Aiyasami  Madaliar,  Distriot 
Munsif  of  Timvadi,  in  Original  Suit  No.  818  of  1902. 
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The  Distrioi  Munmf  found  that  the  partition  was  complete,  the    Habudjlti 
father  taking  one  share  and  the  plaintiff  and  his  three  deceased    dobIIiami 
"brothers  four  shares.    He  held  that  the  plaintiff  being  a  nearer  Kabambian. 
sapinda  to  his  father  than  defendants  Nos.  2 — 4  who  were  only 
grandsons,  was  entitled    to    the    whole  property  and    decreed 
plaintiff's  claim.     On  appeal  the  District  Judge  confirmed  the 
decree  on  the  ground  that  the  evidence  showed  that  the  plaintiff 
reunited  with  his  father. 

Defendants  Nos.  1  and  2  appealed. 

T.  B.  Venkaiarama  Sastri  for  the  Hon.  Mr.  P.  8.  Sivaawami 
Ayyar  for  appellants. 

r,  F.  Seshagiri  Ayyar  for  first  respondent. 

JoDGMENT. — ^The  plaint  in  this  case  alleges  that  the  plaintiff  and 
his  father,  after  partition,  were  enjoying  the  properties  obtained 
for  their  share  by  living  together  {ore  yogakshemamaga)  while 
the  rest  of  the  family  were  separately  enjoying  their  respective 
properties.  The  written  statement  of  the  first  and  second 
defendants  does  not  expressly  deny  this  allegation,  but  contains  in 
paragraph  11a  general  denial  of  all  facts  not  expressly  admitted. 

The  plaintiff  who  was  suing  for  possession  had  therefore  to  prove 
all  the  facts  necessary  to  establish  his  title,  and  the  first  issue  was 
framed  accordingly  as  follows  (omitting  unnecessary  words) : — 

'*  Whether  the  plaint  property  fell  to  the  share  of  plaintiff's 
father  and  was  in  his  and  plaintiff's  possession." 

The  plaintiff  gave  evidence  himself  and  examined  witnesses, 
and  the  District  Munsif  found  on  the  first  issue  that  the  property 
was  enjoyed  by  the  plaintiff's  father  till  his  death  and  after  that 
by  the  plaintiff  until  he  was  dispossessed.  We  have  read  the 
evidence  and  it  certainly  supports  this  finding,  and  as  certainly 
does  not  support  the  decision  of  the  lower  Appellate  Court  that 
the  plaintiff  and  his  father  reunited  after  partition. 

It  is  Indeed  conceded  that  there  is  no  evidence  to  support  that 
decision ;  but  it  is  lurged  that  had  the  defendants  distinctly  raised 
the  question  instead  of  setting  up  a  special  case  evidence  might 
have  been  led  to  the  point,  and  that  we  ought  now  to  allow  this 
to  be  done. 

We  do  not  think  we  can  do  so.  In  view  of  the  defendants' 
general  denial  of  the  allegations  on  which  he  based  his  title,  the 
plaintiff  ought  to  have  adduced  the  necessary  evidence  on  the  first 
issue,  and  to  allow  him  to  do  so  now  would,  having  regard  to  the 
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evidence  already  recorded,  fall  not  far  short  of  extending  to  him 
an  invitation  to  addnce  false  evidence.  It  is  indeed  dear  enough 
that  neither  the  plaintiff  nor  any  one  on  his  behalf  thought  of 
setting  np  a  case  of  partition  and  reunion  until  in  the  District 
Judge's  Court  it  was  seen  that  without  such  a  case  it  might  be 
difficult  to  be  sure  of  complete  success.  The  allegation  in  fche 
plaint  seems  rather  to  allege  that  at  the  partition  one  share  only 
was  allotted  to  the  plaintiff  and  his  father,  and  the  finding  on  the 
first  issue  is  against  that,  as  is  also  the  evidence  of  the  plaintiff 
himself.  We  therefore  proceed  on  the  footing  that  there  was  a 
Qomplete  partition  and  no  reunion. 

The  question  remains  whether  the  plaintiff  can,  as  has  been  held 
by  the  District  Munsif,  recover  the  whole  of  his  father's  share  of 
the  property,  to  the  exclusion  of  his  nephews,  the  secoildy  third 
and  fourth  defendants.  At  the  partition,  the  plaintiff's  brothers, 
the  fathers  of  the  second,  third  and  fourth  defendants,  reoeived 
each  his  share,  and  the  plaintiff  received  his.  It  is  now  contended 
for  the  plaintiff  that,  as  the  sole  surviving  son  of  his  father,  he 
excludes  his  nephews,  the  sons  of  the  predeceased  sons  of  the 
deceased. 

In  other  words,  the  contention  is  that  the  plaintiff  and  his 
nephews  being  divided  there  is  no  coparcenary,  and  where  there 
is  no  ceparoenary  there  is  no  right  of  representation,  and  the 
plaintiff  takes  the  whole  of  his  father's  estate  as  the  nearest 
sapinda.  This  contention  will  not,  in  our  opinion,  bear  examina- 
tion. It  is  pointed  out  in  West  and  Btihler's  *  Hindu  Law '  that 
the  Hindu  treatises  on  the  law  of  inheritance  amcmg  sons  and 
grandsons  proceed  on  the  assumption  of  a  partition  made  immedi- 
ately after  the  death  of  the  *  propositus '  (West  and  Bxihler,  third 
edition,  page  68).  This  is  probably  correct;  but  a  partition 
made  prior  to  that  event  will  not,  in  our  opinion,  affect  the  right 
of  inheritance  in  either  son  or  grandson.  A  partitlbn  ^'  resolves 
joint  rights  into  several  rights.  It  frees  so  much  of  the  estate  as 
falls  to  the  lot  of  the  father  from  any  present  proprietary  right 
on  the  part  of  the  divided  son,  but  it  does  not  annul  the  filial 
relation,  nor  the  right  of  succession  which  in  the  absence  of 
disqualification,  is  incidental  to  that  relation  "  {Ramappa  NaicJcen 
V.  8ithammal(l)).    It  was  not  suggested  in  the  argument  before  us 


(1)  X.L.B.,  2  Mad.,  182  at  p.  184. 
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that  this  is  not  a  correot  exposition  of  the  law,  nor  have  we  been  Habudau 
referred  to  any  case  or  to  any  text  book  of  authority  in  which  it  doeaisami 
has  been  called  in  question,  and  we  have  no  hesitation  in  accept-  Kakambiah. 
ing  and  following  it.  This  being  the  law,  it  cannot,  we  think,  be 
logically  contended  that  a  partition  annuls  the  relation  of  the 
grandson  or  the  grandson's  right  of  succession  incidental  to  that 
relation  unless  it  be  upon  tiie  ground  that  the  right  of  represen- 
tation cannot  under  the  Hindu  Law  exist  where  there  is  no 
existing  joint  family.  It  cannot  be  argued  that  a  right  of 
representation  is  incompatible  with  the  existence  of  separate 
interests  on  the  part  of  the  heirs  in  the  inheritance-  No  doubt 
Yijnaneswara  and  other  commentators,  in  expounding  the  doctrine 
of  representation  with  reference  to  the  partition  of.  the  ancestral 
estate,  speak  of  "  unseparated  brothers  ''  (Mit.  I  v.  2 ;  Saraswati 
Vilasa,  Poulkes,  sec.  207 ;  but  it  does  not  follow  that  the  same 
doctrine  ought  not  to  be  applied  among  separated  brethren.  And 
as  was  pointed  out  in  Ramappa  Naicken  v.  Siihammal{l\  if  Yijna- 
neswara  had  understood  partition  to  affect  the  laws  of  succession 
the  Mitakshara  would,  in  all  probability,  have  contained  an 
explicit  declaration  on  the  subject. 

It  must  however  be  conceded  that  to  allow  a  rule  of  succes* 
eion  per  stirpes  in  a  separated  family  is  to  admit  an  exception  to 
the  rule  of  Hindu  Law  by  which  the  inheritance  devolves  on  the 
nearest  sapinda ;  but  the  exception  is  one  which  in  our  opinion 
necessarily  follows  from  the  exposition  given  by  Vijnaneswara 
(Mit.  1.  1.3)  of  the  rights  of  sous  and  grandsons  in  the  estate  of 
the  grandfather.  It  is  true  that  the  exception  does  not  extend  to 
cognate  or  collateral  relations  but  that  is  because  they  take  an 
'  obstructed '  inheritance,  where  the  sons  and  grandsons  take  an 
^  unobstructed '  inheritance.  The  difference  is  explained  by  Sir 
T.  Muthusami  Ayyar  in  Muttuvaduganatha  Tevar  v.  PeriasamH^)y 
where  he  says  "  the  distinction  is  material  only  to  the  extent  that, 
in  the  one  case  the  nearer  male  heir  excludes  the  more  remote, 
while  in  the  other  the  doctrine  of  representation  expludes  this  rule 
of  preference.  It  is  founded  upon  the  theory  that  the  spiritual 
benefit  derivable  from  the  three  lineal  male  descendants  is  the 
same,  though  among  collateral  male  heirs  the  quantum  of  such 
benefit  varies  in  proportion  to  the  remoteness  of  the  male  heir 

(1)  I.L.R.,  2  Mad.,  182  at  p.  184.  (2)  I.L.B.,  16  Had.,  11  at  p.  15. 
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from  the  deceased  male  owner.  The  rale  that  to  the  nearest 
eapinda  the  inheritance  helongs  appUes  »like  whether  the  inhen- 
KaraUbun.  tanoe  is  '  obstrncted'  or  '  nnohetruoted  '  with  this  difference,  viz., 
that,  where  the  last  fall  owner  leaves  sfens,  grandsons,  and  great- 
grandsons,  their  sapinda  relationship  confers  equal  spiritqal 
benefit  on  him  though  their  blood  relationship  is  not  the  same, 
and  they  are  aU  coheirs  within  the  meaning  of  the  role."  These 
observations  are  applicable  alike  to  separated  and  unseparated 
descendants  of  the  male  owner,  for  it  cannot  be  contended  that 
partition  in  any  way  affects  the  capacity  of  a  son  or  a  grandson 
to  confer  spiritual  benefit  upon  his  ancestor. 

If  then  this  dictum  of  Sir  T.  Muthusami  Ayyar  is  accepted 
as  declaring  the  true  reason  of  the  law  the  matter  is  ^bite  clear; 
but  if  in  spte  of  his  authority  we  shrink  from  resting  a  rule  of 
Hindu  Law  in  this  Presidency  upon  the  doctrine  of  religious 
benefit  even  in  the  case  of  sons  and  grandsons,  we  are  neverthe- 
less bound  to  recognise  the  rule  itself  and  to  give  effect  to  it  if  its 

meaning  is  dear. 

The  Mitakshara  gives  to  the  grandson  an  'unobstructed  » 
right  by  his  birth  to  the  separate  property  of  his  grandfather 
(vide  remarks  of  Telang,  J.,  in  Apaji  Narhar  KMarm  v. 
Ramehandra  Bavji  Kulkarniil),  and  partition  does  not  annul  it  or 
convert  it  into  an  'obstructed'  right;  therefore,  the  existence 
of  a  son  cannot  defeat  it  although  both  son  and  grandson  are 
separated  from  their  ancestor  and  from  one  another. 

It  maybe  said  that  if  this  is  the  correct  view  the  grandson 
separated  from  his  own  father  as  well  as  from  his  grandfather 
ought,  oven  in  the  life-time  of  his  father,  to  take  a  share  of  his 
grandfather's  estate.  This-  right  is  denied  to  him  by  the  Daya 
Bhaga  (III  1  19)  for  reasons  drawn  from  the  doctrine  of  religious 
benefit;  the  question  whether  it  camiot  for  the  same  reasons  be 
denied  to  him  in  Madras  is  one  which  we  need  not  discuss  in 

this  case.  ,     ,     .       ,_.  i  i.««^ 

We  do  not  fiid  in  any  of  the  text  books  to  which  we  have 
been  referred,  any  statement  of  the  law  whidi  conflicts  with  the 
view  we  have  endeavoured  to  set  forth.  The  remarks  in  8ax- 
.adhikari's  '  Hindu  Law'  at  page  881  where  the  learned  anther 
is  dealing  with  the  order  of  succession  in  a  divided  family  may 

(1)  I.L.B.,  16  Bom.,  29  at  p.  66. 
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appear  on  a  first  reading  somewha*  to  support  the  contrary  view,   ;marudati 
but  his  a4option  of  the  illustration  given  in  Dayakrama  Sangraha     doraibami 
1*3  and  of  tho  restriction  enunciated  in  the  next  section  of  the   Karambian. 
same  treatise,  shows  that  when  he  lays  down  a  rule  that  the  son 
excludes  the  grandson,,  he  means    that    he   exelndes  his   own 
separated  son  (m'tfe  also  page  567). 

We  are  of  opinion  that  the  plaintiff  is  entitled  to  recover  only 
one-third  of  his  father's  estate  from  the  defendants,  and  we  modify 
the  decrees  of  the  lower  Oonrts  accordingly  with  proportionate 
costs  throughout  (to  be  paid  and  received). 


.       APPEIiLATE  CIVIL. 

^ifore  Mr,  Justice  Benson  and  Mr.  Justice  Wallis. 

NATTU  KRISHNAMA  CHARIAR  (Plaintiff),  Appellant,  1907. 

[March  5,  12.^ 

ANNANGABA  CHARIAR  and  others  (Defendants), 
Respondents* 

Ttansjer  of  Property  Acty  Act  IV  o/1882, 8.  S5— Mortgagee  holding  two  mortgages  on 
same  property  and  who  has  sued  on  the  Jirst  mortgage  and  sold  the  property 
icithout  mentioninff  the  second  mortgagCy  cannot  sue  on  his  second  mortgage. 

A  mortgagee  who  is  made  a  dofendant  under  section  85  of  the  Transfer  of 
Property  Act  and  who  omits  to  sot  np  a  mortgage  is  barred  from  saing  on  such 
mortgage  when  in  consequeuoe  of  his  omission  the  property  is  ordered  to  be  sold 
free  from  the  mortgage  which  had  not  been  pleaded. 

Sri  Qopal  y.  Pirthi  Singh,  (IJi-E.,  24  All.,  429),  referred  to. 

A  party  holding  two  mortgages  on  the  same  property  and  suing  on  the  first 
mortg^age  alone,  is  in  respect  of  the  secoud  mortgage  a  party  to  the  suit  under 
Bection  86  of  the  Transfer  of  Property  Act ;  and  if  he  omits  to  mentiou,  his 
second  mortgage  and  the  property  is  ordered  to  be  sold  free  ol  such  mortgage, 
he  cannot  afterwards  sue  to  enforce  his  second  mortgage  against  such  property. 

Sundar  Singh  v.  Bholuy   (I.L.B.,  20  All.,  322),  dissented  from. 

Dorasamy  v.  Venkata^esha  Aiyar,  (I.L.R.,  26  Mad.,  108),  followed. 

Suit  to  recover  amount  due  on  a  hypothecation  bond  executed 
by  first  defendant,  the  undivided  father  of  defendtints  Nos,  2  and 
3  to  fourth  defendant  by  whom  it  was  assigned  to  plaintiff. 

*  Second  Appeal  No.  1381  of  190l|  presented  against  the  decree  of  B.  D. 
Broadfoot,  Esq.,  District  Judge  of  Ghingleput,  in  Appeal  Suit  No.  106  of  1904, 
presented  against  the  decree  of  M.R.Ry.  0.  Krishnasamy  Bow,  District  Munsif 
of  Conjeeverara,  in  Original  Suit  No.  699  of  1903. 

28*         . 
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Kattu  The  fourth  defendant,  who  had  a  prior  mortgage  on  the  same 

ChISiar^  properties  from  first  defendant,  had  previously  obtained  a  decree 

«•         on  his  first  mortgage  without  mentioniug  the  second  mortgage 
^^  ,        _        _ 

Ghabiab.     and  m  execution  of  such  decree  the  mortgaged  properties  were 

purchased  by  defendants  Nos  5  and  6.    Defendants  pleaded  thai 

the  suit  on  the  second  mortgage  was  imsustainable  under  the 

eiroumstances. 

The    District  Munsif  decreed  for  plaintiff.    His  judgment 
was  reversed  on  appeal  and  the  plaintifi^s  suit  was  dismissed. 

The  plaintiff  appealed  to  the  High  Court. 

V.  Krishnaswami  Ayyar  for  appellant. 

The  Hon.  Mr.  P.  8.  Sivaswami  Ayyar  for  respondent. 

Judgment. — ^This  is  a  suit  for  the  sale  of  property  which 
was  mortgaged  by  the  mortgagor  to  the  present  mortgagee  along 
with  other  property,  and  was  then  again  mortgaged  to  him  under 
the  mortgage  which  is  now  sued  on.  The  mortgagee  sued  on 
the  first  mortgage  and  obtained  a  decree  for  sale,  and  then  brought 
the  present  suit  for  sale  on  the  second  mortgage.  The  Diakiet 
Munsif  gave  him  a  decree,  but  the  District  Judge  reversed  lA 
judgment  and  dismissed  the  suit.  It  has  been  held  by  this  Court 
in  Dorasami  v.  Venkatasesh  Ayyar(l)  that  a  mortgagee  is  not 
entitled  to  bring  a  suit  on  a  prior  mortgage  for  sale  of  th9 
mortgaged  property  subject  to  a  subsequent  mortgage  in  his  own 
favour,  but  if  he  chooses  to  take  the  consequences  there  is,  we  think, 
nothing  in  law  to  prevent  from  bringing  a  suit  on  the  fisal 
mortgage  without  reference  to  the  subsequent  mortgi^e  and 
obtaining  a  decree  for  sale  of  the  mortgaged  property  in  satisfactiaB 
of  the  first  mortgage  and  free  from  the  second  mortgage.  Iha 
is  what  the  plaintiff  has  done  in  the  present  case.  Although  hi 
said  nothing  about  the  second  mortgage  in  his  plaint,  still  beii^ 
in  fact  a  party  to  the  suit  and  a  second  mortgagee,  he  was,  in  oor 
opinion,  in  the  same  position  as  regards  the  second  mortgage  as  ai^ 
other  mortgagee  under  a  mortgage  other  than  the  mortgage  sued  os 
who  had  been  made  a  party  defendant  to  the  suit  under  section  81 
of  the  Transfer  of  Property  Act  in  accordance  with  the  policy  of  tin 
Act  which  requires  all  parties  interested  in  the  mortgaged  propeitf 
to  be  before  the  Court  in  order  that  they  may  have  an  opportanity 
of  assorting   their  claims  and  be  bound  by  the  decree.     In  audi 


(1)  I.L.B.,  25  Mad.,  108. 
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a  case  it  was  held  by  the  Privy  Counoil  in  Sri  Oopal  v.  Pirthi      Nattu 
Singh{l)  that  mortgagees  who  were  made  defendant  under  section  ^h^"  j^J^ 
85  of  the  Transfer  of  Property  Act  and  failed  to  set  np  a  mortgage         *• 
prior  to  the  suit  mortgage  were  barred  from  afterwards  bringing     chabiab. 
a  suit  for  sale  on  such  prior  mortgage  which  they  might  and 
ought  to  have  set  up  in  the  former  suit.    The  decree  in  the 
former   suit  to  which  they  were  parties  ordered  some  of  the 
mortgaged  properties  to  be  sold  free  of  all  incumbrances  and  the 
rest  to  be  so  sold  after  redeeming  the  prior  debts  scheduled  in  the 
decree.     This  was  in  e£Eect  a  decision  that  the  mortgaged  property 
was  to  be  sold  free  from   the  mortgage   which  had  not  been 
pleaded.    Similarly  in  the  present  case  the  decree  in  the  first  suit 
between  the  same  parties  directed  that  the  property  should  be 
sold  free  from  the  mortgage  which  is  now  sued  on,  and  now  to 
pass  a  decree  for  sale  of  the  same  property  on  the  second  mortgage 
would  be  inconsistent  with  the  decree  in  the  former  suit. 

Where  a  decree  for  the  sale  of  mortgaged  property  is  passed  in 
a  suit  to  which  another  mortgagee  of  the  same  property  is  not 
made  a  party,  such  mortgagee  may  be  entitled  in  his  turn  to 
ohtain  a  decree  for  sale  on  his  mortgage,  notwithstanding  the 
confusion  that  may  result,  but  that  is  not  the  present  case.  Here 
the  mortgagee,  when  as  a  party  to  the  former  suit  he  omitted  to 
put  forward  his  rights  under  the  second  mortgage,  consented  to 
the  property  being  sold  free  of  the  second  mortgage,  and  waived 
his  right  to  have  it  sold  in  satisfaction  of  such  mortgage. 

It  may  be  open  to  him  when  the  decree  in  the  first  suit  is 
executed  to  enforce  his  claim  on  the  second  mortgage  under 
section  97  of  the  Transfer  of  Property  Act  by  proceeding  against 
any  surplus  that  remains  after  satisfying  the  decree,  but  he  is  not 
in  our  opinion  entitled  to  maintain  the  present  suit  for  sale  on  the 
second  mortgage.  The  appellant  has  relied  on  the  decision  in 
SuTidar  Singh  v.  Bholu{2)y  but  the  grounds  on  which  that  case  was 
decided  are  dissented  from  in  Doraaami  v.  Venkatasesh  Ayyar{Z)  and 
are,  we  think,  opposed  to  the  principles  upon  which  the  Privy 
Ooxincil  proceeded  in  Sri  Gopal  v.  Pirthi  Sii9gh{i)  and  we  are 
accordingly  unable  to  follow  it. 

The  second  appeal  is  dismissed  with  costs. 


(1)  I.L,B.,  24  All.,  429.  (2)  I.L.R.,  20  All.,  322. 

(3)  I.L.R.,  25  Mad.,  108. 
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APPELLATE  CIVIL. 

before  Mr,  Justice  Miller  and  Mr,  Justice  WaUis, 

1907.  SAMBASIYA  AYYAR  and  otbers  (Defendakts),  Appellahis, 

February  27.  ' 


March  8. 


VISVAM  AYYAR  (rLAiMxiFF),  (akd  His  L.H.),   Resposdbkt.* 

Hindu  Law — Gift  to  tvidoWf  covstruetion  of. 

A  and  B  brought  a  tnit  against  C  for  diTision  of  what  A  and  B  alleged  to  be 
joint  fatuily  property  and  C  alleged  to  be  his  divided  proper-ty.  A  died  and  T 
his  widow  was  brought  on  the  record  as  his  repreftentative.  V  and  B  withdrew 
from  the  suit  on  C  giving  them,  jointly,  some  lands  under  a  deed,  which  recited 
that  C  gave  the  lands  as  a  matter  of  favour  at  the  request  of  Fand  Bto  be 
enjoyed  by  V  and  B  in  equal  portions  with  the  right  of  gift,  sale,  etc  V  devised 
her  share  to  D.    In  a  suit  by  B  to  recover  the  lands  from  D,  held : 

Per  MiLLKR,  J. — There  was  nothing  in  the  circumstances  of  the  case  t^  raise 
any  piesumption  bnsed  on  the  sex  of  V  that  the  gift  to  V  was  one  for  life  onif, 
in  the  face  of  the  express  words  of  the  deed  ^rhich  purport  to  convoy  an  abeofaits 
estate : 

Per  Wallis,  J. — In  construing  such  document«,  the  situation  of  the  partiei 
and  their  rights  at  the  time  must  be  taken  into  consideration.  There  is  nothing 
in  the  circumstances  or  the  document  to  show  that  C  intended  to  enlarge  tb^ 
widow's  interest  in  the  property  given  her  to  foil  ownership.  The  words  *  job 
shall  enjoy  the  said  lands  with  the  rights  of  gift,  sale,  &c.',  do  not  necesssHIr* 
indicate  such  an  intention.  V  therefore  took  only  a  widow's  estate  in  ibe 
properties  given  by  the  doed. 

Dinonath  Muker^i  v.  Oopal  Chui-n  Mukerji,  (8  C.L.R.,  67),  referred  to. 

Sreemuity  Rahutty  Dosnee  v.  Sib  Chunder  MulUeh,  (6  MJ.A.,  1),  referred  to. 

The  suit  was  for  possession  of  the  plaint  lands,  together  with  pasi 
profits.  The  plaintiff  alleged  that  the  said  lands  belonged  to  hia 
family  and  were  in  the  possession  of  his  brother's  son's  widow, 
Venkammal,  with  his  consent,  and  that  the  said  Venkammal 
having  died  on  4th  October  1898,  he  was  entitled  to  take  poss^ 
sion  of  them.  He  further  alleged  that  the  defendants  wee 
holding  wrongful  possession  of  the  said  lands.  The  defendants 
Nos.  1  and  2  pleaded  that  the  plaint  lands  belonged,  originaHj, 
to  Meenakshi  Iyer,  a  natural  brother  of  the  plaintifiE,  but  adopted 
into  another  family  and  were  given  together  with  some  other 


•  Second  Appeal  No.  638  of  1904,  presented  agnuxst  the  decree  of  J.  Hewetscm, 
Esq.,  District  Judge  of  Trichinopoly,  in  Appeal  Suit  No.  8  of  1903,  presented 
against  the  decree  of  M.R.By.  S.  Bamaswami  Ayyangar,  District  MniMif  t^ 
Kulitalai,  in  Original  Suit  No.  293  of  1902. 
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properties,  not  in  suit,  to  the  plaintiff,  and  the  said  VenkammsJ,  Sambasiya 
under  a  karar,  dated  19th  April  1865,  to  be  enjoyed  by  them  -^^^^^ 
absolutely  and  ivith  full  powers  of  alienation,  that,  in  the  division 
of  the  said  properties  soon  after  between  Venkammal  and  the 
plaintiff,  the  plaint  lands  went  to  the  former's  share  and  were 
enjoyed  by  her  in  her  own  right  for  over  30  years,  that  she 
made  a  gift  of  items  Noa.  1  to  5,  8  and  9  to  her  brother,  the  first 
defendant  under  a  deed  of  gift,  dated  4th  May  1895,  and  then  be- 
queathed the  items  Nos.  6  and  7  also  to  him  by  a  will  executed  by 
her  on  30th  September  1898  and  that  the  first  defendant  has 
consequently  been  enjoying  the  plaint  items  since  the  date  of  the 
gift  and  the  date  of  Venkammal's  death. 

The  material  portions  of  the  karar,  the  construction  of  which 
was  the  substantial  question  in  the  case  were  as  follows  : — 

"Agreement  executed  on  19th  April  1865  corresponding  to 
9tb  Chitrai,  Kurothana,  to  you  1.  Venkammal,  wife  of  Mathuru 
Bhuthayyan,  residing  in  Mutharasanallore,  Trichinopoly  Taluk 
and  2.  Vis  vara  lyen,  son  of  Perayyen,  by  Minakshi  lyen. 
...  I  out  of  regard  that  you  are  related  to  me  by  blood  took 
you  into  my  adopted  family  as  you  who  are  my  blood  relatives  and 
Panchanadha  lycn  and  Sambayyan  had  not  much  property. 
.  .  .  I  gave  you  as  a  matter  of  favour  the  properties  in  the 
Mutharasanallore  village.  .  .  .  All  these  properties  I  have 
given  to  you  on  the  condition  that  you  should  enjoy  them  in  equal 
portions  and  that  I  should  get  the  patta  thereof  made  in  your 
name.  .  .  .  You  shall  enjoy  the  said  lands,  etc.,  with  the 
rights  of  gift,  sale." 

The  further  facts  necessary  for  the  report  appear  in  the 
judgment.  The  District  Munsif  dismissed  the  suit,  holding  that 
Venkammal  had  an  absolute  right  to  her  share  under  the  karar. 

On  appeal  his  judgment  was  reversed  and  the  plaintiff's 
claim  decreed. 

Defendants  appealed  to  High  Court. 

Sir  F.  Bhashyam  Ayyangar  and  K.  8.  Oopalaratnam  for 
appellants. 

The  Hon.  Mr.  P.  8,  Siva^wami  Ayyar  for  first  respondent. 

T,  V,  Seshagiri  Ayyar  for  second  respondent. 

JuDGMEOT — Miller,  J. — ^In  1863  Madurbuthayyan  and  his 
uncle  Visvam  Ayyan  (the  plaintiff)  sued  one  Minakshi  Ayyan  for 
partition  of  certain  property  alleged  by  them  to  belong  to  a  joint 
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Bambauta  family  of  whioh  thej  and  he  were  members^  but  which  acoordiiig 
^^  to  him  fonned  part  of  his  and  his  adoptive  father's  share  of  that 
property  after  division. 

Madorbathayyan  died  pending  the  suit  and  Venkammal  his 
widow  was  brought  on  the  record  apparently  as  his  representative 
though  how  she  was  entiled  to  demand  a  partition  after  his  death 
is  not  easily  seen.  Then  the  matter  in  controversy  was  settled 
out  of  Court  by  a  *  karar '  exhibit  I,  under  which  Minakshi  Ayyan 
gave  to  Venkammal  and  Yisvam  Ayyan  certain  land  in  equal 
shares  in  consideration  of  their  withdrawing  the  suit  and  trans- 
ferring to  his  name  the  revenue  registry  in  respect  of  some  other 
land.  Venkammal  disposed  of  her  share  by  gift  and  will  to  the 
defendants,  and  Visvam  Ayyar  now  sues  to  recover  it  as  ancestral 
property  of  his  family. 

The  District  Munsif  dismissed  the  suit,  but  the  District 
Judge,  holding  that  Venkammal  took  only  a  widow's  estate  iinder 
exhibit  I,  has  given  the  plaintiff  a  decree  for  possession. 

The  question  is  one  of  the  proper  construction  of  exhibit  I 
which  in  terms  conveys  an  absolute  title  to  both  donees. 

It  has  to  be  remembered  that,  at  the  time  when  exhibit  I  was 
executed,  Venkammal  had  no  claim  which  sbe  could  enforce 
against  Minakshi  Ayyan  in  that  suit.  Her  claim  was  only  to 
maintenance,  and  for  that  Visvam  Ayyan  was  as  miich  responsible 
as  Minakshi  Ayyan,  assuming  that  the  family  was  undivided. 

If  the  family  was  then  divided,  and  it  is  found  in  this  suit  by 
both  Courts  that  it  was  divided  before  the  suit  of  1863,  then 
Venkammal  had  no  claim  against  Minakshi  Ayyan. 

If  Minakshi  Ayyan  had  been  able  by  a  gift  to  get  Visvam 
Ayyan  to  withdraw  the  suit  for  partition,  Venkammal  clearly 
could  not  have  continued  it. 

In  ihese  circumstances  I  find  it  diflSoult  to  infer,  as  we  are 
asked  to  do,  that  Minakshi  Ayyan  gave  Venkammal  what  would 
have  come  to  her  on  her  husband's  death  had  the  gift  been  to  her 
husband  while  he  was  alive  and  had  he  agreed  to  withdraw  the 
suit.  It  is,  I  think,  unsafe  to  attempt  in  this  way  to  arrive  at 
Minakshi  Ayyan's  view  of  the  situation.  We  must  take  the 
circumstances  as  they  stood  at  the  time  of  the  gift  and  construe 
the  gift  with  their  aid  and  with  the  aid  of  the  words  of  the 
document  itself.  At  the  time  of  the  gift  Venkammal  was,  on  th^ 
footing  that    the    family   was    undivided,   entitled  as    against 
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Minakahi  Ajjan  to  reoeive  from  him  a  portion  of  her  main- 
tenance, and  on  the  footing  that  the  family  was  divided,  to 
reoeive  from  him  nothing  at  all.  He  was,  indeed,  not  entitled 
to  make  over  to  her  her  husband's  share.  If  the  family  was 
ondivided  that  belonged  to  Yisvam  Ayyan  as  much  as  to  him. 

We  may  then  either  take  the  view  that  something  was  given 
to  Venkammal  to  present  her  from  opposing  the  withdrawal  of 
the  suit,  though  she  could  not  have  successfully  done  so,  or 
adopt  the  suggestion  that  what  was  given  was  given  as  that 
portion  of  the  maintenance  allowance  which,  if  the  family  were 
held  to  be  undivided,  Minakshi  Ayyan  might  have  been  bound  to 
provide. 

A  third  possibility,  and  one  which  seems  to  meat  least  as 
likely  as  either  of  the  others,  is  that  Minakshi  Ayyan  knew  he 
had  a  good  case,  bnt  knew  also  that  he  was  comparatively  rich 
and  his  relatives  were  poor,  and,  as  he  alleged  in  exhibit  I,  gave 
to  Yenkammal  a  small  portion  of  his  property  as  a  matter  of 
favour. 

In  none  of  these  cases  does  there,  in  my  opinion,  arise  any 
presumption  (based  on  the  sex  of  Venkammal)  that  what  was 
given  to  her  was  a  life  estate  or  other  limited  estate.  Certainly 
there  is  no  presumption  which  can  stand  against  the  express 
words  of  exhibit  I,  which  J)urport  to  convey  an  absolute  estate 
and  do  not  draw  any  distinction  between  the  two  donees.  On 
the  other  hand,  the  presumption  seems  to  be  that  Minakshi 
Ayyan  gave  the  two  donees  the  same  estate  in  the  property 
given  and  that  he  gave  to  Venkamml  what  he  would  have  given 
her  husband. 

I  have  not  thought  it  necessary  to  discuss  the  various  cases 
oited  at  theT^ar.  The  only  one  which  really  touches  the  main 
question  before  us  is  SreemuUy  Babuity  Losses  v.  Sibohunder 
MuUick(l),  and  there  the  fcwts  were  very  diJBPerent.  The  property 
taken  by  the  widow  was  clearly  given  to  her  as  the  share  of  her 
deceased  husband  to  which  she  was  entitled. 

I  would,  therefore,  allow  the  appeal  and  restore  the  decree  of 
the  Court  of  First  Instance. 

Wallis,  J. — It  is,   of  coarse^   open  to  parties   effecting   a  . 
partition  to  agree  as  among  themselves,  as  one  of  the    terms  of  a 
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Sambasiva  compromise,  that  a  widow  of  a  deceased  member  of  the  family 
^^J^*  should  lake  the  property  assigned  to  her  as  fall  owner  and  not 
VisvAM  for  life  only,  and  thongh  an  agreement  in  these  terms  might  not 
be  binding  and  might  even  be  a  fraud  on  members  of  the  family 
not  parties  to  the  compromise,  it  would  stand  good  as  between  the 
parties.  It  must,  however,  I  think,  appear  clearly  from  the 
instrument  by  which  effect  is  given  to  the  compromise,  that  it  was 
the  intention  of  the  parties  to  enlarge  the  estate  which  the  widow 
would  ordinarily  take.  This  is,  of  coarse,  a  question  of  construction 
of  the  document,  but,  in  construing  documents  such  as  this,  the 
situation  of  the  parties  must  be  looked  at,  and  the  deed  must  be 
construed  with  reference  to  the  situation  of  the  parties  and  their 
rights  at  the  time  the  deed  was  executed  {Sreemutty  Babuttfj  Dosse$ 
V.  Sibchunde)'  MulUck{\)y  Dinonath,  Mukerji  v.  Gopal  Churn 
Mukerji(2)^  and  Oanpat  Rao  v.  Ram  Chandar(3)).  In  these  cases  it 
was  held  applying  this  rule  of  construction  that  an  instrument 
of  compromise  did  not  give  the  widow  a  larger  estate  than 
she  was  entitled  by  law  to  claim,  but  the  facts  were  somewhat 
different  from  those  of  the  present  case.  In  the  first  case, 
the  property  given  to  the  widow  was  in  satisfaction  of  her 
admitted  rights  as  a  widow,  and  the  deed  merely  settled  the 
amount  to  which  she  was  entitled.  In  the  second  case,  the  widow 
had  established  her  rights  as  a  widoVtr  in  litigation,  which  went 
up  to  the  Privy  Council,  and  the  deed  was  in  settlement  of  the 
cldms  so  established.  In  the  third  case  also,  the  claim  of  the 
widow  on  the  property,  at  least  to  the  extent  of  maintenanoe, 
was  admitted,  and  the  deed  was  construed  as  having  been  entered 
into  in  settlement  of  such  claims.  The  peculiar  feature  of  the 
present  case  is  that  the  deed,  executed  by  the  defendant  in  the 
partition  suit,  and  accepted  by  the  plaintiffs  in  that  suit,  who  were 
the  widow  and  the  plaintiff  in  the  present  suit  as  embodying  the 
terms  on  which  the  suit  was  compromised  in  effect,  denies  that  the 
plaintiffs  had  any  rights  in  the  property  which  they  were  seeking 
to  partition,  and  conveys  a  comparatively  small  portion  of  the 
plaint  property  to  them  at  their  request  as  a  matter  of  favour. 
Too  much  importance,  however,  should  not,  I  think,  be  attached  to 
this  statement  which  may  well  have  been  inserted  by  the  executant 


(1)  6  M.T.A.,  1  at  p.  16.  (2)  8  C.L.R.,  67. 

(3)  I.L.R.,  11  AU.,  296. 
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in  order  that  tho  deed  might  not  afterwards  be  relied  upon  against 
him  by  other  persons  as  an  admission  of  the  partible  character 
of  the  property.  Whether  the  claim  was,  in  fact,  an  unfounded 
one  or  not,  depends  upon  whether  the  family  which  had  once 
divided  had  afterwards  re-nnited,  and,  as  the  District  Judge  points 
out,  it  is  not  now  easy  to  form  an  opinion  on  this  question  on 
such  evidence  as  is  forthcoming  forty  years  later.  What  we  have 
to  consider  is  whether  the  terms  of  the  deed  viewed  as  a  whole 
manifest  with  sufficient  qlearness  an  intention  to  give  the  widow  a 
larger  estate  in  the  property  conveyed  to  her  than  she  claimed,  or 
was  entitled  to  claim  in  the  suit  which  was  compromised  by  the 
deed,  and  to  decide  this  question,  it  will  be  convenient  to  summa- 
rise the  provisions  of  the  deed.  It  recites  that  one  of  the  plaintiffs, 
the  hnsband  of  the  other,  and  the  defendant  wore  all  descended 
from  a  common  ancestor  ;  that  the  defendant  had  been  adopted  by 
another  son  of  the  common  ancestor  ;  that,  out  of  regard  for  their 
relationship  by  blood,  he  had  taken  them  and  two  other  members 
into  his  adopted  family  ;  and  that  he  had  been  enjoying  all  the 
property  of  the  adopted  family  with  pattah  for  some  lands  in  the 
name  of  Venkatarama  Aiyar.  This  man,  it  should  be  noted,  was  a 
member  of  the  executant's  natural,  and  not  of  his  adoptive,  famJly, 
and  the  fact  of  the  property  standing  in  his  namo  would  be  some 
evidence  of  re-union.  The  deed  goes  on  to  recite  tliat  disagree- 
ments had  broken  out  and  the  plaintiffs  had  sued  for  partition 
without  mentioning  the  defendant's  rights  by  adoption  and,  as  if  no 
adoption  had  taken  place,  and  that  at  their  request  he  had 
consented  to  give  them  certain  lands  as  a  matter  of  favour.  The 
deed  conveys  to  the  widow  and  the  other  plaintiff,  who  is  also  the 
plaintiff  here,  certain  items  of  property  to  be  enjoyed  in  equal 
portions  with  the  pattah  standing  in  their  names,  on  the  condition 
that  they  should  get  the  pattah  in  the  namo  of  Venkatarama 
Aiyar  transferred  to  the  executant's  name,  and  concludes  witli 
the  words  *'  you  shall  enjoy  the  said  lands  with  the  rights  of 
gift,  sale,  etc."  As  pointed  out  in  Dinonath  Muhrji  v.  Gopal 
Chwm  Mukerji(l)  these  words  are  words  of  common  form 
borrowed  from  Eegulation  XXV  of  1802,  and  were  pro- 
bably inserted  rather  for  the  purpose  of  making  it  clear 
that  the  transferor  had  ceased  to  have  any  interest  in  the  property 

(1)  8  C.L.E.,  57. 
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Sambasita  transferred  than  for  the  purpose  of  desoribing  the  interests  which 
^/  the  widow  and  the  other  donee  were  intended  respectively  to  take* 
v^iiVAii  Q^i^Q  motives  of  the  donor,  in  this  case,  were  probably  mixed,  and 
cannot  now  be  accurately  ascertained,  bat  there  does  not  appear 
to  be  any  particular  reason  why  he  should  have  been  anxious  to 
enlarge  the  widow's  interest  in  the  property  given  her  in  com- 
promise of  the  suit  to  full  ownership.  The  provision  that  the 
property  is  to  be  enjoyed  by  the  widow  and  the  present  plain tifE 
in  equal  portions  does  not  expressly  sayjbhat  the  widow  was  to 
have  anything  more  than' the  enjoyment  of  her  share  for  life  with, 
of  course,  the  power  of  alienating  it  for  her  own  life.  On  the 
whole,  I  have  come  to  the  conclusion,  not  without  some  hesitation, 
especially  in  view  of  the  fact  that  my  learned  brother  takes  an 
opposite  view,  that,  under  the  terms  of  the  4©ed,  the  widow  was 
not  intended  to  take  more  than  a  provision  for  life,  which  is  all 
she  can  be  considered  as  having  claimed  in  the  suit. 

I  am,  therefore,  of  opinion,  that  the  second  appeal  must  be 
dismissed  with  costs. 

Under  the  provisions  of  sections  575  and  587  of  the  Civil 
Procedure  Code  the  second  appeal  is  dismissed  with  costs. 


1907. 

March.  7, 

8,19, 


APPELLATE  CIVIL. 
Before  Mr.  Jmtice  Bemon  and  Mr,  Justice  Wallie. 

DHARANIKOTA  VENKAYYA  (Legal  Beprbsentativb  of 
Plaintiff),  Appellant, 


BUDHARAZU  SURAYYA  GARU  and  othbrs  (Defendants), 
Respondents.* 

Transfer  of  Proj>€rty  Act,  Act  IF  of  1882,  s.  99— Mortgaged  property  purchased  by 
mortgagee  in  execntizn  of  a  money  decree  en  the  mortgage  debt,  not  redeemable 
by  the  mortgagor. 

A  mortgagee  sued  the  mortgsgfoi  for  an  instalment  of  the  moi*tgage  debt  and 
obtained  a  simp'e  money  decree.    In  ezeontion  of  each  decree,  the  mortgagee 


*  Second  Appeal  No.  788  of  1904,  presented  against  the  decree  of  M.B.By. 
T.  Yarada  Bow,  Additional  Subordinate  Jndge  of  Grodavari  at  Kajahmondrj,  in 
Appeal  Suit  No.  100  of  1902,  presented  against  the  deoree  of  MJtJtj.  B.  A. 
Krishnaswami  Ayyar,  District  Monsif  of  Cooanada,  in  Origfinal  Suit  No.  10  of 
1901. 
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brought  to  sale  and  purchaaed  the  mortgaged  property.    In  a  sait  hj  the  Dhabamikota 
mortgagor  brought  to  redeem  the  mortgaged  property  :  Yknkayta 

Held,  that  the  mortgagor,  having  been  a  party  to  the  decree  and  to  the  order    Budhabazu 
for  tale,  was  not  entitled  to  redeem.  Sueayya 

MiUht^raman  Chetty  t.  Sttappasami,  (I.L.R.,  22  Mad.,  872),  followed.  Gabu. 

M<yrtand  Balahriihna    Bhai  v.  Dhondo  Damodar  KuJkami,  (I.L.B.,  22  Bom. 
624),  disfented  from. 

Kamini  Debi  y.  Samalochan  SirkaTf  (5  B.  L.R.,  450),  dissented  from. 

Suit  for  redemption  of  land  and  dwelling  house. 

The  plaint  properties  were  mortgaged  by  plaintiff  under  a 
deed  of  conditional  sale  on  17th  May  1870. 

The  mortgagee,  first  defendant's  husband,  instituted  Original 
Suit  No.  84  of  1873  for  a  portion  of  the  amount  due  on  the 
mortgage  deed  and  obtained  a  decree  in  execution  of  which  the 
mortgaged  properties  were  brought  to  sale  and  purchased  by  the 
decree-holder.  Subsequently  Original  Suit  No.  10  of  1894  was 
instituted  by  the  plaintiff  for  possession  of  the  same  property 
alleging  that  the  mortgagee  had  orally  agreed,  after  the  sale  in 
execution  of  the  decree  in  Original  Suit  No.  84  of  1873,  to  hold 
the  lands  as  under  a  lease  and  to  credit  the  profits  towards  the 
liquidation  of  the  mortgage  debt,  and  this  suit  was  dismissed. 
Plaintiff  then  instituted  the  present  suit  for  redemption. 

The  plaintiff  contended  inter  alia  that  under  section  99  ot 
the  Transfer  of  Property  Act*  the  mortgagee  cannot,  in  execution 
of  a  decree  for  the  satisfaction  of  any  claim  arising  out  of  the 
mortgage  or  not,  bring  to  sale  the  mortgaged  property  without  a 
previous  suit  for  foreclosure. 

The  District  Munsif  dismissed  the  suit  and  his  decree  was 
confirmed  on  appeal  by  the  Subordinate  Judge. 

The  legal  representative  of  plaintiff  appealed. 

The  Hon.  Mr.  P.  S,  Sivaswami  Ayyar  for  F.  Krishnaswami 
Ayyar^  and  P.  Nagabhuahanam  for  appellant. 

F.  Bamesam  and  P.  Narat/anamurti  for  third  to  seventh 
respondents. 

Judgment. — ^In  this  case  the  plaintiff  in  1870  executed  a 
mortgage  by  conditional  sale  (exhibit  A)  in  favour  of  the  first 
defendant's  husband,  who  instituted  Original  Suit  No.  83  of  1873, 
and  obtained  a  decree  against  the  present  plaintiff,  in  execution 
of  which  he  purchased  the  mortgaged  property  and  obtained  a  sale 
certificate,  dated  the  24th  June  1874.  The  decree  and  pleadings  in 
the  suit  are  not  forthcoming,  but  the  District  Munsif  has  found, 
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Dhakanikota  an(j  the  District  Judge  has  apparently  agreed  with  him,  that  the 
V,  terms  of  the  sale  certificate  show  that  the  decree  obtained  by  the 
SoBAYYA  mortgagee  was  ^.money  decree  for  an  instalment  of  the  mortgage 
Garu.  debt.  The  piaintifE  subsequently  brought  two  suits,  Original  Suit 
No.  263  of  1886,  and  Original  Suit  No.  10  of  1894,  for  the  recovery 
of  the  property  which  were  unsuccessful,  and  finally  brought 
the  present  suit,  Original  Suit  No.  10  of  1901,  claiming  the  right 
to  redeem.  The  claim  to  redeem  was  based  in  both  the  lower 
Courts  on  the  fact  that  the  mortgaged  property  had  l»een  purchased 
by  the  mortgagee  in  execution  of  the  money  decree  obtained  by 
the  mortgagee  in  respect  of  the  mortgage  debt;  and  it  was 
argued  that  on  the  principle  of  equity  embodied  in  section  99  of  the 
Transfer  of  Property  Act,  but  existing  before  and  independently 
of  tliat  section  that  a  mortgagee  could  not  by  such  a  sale  and  purchase 
free  himself  from  the  liability  to  be  redeemed  even  twenty-seven 
years  after  the  date  of  the  sale  and  purchase.  This  rule  of  equity  . 
appears  to  have  been  established  by  the  decisions  of  the  Calcutta 
High  Court  before  the  passing  of  the  Transfer  of  Property  Act  for 
the  protection  of  the  mortgagor's  right  to  redeem  against  the 
facilities  which  Indian  procedure  afforded  the  mortgagee  of  defeat- 
ing it  by  bringing  the  equity  6f  redemption  to  sale  and  purchasing 
it  himself ;  but  we  have  not  been  referred  to  any  case  in  which  the 
rule  was  recognized  or  enforced  in-  this  and  the  Bombay  High 
Court  before  the  passing  of  the  Act.  It  has  now  been  settled- by 
a  decision  of  the  Privy  Council  that,  independently  of  section  99, 
it  does  not  apply  to  cases  where  the  mortgagee  brings  the  property 
to  sale  in  execution  of  a  decree  not  obtained  for  the  mortgage  debt. 
Vide  Khiarajmal  v.  Dam{l)^  Nannuvien  v.  Muthusami  Dik8hadar{2) 
and  Muhammad  A  bdul  Rashid  Khan  v.  Dilsukh  i?a«(3),  but  tiie  first 
of  these  cases  contains  the  following  passage  :— "  Their  Lordships 
throw  no  doubt  on  the  principle,  which  has  been  acted  on  in  many 
cases  in  India,  that  a  mortgagee  cannot,  by  obtaining  a  money 
decree  for  the  mortgage  debt,  and  taking  the  equity  of  redemption 
in  execution,  relieve  himself  of  his  obligations  as  mortgagee,  or 
deprive  the  mortgagor  of  his  right  to  redeem  on  accounts  taken, 
and  with  the  other  safeguards  usual  in  a  suit  on  the  mortgage.'' 
Their  Lordships,  it  should  be  noted,  had  not  to  consider  how  far 
this  principle  should  be  applied,  but  were  merely  guarding  them- 

, «: 

(1)  LL.R.,  32  Calc,  296.  (2)  I.L.R.,  29  Mad.,  421. 

(3)  I.L.E.,27A11.,  517.  / 
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selves  against  being  supposed  to  decide  anything  in  conflict  'with  Dharamkota 
Indian  decisions  on  the^  subject,  and  it  is  therefore  necessary  to  '^^^^^^ta 
look  to  the  Indian  case  to  see  how  the  principle  is  to  be  applied,  Budharazu 
'^'or  the  respondents,  it  is  admitted  that  a  money  decree  was  Garu. 
obtained  for  the  mortgage  debt  and  that  the  principle  iis  therefore 
applicable ;  but  it  is  contended  that  a  purchase  by  the  mortgagee 
in  contravention  of  this  principle  was  voidable  only  and  not  void 
and  that  parties  to  the  suit  in  which  the  order  for  sale  was  made 
are  bonnd  by  it  and  cannot  afterwards  claim  to  redeem.  The 
language  of  their  Lordships  in  the  last  mentioned  case  lends  some 
support  to  this  view.  The  ground  on  which  they  allowed  redemp- 
tiDn  was  that  the  plaintiff  had  not  been  properly  represented  in 
the  suits  in  which  the  orders  for  sale  were  made.  After  pointing 
.  out  that  in  one  of  the  suits  (160)  the  sale  was  not  for  the  mortgage 
debt,  and  so  not  within  the  application  of  the  principle,  they 
proceed  *^  In  any  case  the  point  taken  by  the  appellate  Judge  (the 
purchase  by  the  mortgagee)  would  not  be  a  cause  of  nullity  for 
want  of  jurisdiction,  but  a  cause  of  irregularity  in  procedure 
only/'  and  therefore  apparently  a  suit  for  redemption  would  not 
lie.  The  point  arose  more  directly  with  regard  to  the  sales  in  the 
other  suit  (372)  which  was  for  the  mortgage  debt  and  as  matters 
affecting  these  sales  had  been  referred  to  arbitration,  their  Lord- 
Bhips  were  not  called  upon  to  consider  the  precise  point  which 
now  arises.  Cominer  now  to  the  Indian  cases,  we  find  that  in 
Kamini  Bebi  v.  Ramlochan  Sirkar(l),  it  was  held  that  where 
a  creditor  lent  money  under  an  agreement  and  afterwards  took  a 
mortgage  from  the  debtor,  and  then  sued  and  obtained  a  money 
decree  on  the  original,  agreement,  and  attached  and  purchased  the 
mortgaged  property  in  execution  of  this  money  decree,  he  became 
a  trustee  for  the  mortgagor,  and  was  liable  to  be  redeemed  in  a 
suit  brought  four  years  after  the  sale.  This  decision  is  an 
authority  in  the  plaintiff's  favour,  but  it  was  held  by  the  Privy 
Council  in  Mahabir  Pershad  Singh  y.  Macnaghien{2)  that  it  could 
only  be  supported  on  the  supposition  that  the  decree  holder  had 
not  obtained  leave  to  bid,  as  if  he  had,  the  sale  could  not  be 
questioned.  The  facts  of  the  two  cases,  it  may  be  observed,  were 
not  identical.  In  Kamini  Bebi  v.  Ramlochan  Sirkar{l),  the 
mortgagee  purchased  in  execution  of  a  money  decree  whereas  in 


(1)  5  B.L.R.,  450.  (2)  I.L.R..  16  Calo.,  682. 
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Dhabahikota  Mahabir  Pershad  Singh  t.  Macnag}iten{l),  there  was  a  decree  for 

"^^^  sale  of  the  mortgaged  property. 
BuDHAiAzu  jjj  Naranappa  v.  8amacharla{2)  it  appears  to  have  been 
Gabu.  aasTimed  that  independently  of  the  Transfer  of  Property  Act  there 
was  no  rule  of  equity  applicable  to  the  circnmstances  of  the 
present  case,  but  in  Martand  Balkriahna  Bhat  v.  Dhondo  Damodar 
Kulkarhi{Z)y  a  mortgagee  who  had  purchased  the  mortgaged 
property  in  execution  of  a  money  decree  for  other  debts  and 
without  obtaining  leave  to  bid  was  held  liable  to  be  redeemed  s& 
to  the  whole  property  by  a  member  of  the  undivided  family  of  the 
mortgagors  who  was  absent  at  the  date  of  suit  and  not  made  a 
party  to  it.  In  the  judgment,  however,  he  was  treated  as  a  party 
and  redemption  was  allowed  on  the  broad  ground  that  the 
mortgagee's  purchase  under  the  above  circumstances  had  not  freed 
him  from  the  liability  to  be  redeemed  ;  but  in  Muthuraman  Chetty 
V.  Ettappa8atni{4) ,  where  the  mortgagee  had  purchased  the  mort- 
gaged property  in  execution  of  a  money  decree  for  an  instalment 
of  the  mortgage  debt,  a  member  of  the  undivided  family  of  the 
mortgagors  bom  after  the  decree  but  before  the  attachment  and 
sale,  and  not  added  as  a  party  was  held  entiiled  to  redeem  his 
own  share  of  the  joint  family  property  as  not  being  bound  by  tiie 
sale,  but  was  not  allowed  to  redeem  the  share  of  the  members  of 
the  joint  family  who  were  parties  to  the  decree  and  order  for  sale. 
This  case  appears  to  be  a  direct  authority  against  the  plaintiff  in 
the  present  case  who  was  a  party  to  the  suit  and  osder  for  sale  ; 
and  we  think  we  should  follow  it  in  preference  to  Kamini 
Debt  V.  Bamlochan  8irhar[b)^  the  authority  of  which  has  been 
shaken  by  Mahabir  Perahad  Singh  v.  MacnaghteniX)^  and  to 
Martand  Balakrishna  Bhat  v.  Dhondo  Damodar  Kulkami{^)  which 
this  Court  has  refused  to  follow  in  Nannuvien  v.  Muihusami 
Dik8hadar{Q),  The  recent  case  Muthu  v.  Karuppan(7)^  was  not 
that  of  a  mortgagee  purchaser,  and  the  present  question  did  not 
arise  for  decision.  For  the  foregoing  reasons  we  agree  with  the 
decision  of  the  Courts  below,  and  dismiss  the  second  appeal  with 
costs. 

(1)  I.L.R.,  16  Calc,  682.  (2)  I.L.R.,  19  Mad.,  S82. 

(3)  I.L.Rn  22  Bom.,  624.  (4)  I.L.R.,  23  Mad.,  372. 

(5>  5  B.L.R.,  450.  (6)  I.L.R.,  29  Mad.,  421. 
(7)  LL.R.,30Mttd.,  313. 
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APPELLATE  CIVIL. 

Before  Mr.  Justice  Benson  and  Mr.  Justice  MWer. 

CHINNAMMAL  ACHI  and  others  (Plaintifps  Nos.  1,  8  and  4         1907. 
AWD  Legal  Befsesbntatiyes  op  the  Fihst  Plaintifp),  Appellants,     -^V^^M' 

SAMINATHA  MALAVAJROYAN  (Dependant),   Respondent  * 

Revenue  Recovery  Act  (Mcdras),  Act  II  of  1864,  «.  59,  and  Segulation  VH  of  1828 
— Cause  of  action  to  set  cLside  sale  under  s.  59  ariMs  when  tale  ia  conjirmed  and 
not  from  date  of  Collector^ e  order  on  revieton. 

The  penod  of  six  months  allowed  for  saifct  to  set  aside  sales  nnder  section  59  of 
Madras  Act  II  of  1864  mnst  be  oaloulated  from  the  date  when  the  sale  is  con- 
firmod,  and  not  from  the  date  when  the  Collector  on  revision  under  Begnlation 
VII  of  1828  passes  his  final  order 

The  party  is  aggrieved,  when  the  sale  ia  confirmed  and  the  fact  that  it  was 
open  to  him  to  move  the  Collector  does  not  postpone  his  cause  of  action. 

Saba^thy  Hhetty  v.  Bengappa  Naicken,  (I.L.R.,  26  Mad.,  495),  dintingnished. 

Suit  for  recovery  of  lands. 

The  plaint  lands  were  sold  at  Court  auction  and  plaintiflPs  pur- 
chased them  in  July  1900.  The  lands  were  brought  to  sale  for 
arrears  of  revenue  under  Madras  Revenue  Recovery  Act  and 
were  purchased  by  defendant  on  10th  July  1901,  and  the  sale  was 
confirmed  by  Head  Assistant  Collector  on  28th  September  1901. 
.The  plaintifEs  petitioned  the  Collector  under  Regulation  VII  of 
1828,  and  their  petitipn  was  rejected  on  10th  May  1902.  The 
suit  is  instituted  by  plaintiffs  on  the  9th  July  1902, 

The  defendant  pleaded  inter  alia  Mh^i  the  suit  was  barred  by 
limitation. 

The  District  Munsif  held  that  the  suit  was  not  barred  and 
decreed  for  plaintiffs. 

On  appeal  his  judgment  was  reversed  and  plaintiffs'  suit 
dismissed. 

Plaintiffs  preferred  this  second  appeal. 

T.  Narasimha  Ayyangar  for  second  to  fourth  appellants. 

T.  Natesa  Ayyar  for  respondent. 

♦  Second  Appeal  N"o.  1414)  of  J  904,  presented  against  the  decree  of  M.R.Ry. 
T.  M.  Rangaohariar,  Additional  Subordinate  Judge  of  Tanjore,  in  Appeal  Suit 
No.  H82  of  1903,  presented  againsh  the  decree  of  M.R.By.  S.  Authynarayana 
Ayyar,  District  Munsif  of  Valangiman,  in  Original  Suit  No.  184  of  1902. 
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GiiiMNAMMAL        JUDGMENT. — We  think  the  decision  of  the  Subordinate  Jnd^ 

'^^^^      is  right,  and  that  the  oaoae  of  action  arose  on  the  date  on  which 

*  Saminatha  the  Head   Assistant   Collector  confirmed  the  sale.     The  Head 

ROTAM.      Assistant  Collector  made  the  order  of  confirmation  bj  virtae  of 

the  powers  conferred  on  him  by  Eegulation  Vil  of  1828,  and  his 

order  was  therefore  subject  to  revision  by  the  Collector,  but  it  was 

none  the  less  a  final  order  unless  and  until  it  was  reyised  and  it 

was  the  order  by  which  the  sale  was  confirmed.     It  was  when  the 

sale  was  confirmed  if  at  any  time  that  the  appellant  was  aggrieved 

by  proceedings  taken  under  Act  II  of  1864  (Madras),  and  the  fact 

that  it  was  open  to  him  to  move  the  Collector  to  revise  the  order 

of  the  Head  Assistant  Collector  does  not  in  our  opinion  postpone 

his  cause  of  action  until  the  decision  of  the  Collector  is  ps^sed. 

In  Sabapathy^hetty  v.  Rengappa  Naickan{l)  it  was  decided  in 
effect  that  the  sale  is  incomplete  until  confirmed,  but  that  case 
gives  no  support  to  the  contention  that  a  sale  is  incomplete  until 
the  Collector  decides  whether  or  not  to  revise  the  order  of  the 
officer  confirming  the  sale. 

We  dismiss  the  second  appeal  with  costs. 


(1)  I.L.B.,  26  Mad.,  495. 
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•'    APPELLATE  CIVIL. 

Be/ore  Sir  Arnold  Whitcy  Chief  Justice^  Mr.  Just$ce  Benson 
and  Mr,  Justice  Miller. 

SUBBA  REDDI  (Minob)  by  nbxt  Fribjo), 
LAKSHMAMMAL  (Plaintiff),  Appbixant  in  L.P.A. 

N08.   15  AND  16  OF  1906, 
V. 

DOBAISAMI  BATHEN  and  othbbs  (DBFaNDANXs), 
Eespondbnts  in  L.P.A.  No.  16  of  1 906, 

PAPAMMAL  AND  0THBB8   (PLAINTIFF  AND  DbFBNDANTS  No8.    1 

TO  5),  Eespondbnts  in  L.P.A.  Nos.  16  of  1906.* 

Hindu  Law,  %oill-^WUl  ofsd/Hicquired  property  of  Hindu  testator  not  revoked  by 
hirth  of  posthumous  son  ^  Hindu  Wills  Act,  Act  XXI  of  1870,  ss.  2  and  3 — 
Indian  Succession  Act,  Act  Xof  1865,  ss.  56, 57 — Under  ss,  2  and  3  of  the  Hindu 
Wills  Act  and  ss.  57  of  the  Indian  Suecession  Aet^  a  joiU  to  which  the  Hindu 
WUls  Act  applies  can  he  revoked  only  in  the  modes  provided  in  s.  57  of  the 
Succession  Act. 

The  incorporation  of  tection  57  of  the  Indian  Snoc«tsion  Act  in  the  Hindu 
Wills  Act  and  the  enactment  c4  the  provision  of  section  3  of  the  latter  Act 
show  clearly  that  the  Leg^lature  intended  that  the  rule  of  reyocation  bj  a 
change  of  circumstances  should  not  be  applied  to  the  wills  of  Hindns.  Section 
57  of  the  Succession  Act  is  exhaustiye,  as  it  provides  that  a  will  shall  not  be 
revoked  except  in  ceitain  ways.  Wills  of  Hindus  to  which  the  Hindu  Wills  Act 
apph'es,  can  be  revoked  onlj  in  one  of  the  mode^,  excepting  marriage,  provided 
in  sactioQ  67  of  the  Succession  Act. 

A  will  by  a  Hindn  of  f  elf -acquired  property  to  which  the  provisions  of  the 
Hinda  WillH  Act  apply,  is  not  therefore  revoked  by  the  birth  of  a  posthumous 
eon. 

The  same  mle  must  be  applied  in  the  case  of  wills  not  governed  by  the  Hindu 
y^UlB  Act,  as  to  apply  a  different  rule  to  them  will  be  inconvenient  as  well  as 
iUoBioal. 

One  Chenga  Reddi,  on  the  7tli  Match  1900,  executed  a  will  by 
which  he  disposed  of  his  self-acqtdred  properties  in  favour  of  his 
two  widows,  his  daughters  and  others  including  his  brother's 


1906. 
December  8. 

1907. 
Aprils. 


*  Appeals  Nos.  15  and  16  of  1906,  under  clause  15  of  the  Letters  Patent, 
presented  sgainst  the  judgment  of  Subrahmania  Ayyar  and  Moore,  JJ.,  dated 
12th  March  1906,  in  Second  Appeals  Nos.  81  and  82  of  1904,  bonfirming,  under 
section  575  of  the  Code  of  Civil  Procedure,  the  decrees  of  the  Distrot  Court  of 
Chingleput  in  Appeal  Suit  Nos.  588  and  537  of  1902,  respectively.  (Original 
Snita  Nos.  524  and  984  of  1901  on  the  file  of  the  Tinnevelly  .District  Munsif's 
Court.) 
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9vwBk  Bbddi  daughter  who  is  the  plaintiff.     He  died  seven  days  after  making 
DoBAisAia  the  will.     He  bad  no  son  when  he  died  and  he  did  not  know  that 
'"*     his  second  wife  was  then  enceinte. 

In  November  1900  his  second  wife  gave  birth  to  a  son.  These 
snits  were  bronght  by  the  brother's  dangh^r  and  others  to  reoover 
their  legacy  nnder  the  will  of  Ghenga  Beddi,  and  it  was  objected  on 
behalf  of  the  posthamons  son  that  the  will  became  void  on  his  birth. 
The  District  Munsif  and  the  District  Jndge  held  that  the  will  did 
not  become  void  and  decreed  for  plaiatiff.  On  second  appeal  to  the 
High  Court,  Sabrahmania  Ayyar,  J.,  and  Moore,  J.,  differed,  and 
the  judgment  of  the  latter  dismissing  the  appeals  prevailed. 

Against  these  judgments,  appeals  were  preferred  under  clause 
15  of  the  Letters  Patent. 

P.  R.  Sundara  Ayyar  for  appellant. 

Mr.  Joseph  Staya  Nadar  for  respondent. 

Judgment — Sir  Arkold  White,  O.J. — The  question  raised  in 
this  appeal  is — Is  a  will  of  self-acquired  property,  made  by  a  H  iodu, 
revoked  by  the  birth  of  a  posthumous  son  of  the  testator  P  The 
case  is  one  of  first  impression,  and  was  fully  argued  by  Mr* 
Bundara  Ayyar  in  support  of  the  contention  that  the  birth  of  the 
son  had  the  effect  of  revoking  the  will.  This  view  was  accepted 
by  Sir  Sabrahmania  Ayyar,  J.  In  the  view  which  I  take  of  the 
case  it  is  not  necessary  for  me  to  discuss  Sir  Subrahmania  Ayyar's 
judgment,  though  I  desire  to  express  my  appreciation  of  the 
research  and  learning  which  the  judgment  shows.  Moore,  J. 
differed  from  Sir  Subrahmania  Ayyar,  J.  I  thiak  Moore,  J.V 
decision  was  right  and  that  the  birth  of  the  son  did  not  operate 
so  as  to  revoke  the  will.  The  question  stated  broadly  is — Is  the 
case  to  be  decided  with  reference  to  what  has  been  called  Hinda 
sentiment  and  the  spirit  of  the  Hiodu  Law  or  with  referenoe  ta 
the  provisions  of  the  Hindu  Wills  Act.  Section  56  of  the  . 
Succession  Act  (X  of  1865}  which  provides  that  a  will  shall  be 
revoked  by  the  marriage  of  the  maker  is  not  included  amongai 
the  enactments  which,  by  section  2  of  the  Hindu  Wills  Act  (XXI 
of  1870),  are  made  applicable  to  wills  made  by  Hiadus  •  Section 
67  of  the  Succession  Act,  which  provides  for  the  modes  in  whidi 
a  will  may  be  revoked,  was  made  applicable  to  Hindu  wille 
subject  to  the  proviso  contained  in  section  3  of  the  Hindu  WiUe 
Act  that  marriage  shall  not  revoke  a  Hindu  will.  As  regaide 
section  66  of  the  Succession  Act,  which  closely  follows  section  18 
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of  the  English  Wills  Act  (1  Viot.^  o.  26)  it  is  clear  that  the  inten-  bubb^  Bxddi 
tion  of  the  l^islature  was  to  lay  down  a  hard  and  fast  mle  with  jy^^j^^^ 
regard  to  wills  executed  hj  testators  to  whom  the  Act  applies  with  Bathek. 
a  Tiew  to  prevent  questions  being  raised  as  to  presumptions  of 
intention.  Section  18  of  the  English  Act  provides  in  express 
terms  that  a  will  shall  not  be  revoked  by  any  presumption  of  an 
intention  on  the  ground  of  an  alteration  in  circumstances.  This 
section  is  not  reproduced  in  the  Saocession  Act,  but,  reading 
sections  56  and  57  of  that  Act  together,  there  can  be  no  doubt 
thaty  under  the  Succession  Act,  the  law  as  to  the  revocation  of  wills, 
is  the  same  as  the  law  of  England  under  the  Wills  Act.  In 
legislating  with  reference  to  the  question  of  the  extent  to  which 
the  provisions  of  the  Succession  Act  should  be  made  applicable  in 
the  case  of  wills  executed  by  Hindus,  the  legislature  must  be 
taken  to  have  considered  the  extent  to  which  the  enactments  of 
tho  Succession  Act  were  in  keeping  with  Hindu  sentiment  and 
with  the  spirit  of  the  Hindu  Law.  The  outcome  was  that  the 
English  rule  of  law  that  marriage  should  operate  so  as  to  revoke 
a  will  was  expressly  excluded  in  tho  case  of  wills  made  by  Hindus, 
whilst,  by  the  later  provisions  of  section  3,  certain  restrictions  were 
placed  on  the  testamentary  powers  of  Hindus.  Presumably  the 
English  rule  that  marriage  should  operate  so  as  to  revoke  a  will 
was  excluded  upon  the  ground  that,  so  far  as  Hindus  were  con- 
cerned, marriage  did  not  raise  a  presumption  of  intention.  This 
no  doubt  is  in  harmony  with  Hindu  sentiment.  When  dealing 
with  the  question  of  presumptions  arising  from  change  of  circum- 
stances, the  legislature  made  no  provision  for  g^vinof.efEect  to  any 
produmption  arising  from  the  birth  of  a  son.  At  the  same  time 
they  made  section  57  of  the  Succession  Act,  which  provides  for 
the  modes  in  which  a  will  may  be  revoked,  applicable  to  Hindu 
wills  subject  to  the  proviso  contained  in  section  3  of  the  Hindu 
Wills  Act.  The  Hindu  Wills  Act  not  only  does  not  provide  for 
revocation  on  tho  ground  of  any  alteration  in  circumstances, 
but  by  incorporating  section  57  of  the  Succession  Act,  it  makes 
express  provision  for  the  way  in  which  a  will  shall  be  revoked. 
The  language  of  the  section  is  not  that  a  will  may  be  revoked  in 
certain  ways,  but  that  no  will  shall  be  revoked  except  in  certain 
ways.  I  think  the  section  is  exhaustive.  In  my  opinion,  as  regards 
wills  to  which  the  Hindu  Wills  Act  applies,  the  question  is  governed 
by  statute.    As  a  matter  of  fact,  the  Hindu  Wills  Act  does  not 
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SuBBA  Keodi  t^Pply  to  ^he  will  in  question,  but  it  would  be  in  the  last  degree 

DoHAisAMi  i'ioo^veDient  to  apply  one  rule  in  the  case  of  wills  made  within  the 

Uatuen.     local  limits  of  the  jnxisdiotion  of  this  Court  (to  whioh  the  Act 

ajqplies)  and  another  rule  to  wills  executed  outside  the  local  limits, 

and  it  was  not  oontended  that  this  could  be  done. 

I  think  the  judgment  of  Moore,  J.  should  be  upheld^  and  the 
appeals  dismissed  with  costs. 

Benson,  J. — I  am  of  the  same  opinion.  The  Hindu  Wills  Act, 
which  was  passed  in  1870,  recites  that  "  it  is  expedient  to  provide 
rules  for  the  execution,  attestation,  rcTOcationy  reyival,  interpreta- 
tion and  probate  of  the  wills  of  Hindus  *  *  *  "  in  certain 
places  including  the  town  of  Madras,  and  then  enacts  inter  alia  that 
section  57  of  the  Indian  Succession  Act,  1865,  shall  apply  to  (a)  all 
wills  made  by  Hindus,  on  or  after  the  Ist  September  1870,  within 
any  of  the  said  places  and  {b)  all  such  wills  made  outside  those 
places,  so  far  as  relates  to  immoveable  property  situated  within 
those  places. 

Section  57  runs  as  follows :  "  No  imprivileged  will  or  codiofl, 
nor  any  part  thereof,  shall  be  revoked  otherwise  than  by  marriage, 
or  by  another  will  or  codicil,  or  by  some  writing  declaring  an  in- 
tention to  revoke  the  same,  and  executed  in  the  manner  in  which 
an  impiivileged  will  is  hereinbefore  required  to  be  executed,  or  by 
the  burning,  tearing  or  otherwise  destroying  the  same  by  &• 
testator  or  by  some  person  in  his  presence  and  by  hiijt^direction, 
with  the  intention  of  revoking  the  same,"  and  section  3  of  the 
Hindu  Wills  Act  adds  "  Provided  that  marriage  shall  not  revoke 
any  such  will  or  codicil.^'  In  my  judgment  the  plain  meaning  of 
these  provisions  of  the  law  is  that  no  unprivileged  will  to  which 
the  Hindu  Wills  Act  applies  shall  be  revoked  otherwise  than  as 
provided  in  section  57,  omitting  the  reference  to  marriage.  It 
is,  however,  argued  for  the  appellant,  that  the  Hindu  Wills  Act 
does  irot  deal  with  the  substantive  law  of  wiUs,  which  is  the 
creature  of  a  series  of  judicial  decisions,  but  merely  provides  rules 
of  procedure  for  the  proper  exercise  of  the  testamentary  power* 
In  support  of  this  argument  reference  is  made  to  the  terms  of  the 
preamble  quoted  above,  and  to  certain  observations  in  the  case 
reported  in  Alangamonjori  Dabee  v.  Sonamoni  Daheef^).  It  is 
farther  contended  that  section  57  merely  relates  to  the  revocation 

(I)  I.L.R.,  8  Calc,  687, 
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of  wills  by  some  act  of  the  testator^  and  does  not  deal  with  the  Subba  Riddi 
invalidity  which  the  Courts  onght  to  attach  to  a  will  on  the  birth     doeamami 
of  a  posthumous  son  to  the  testator,  in  order  to  give  e£Eeot  to      Bathik. 
what  may  be  presumed  to  be  a  general  sentiment  among  Hindus 
in  favour  of  such  invalidity. 

The  first  of  these  contentions  is  untenable  since  the  Hindu 
Wills  Act  incorporates  sections  46  and  49  of  the  Succession  Aot 
wliich  expressly  declare  the  testamentary  power  and  the  liability 
of  a  will  to  be  revoked  by  the  maker,  and  section  48  which  enacts 
that  a  ^  ill  is  void  under  certain  circumstances.  Nor  can  I  accept 
the  further  contention  with  regard  to  the  scope  of  section  57.  To 
do  so  puts  too  great  a  strain  on  the  language  of  the  section.  The 
section  is^  I  think,  eihaustive,  as  its  language  implies. 

The  legislature  has  considered  whether  the  subsequent  marriage 
of  the  testator  should  be  held  to  revoke  his  will,  and  has  expressly 
decided  that  it  shall  not  have  that  effect.  It  is  difficult  to  suppose 
that  the  legislature  had  not  also  then  before  It  the  kindred  question 
as  to  whether  a  will  should  be  revoked  by  the  birth  of  a  posthu- 
mous son,  for  the  propriety  of  such  a  rule  had  long  been  a  subject 
of  discussion  among  writers  on  jurisprudence,  and  the  terms  of 
section  57,  as  modified  by  section  3  of  the  Hindu  Wills  Act,  indicate 
clearly  enough  that  the  legislature  did  not  think  fit  to  enact  the 
rule  which  we  are  now  asked  to  promulgate  by  judicial  decision. 

I  wotsui  add  that,  in  my  opinion,  the  matter  is  one  which  is 
more  suitable  for  decision  by  the  legislature  than  by  the  Courts, 
for  the  latter  have  not  the  same  facilities  or  machinery  as  the 
legislature  for  ascertaining  the  general  sentiment  which  must  be 
the  foundation  for  any  rule  of  the  kind  that  may  be  adopted. 

For  exan^le,  by  what  means  can  the  Courts  ascertain  whether 
the  general  sentiment,  even  if  it  be  in  favour  of  such  a  rule  in  the 
case  of  posthumous  sons,  is  or  is  not  also  in  favour  of  a  similar  rule 
in  the  case  of  the  birth  of  sons  after  the  making  of  the  will  but 
during  the  testator's  lifetime ,  or  whether  it  should  be  confined  to 
legitimate  sons  or  should  include  also  illegitimate  sons  of  a  concu- 
bine continuously  kept,  for  such  sons  are  looked  upon  with  feelings 
of  regard  by  aU  classes,  and  among  Sudras  they  are  even  entitled 
to  claim  partition  with  the  legitimate  sons  of  their  deceased  father 
{Thangam  Pillair.  Suppa  Pillai{l)). 

(1)  IJi.B.  12  Had.,  401. 

Digitized  byLjOOQlC 


S74  THE  INDIAN  LAW  BEPOBTS.  [TOL. 

BuBAA  Rbddi  Again,  though  the  general  sentiment  may  be  in  favour  of  8110k 
DoBAUAMi  ^  ^^  when  there  is  no  joint  family  property  and  the  after-bon 
.Batbbit.  gon  is  wholly  mnprovided  for  in  oonseqnenoe  of  the  will,  oan  the 
Courts  say  whether  there  is  a  similar  sentiment  when  the  af  ter-bom 
son  is  well  provided  for  by  reason  of  the  existence  of  joint  family 
property,  and  when  the  will  conoerDs  comparatively  unimportant 
items  of  self-acquired  property  bequeathed  to  the  legatees,  it  may 
be,  for  special  reasons.  It  would  be  easy,  but  it  is  not  necessai; , 
to  multiply  instances  of  the  practical  difiBoulties  that  would  arise 
if  the  Gourts  attempted  to  act  on  any  presumed  intention  of  the 
testator,  or  any  presumed  general  sentiment  in  favour  of  revocation 
arising  from  an  alteration  of  circumstances  after  the  making  of 
the  wiU. 

The  legislature  having  dealt  with  the  question  of  the  revocation 
of  wills  to  which  the  Hindu  Wills  Act  applies,  and  having  enaot-ed 
that  no  such  will  shall  be  revoked  otherwise  than  in  the  manner 
provided  in  the  Act,  it  is  not  open  to  the  Gourts  to  hold  that  such 
wills  may  be  otherwise  revoked.  If  that  is  the  law  with  regard 
to  wills  to  which  the  Hindu  Wills  Act  applies,  it  must  also  be 
held  to  be  the  law  with  regard  to  other  wills,  for  there  is  no 
reason  for  any  difference  in  this  respect  between  the  two  classes 
of  wills,  and  any  such  difference  would  be  highly  inconvem^nt 
and  illogical. 

I  would  therefore  dismiss  the  appeals  with  oosta  ^ 

MiLLEB,  J, — I  concur. 

I  think  it  is  clear  that,  by  the  incorporation  of  section  67  of 
the  Succession  Act  in  the  Hindu  Wills  Act  and  by  the  enactment 
of  the  piovision  of  section  3  of  the  latter  Act,  the  Indian  legisla- 
ture has  declared  that  the  principle  underlying  the  rule  of  revoca- 
tion  by  change  of  circumstances  is  not  to  be  applied*  to  the  wills 
of  Hindus. 

H  it  could  be  said  that  by  this  legislation  the  Hindu  Law  of 
wills  has  been  altered,  we  should,  of  course,  have  to  apply  the  prin- 
ciple in  question  to  wills  unaffected  by  the  alteration,  but  it  was 
certainly  not  demonstrated  in  the  argument  before  us  that  any 
established  principle  of  Hindu  testamentary  law  had  been  affected, 
by  the  enactment  of  Act  XXI  of  1^70  in  the  case  of  wilhito 
which  that  Act  applies. 

This  being  so,  we  ought,  in  my  view,  not  to  introduoe  ot 
attempt  to  establish    a  principle  which  the   legislature,    whmi 
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dealing  with  the  qnestion  of  revooatioii,  has  not  only  deemed  it  Subba  Bxddi 
either  onneoeAsary.  or  inadvisable  to  introduce  or  esta^blish,  but  has    ooftAnAMi 
aoioally  excluded  in  the  oases  with  which  it  has  dealt.  Bathbn. 
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THE  SECRETARY  OF  STATE  FQR  INDIA  IN  COUNCIL  AnguBt  17. 

REPRESENTED  BY  THE  COLLECTOR  OF  SOUTH  1907. 

CANARA  (PLMNfiFP),  Petitionbb,  '^  M^Sh's^  . 

#• 
FBRN ANDES  (Dbiskdant),  Rbspokdbnt  * 

Ovftn^roct  Act,  Act  IX  of  1872,  «.  69^8ecH(m  applies  only  in  ea$e9  whtre  on€  por$on 
pwysmoney  which  ofnother  m  howiA  to  pay — Payment  mu9t  he  to  another  pereon. 

SeoUon  69  of  the  Cod  tract  Act  applies  only  where  one  person  pajt;to  a/nother 
nfdney  whioh  a  third  party  is  bound  to  pay. 

Where  Government,  at  malgeni  tenant  pays  to  itself  the  adiieMment  payable 
by  the  mnlgar  (landlord),  it  is  not  a  payment  by  Goveruiuent  to  another  person, 
and  the  amount  so  paid  or  retained  cannot  be  reooTered  from  the  mnlgar  under 
section  69  (d  the  Contract  Act. 

Qtmre  :  Whether  the  Qoyemment  can  be  held  to  have  such  an  interest  as  will 
bring  it  within  the  section,  as  the  sale  to  avert  which  the  payment  is  made,  can 
be  brought  about  only  by  its  own  orders. 

Thb  facts  necessary  for  the  purposes  of  the  report  are  set  out  in 
the  judgment- 

The  Government  Pleader  for  petitioner. 

jr.  P.  Madhava  Bau  and  K.  8.  Ramaswami  Sasiri  iorjcesj^nient. 

JuDGMEKT. — This  is  a  suit  of  a  somewhat  peculiar  nature 
brought  apparently  as  a  test  case  in  which  the  Secretary  of  State  for 
India  in  Ooimcil  as  representing  Qovemment  sues  to  recover 
from  a  mulgar  or  landlord  under  whom  Government  holds 
certain  land  in  South  Canara  as  mulgaindar,  or  permanent  tenant, 
assessment  which  it  claims  to  have  paid  as  tenant  to  prevent  the 
land  being  sold  for  arrears  of  revenue.  It  is  not  a  suit  by  Govern- 
ment to  recover  the  amount  of  the  assessment  from  the  mulgar  as 

*  Civil  Bevision  Petition  No.  99  of  1906,  presented  under  section  26  of  Act  IX 
of  1887,  praying  the  High  Conrt  to  revise  the  decree  of  Mr.  C  .D.  J.  Pinto,  District 
Mmisif  of  Mangalore,  dated  lOth  October  1905,  in  SmaU  Cause  Suit  No.  428  of  1905. 
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Turn  Sbcei-  landholder  and  bo  liable  to  pay  it  under  the  Bevenne  Recovery  Aot, 
^Stati'  ^^^  ^  framed  under  section  69  of  the  Indian  Contract  Act.  It  is 
«•  alleged  that  Goyernmont  as  mulgeni  tenant  under  the  mulgar  was 
'  interested  in  the  payment  of  the  assessment  which  the  mulgar  was 
bound  to  pay,  as  if  it  was  not  paid,  the  land  would  have  been 
liable  to  be  sold  by  Groyernment,  and  that  GK>vernment  as  tenant 
haying  paid  the  assessment  was  entitled  under  section  69  of  tiie 
Indian  Contract  Act  to  be  reimbursed  by  the  defendant  as  mulgar. 
It  is  not  disputed  that  Goyernment  occupies  the  position  of 
mulgeni  tenant  under  the  mulgar,  the  result  it  is  suggested  of  an 
escheat,  but  the  lease  on  which  it  is  entited  to  hold  under  the 
mulgar  is  not  forthcoming.  It  appears,  however,  that  the  rent 
reserved  is  Bs.  1-12-0,  and  that  out  of  this  the  mulgar  paid  the 
old  assessment  on  the  lands^Be.  0-7-4.  This  assessment  has  now 
been  increased  to  Bs.  1-14-0  which  is  in  excess  of  the  rent  reserved 
by  the  mulgar,  and  the  laud  is  also  subject  to  a  village  ceas  of 
Bs.  0-1-5,  so  that  if  these  payments  fall  upon  the  mulgar,  they 
eat  up  the  whole  benefit  he  derives  from  the  holding  and  leave  him 
liable  for  a  further  sum  aswelL  In  Babshetti  v.  Venkataramanai}.) 
a  case  from  North  Ganara  it  was  held  that  the  mulgar  could  not 
recover  from  the  mulgeni  tenant  the  amount  of  the  increased 
assessment  or  village  cess,  and  this  decision  was  followed  in  Ranga 
v.  8uba  Hegde{2).  So  far  as  regards  this  question  we  cannot  see 
any  g^und  for  distinguishing  the  present  case  or  presuming  as  the 
respondent's  vakil  invited  us  to  presume  that  in  the  lease  which  is 
not  forthcoming  there  were  terms  which  imposed  upon  the  tenant 
the  liability  to  bear  any  increase  of  assessment.  The  evidence  is 
that  the  mulgar  has  always  paid  the  assessment,  and  the  presump- 
tion accordingly  is  that  under  the  contract  he  was  the  person  to 
pay  it. 

The  District  Munsif  has  not  taken  this  ground  in  dismissing 
the  plaintiff's  suit,  but  rather  the  groand  that  Gt)vemment  has  now 
registered  the  mulgeni  tenant  to  whose  rights  it  has  succeeded 
as  well  as  the  mulgar  as  landholders  and  has  issued  a  patta  in 
their  joint  names.  The  effect  of  this  in  his  opinion  is  to  make 
them  both  liable  to  contribute  to  the  payment  of  the  assessmenti 
and  on  this  basis  the  Be.  0-7-4  which  the  mulgar  has  always  paid 
would  represent  far  more  than  his  fair  share,  as  nearly  ike  whole 

(L)  I.L.B.  S  B6m^  164.  (2)  IX  Jt,  4  Bom.,  4^3  at  p.  477. 
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beneficial  interest  in  the  land  in  vested  in  the  mulgeni  tenant.  In  The  Ssoeb- 
Banga  t.  Subba  Hegde(l)  the  Gonrt  expressed  a  doubt  whether  not-  st^ti 
withstanding  a  remark  of  Sir  Thomas  Mnnro's  that  G-ovemment  j.^^/' ^ 
can  raise  the  rent  of  the  mulgeni  tenant  when  an  additional 
assessment  is  imposed  upon  the  mulgars,  Gk)Yemment  would  have 
any  powQr  to  vary  the  contract  between  the  parties  in  this  way.  It 
appears  equally  open  to  doubt  whether  Government  could  by 
executive  act  impose  on  the  mulgeni  tenants  any  liability  to  pay 
assessment  direct  to  Qovernment  so  as  to  convert  them  into  land- 
holders within  the  definition  in  section  1  of  the  Revenue  Recovery 
Act.  Government  do  not  claim  any  such  right  in  the  present 
case,  but  it  is  imputed  to  them  by  the  District  Munsif  in  answer 
to  their  case  as  stated  in  the  plaint.  We  do  not  desire  to  express 
any  opinion  as  to  the  existence  of  such  a  right  without  hearing  the 
arguments  which  may  be  urged  by  Government  in  support  of  it, 
and  it  is  unnecessary  to  do  so,  as  the  suit  may  be  disposed  of  on 
another  ground.  In  our  opinion  no  suit  will  lie  on  the  facts  of  the 
present  case  under  section  69  of  the  Indian  Contract  Act.  That 
section  only  applies  when  one  person  pays  money  which  another  is 
bound  to  pay.  Payment  in  law  means  payment  to  another  person^ 
and  here  Government  has  not  paid  the  sum  in  question  to  any  one, 
but  has  retained  it  all  along,  merely  transferring  it  from  one 
pocket  to  another.  Further  as  Government  is  alleged  to  have  paid 
the  assessment  to  avert  the  risk  of  the  land  being  sold  for  arrears 
of  revenue,  and  as  such  a  sale  could  only  take  place  under  the  orders 
of  Government,  we  doubt  if  Government  had  any  such  interest  in 
paying  the  assessment  on  behalf  of  the  mulgar  as  to  come  within 
the  section.  In  the  result  we  affirm  the  decision  of  the  District 
Munaif  though  for  different  reasons  and  dismiss  the  Oivil  Revision 
Petition  with  costs. 

(1)  I.L  Jt.,  4  Bom.,  478  ifct  p.  177. 
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APPELLATE  CIVIL. 

Before  Mr.  Justice  Benson  and  Mr.  Justice  Wallis.' 
1907.  ^B8.  GKDUDOIN  (Sbcond  Defendant),  Pbtitionbr, 

February  21. 


Msroh  5. 


VENOATESA  M09DALLY  (Plaintiff),  Rbspondbkt.* 

Civil  ProceduTB  Code,  Act  XI7  of  1882,  seetum  266,  a/nd  Small  Cause  Oomri  Bmif 
220— Attachment  of  married  toomon'*  property  subject  to  reetraint  'on  anUc^tO' 
tion— Section  lOf  Transfer  of  Property  Act,  AetlV  o/1882 — Secii(m%,  Married 
Woman's  Property  Act,  Act  HI  of  1874 — Property  of  married  woman  subjeci  ta 
restraint  on  anticipatiin  not  attachable  in  execution  of  a  decree  wader  section  8 
of  the  Married  Woman^s  Property  Act, 

The  inoome  of  property  belonging  to  a  married  woman  mbject  to  a  restrmiBi 
on  anticipation,  aooruing  due  after  the  date  of  a  decree  against  aaoh  married 
woman's  separate  property  under  Heotion  8  of  the  Married  Woman's  Property  Ad^ 
is  not  liable  to  attachment  in  execution  of  snoh  decree  under  seotion  266  of  tha 
Code  of  Ci^il  Procedure  or  under  Rule  220  of  the  Boles  of  the  Presidency  Go«rl 
of  Small  Causes . 

Seotion  8  of  the  Married  Woman's  Property  Act  does  not  affect  the  dodbnm 
of  restraint  on  anticipation. 

Hippolite  V.  Stuart,  (I.L.E.,  L2  Calc.,  522),  dissented  from. 

In  re  Mantel  and  Mantel,  (I.L.R.,  18  Mad.,  19),  followed. 

Seotion  10  of  the  Trausfer  of  Property  Act  recognises  and  renders  enforoeable 
conditions  in  restraint  of  anticipation  and  is  not  affected  by  seotion  8  of  tb» 
Married  Woman's  Property  Act.  A  decree  under  section  8  of  the  latter  Aot 
flkgainst  the  separate  property  of  a  married  woman  cannot  be  considered  9m 
passed  against  property  which  she  is  restrained  from  anticipating. 

Section  266  of  the  Code  of  Civil  Procedure  is  only  a  rule  of  procedure,  and  it 
not  ezhaustive.  It  cannot  be  construed  as  authorising  the  attachment  of  propeiif 
which,  by  the  rule  of  substantive  law  embodied  in  section  10  of  the  Transfer  .of 
Property  Act,  is  incapable  of  being  transferred  or  charged  by  the  beneficiary. 

The  plaintiff  obtained  a  deoree  in  Small  Cause  Suit  No.  Iti96i  of 
1904  on  the  file  of  the  Fresidencj  Small  Cause  Court  against  the 
first  defendant  and  his  wife  the  second  def ondant^  By  an  ante* 
nuptial  settlement  certain  Bank  of  Madras  shares  and  GoTemmeni 
securities,  belonging  to  seoond  defendant  were  transferred  to  fhe 
Official  Trustee  by  second  defendant,  in  trust,  for  carrying  out  tlie 
purposes  specified  therein.     The  income  was  payable  to  seoood 

*  Civil  Reyision  petition  No.  147  of  1906,  presented  under  section  622  of  tii« 
Code  of  Civil  Procedure  and  section  15  of  the  Charter  Act,  praying  the  High  Court 
to  roYise  the  judgment  of  the  FuU  Bench  of  the  Court  of  Small  Causes  a% 
Madras,  dated  the  5th  February  1906,  in  Small  Cause  Suit  Mo.  15964  of  190i. 
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defendant  daring  her  life  and  the  deed  provided  that  *  she  shall        Mes. 
not  have  power  to  dispose  or  deprive  herself  of  the  benefit  thew^of  ^       ^^^^^^ 
In   execution,  the  plaintiff  attached  income  in  the  hands  of  the  ^^niatesa 
Official  Tmstee  which  accrued  due  after  the  decree. 

The  further  facts  are  stated  in  the  judgment.  The  Eegistrar 
removed  the  attachmei^t,  but  his  order  was  set  aside  by  the  FuU 
Bench  of  the  Court  of  Small  Causes. 

The  second  defendant  presented  a  revision  petition  to  the 
High  Court. 

Mr.  Nugent  Qrard  for  petitioner. 

F.   Visvanalha  Sastri  for  respondent,  - 

Judgment. — In  this  case  the*plaintiff  obtained  a  decree  in  the 
Court  of  Small  Causes  against  a  husband  and  wife  on  a  promissory 
note  signed  by  botli  for  Rs.  882  and  costs ;  but,  as  regards  the 
-wife,  the  decree  directs  that  her  liability  is  to  be  only  to  the 
extent  of  her  separate  property,  if  any.  In  execution  of  this 
decree  the  decree-holder  attached  interest  in  the  hands  of  the 
Official  Trustee,  Madras,  payable  to  the  second  defendant,  the 
married  woman,  under  a  settlement  by  which  she  was  restrained 
from  anticipation.  This  interest  had  accrued  due  subsequent  to 
the  date  of  the  judgment,  and  the  question  is  whether  the  income 
of  property,  subject  to  a  restraint  upon  anticipation  accruing  due 
after  the  date  of  the  judgment,  can  be  attached  in  execution  of  a 
decree  against  the  separate  property  of  a  married  woman.  The 
Begistrar,  on  the  application  of  the  second  defendant,  ordered  the 
attachment  to  be  removed,  but  the  plaintiff  applied  for  a  new  trial 
And  the  Full  Bench  of  the  Court  eventually  dimissed  the  application 
to  remove  the  attachment.  This  is  the  order  we  are  now  asked  to 
revise.  The  short  ground  on  which  the  Full  Bench  proceeded  was 
that  the  interest  in  question  was  property  belonging  to  and  at  the 
disposal  of  the  second  defendant  within  the  meaning  of  rule  220  of 
the  Small  Cause  Court  Rules  which  reproduces  section  266  of  the 
Code  of  Civil  Procedure,  and  that  it  did  not  come  within  any  of 
the  exceptions  contained  in  the  rules.  In  our  opinion,  the  case 
cannot  be  decided  simply  on  a  consideration  of  the  terms  of  the 
rule  authorising  the  attachment  without  regard  to  the  terms  of 
the  decree,  or  the  law  in  accordance  with  which  the  decree  was 
passed  in  its  present  form. 

The  doctrine  of  restraint  on  anticipation  established  by  Courts 
of  lenity  for  the  protection  of  married  women  during  coverture  is 
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Mbs.       one  whidi  has  always  been  recognized  and  enforced  by  Coi] 
GoTOoiN     jj^^^.  and  in  Peters  y.  Manuk{l),  it  wae  held  that  the  prov 
TxNKATisA  in  section  4  of  the  Indian  Snooession  Act,  1865,  that  no  one  i 
by  marriage,  become  incapable  of  doing  any  act  in  respect 
own  property  which  she  could  have  done  if  nnmarried,  must  no 
read  as  in  any  way  affecting  the  application  of  the  prinmi 
With  regard  to  the  terms  of  section  8  of  the  Married  Won 
Property  Act,  1874,  under  which  the  present  decree  against 
separate  property  of  the  second  defendant  has  bo^n  passed, 
Calcutta    High  Court  in  HippoUie  y.  8tuari{2)   held  that 
terms  of  the  nection  authorised  judgment  to  be  gi?en  even  aga 
separate  property  which  was  subject  to  a  restraint. upon  antic 
pation,  but  Farran,  J.,  in  ^Cureetji  Pestonji  Tarachand  v.  Bmi 
Doeeabhoy    and  others(Z)  dissented  from    the    reasons  given  f^ 
this  decision,  and  Shephard,  J.,  in  In  re  Mantel  and  Mani€l{4) 
a  full  consideration  of  the  whole  question  declined  to  follow  ; 
With  great  deference  for  the  high  authority  of  the  judges 
took  part  in  the  decision  in  HippoUte  y.  8tuart{2)  we  feel  ooij 
strained  to  follow  the  judgment  of  Shephard,  J.,  and  to  hold 
section  8  of  the  Married  Woman's  Property  Act  was  not  intende 
to  affect  the  operation  of  the  jioctrine  of  restraint  upon  antioip 
tion  by  rendering  such  property  liable  on  contracts  made  by  hd 
as  to  her  separate  estate.     However  this  may  be,  the  question 
now,  in  our  opinion,  oondnsiyely  settled  by  the  terms  of  section 
of  the  Transfer  of  Property  Act,  1882,  which  gives  statutory  et 
to  the  doctrine.     As  explained  by  Sir  George  Jessel  in  In 
Bddley   Btiekton  v.   Hay {6)  restraint  on    anticipation  is   only 
restraint  on  alienation,  and  is  an  exception  established  by 
in  favour  of  married  women  to  the  general  rule  of  law  whio 
regards  conditions  in  transfers  of  property  restraining  alienatic 
as  null  and  void.    This  general  rule  is  embodied  in  the  first 
of  section  10  of  the  Transfer  of  Property  Act,  while  the  exceptic 
in  favour  of  married  women  appears  in  the  proviso. 

If,  then,  the  condition  in  restraint  of  anticipation  is  recognix 
and  enforceable  in  India,  and  if  its  operation  is  not  affected 
section  8  of  the  Married  Woman's  Property  Act,  it  follows, 
think,  that  decrees  such  as  this  passed  in  accordance  with  ths 


(I)  18  B.L.B.,  388. 
(8)  I.L.R.,  11  Bom.,  848. 
(6)  LJBl.,  11  Oh.D.,  645. 


(8)  I.L.R.,  12  Calc,  522. 
(4)_I.L.B.,  18  Mad.,  19. 
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seotion  against  the  separate  property,  if  any,  of  a  married  woman        Mrs. 
in  respeot  of  a  contract  entered  into  by  her,  cannot  be  considered         ^^'^ 
as  passed  against  property  which  she  is  restrained  from  antioipat-   Vbnkatesa 
ing.    To  hold  otherwise,  as  has  often  been  pointed  out,  and  most 
recently  by  Lord  Maonaghten  in   BoUiho    8;   Co.    Limited  v. 
GVdfey(l)  would  render  the  restraint  upon  anticipation  absolutely 
inoperative.     In  Rood  Barrs  v.  Catheart{2)j  the  Court  of  Appeal 
held  that  the  income   of  property    subject  to    restraint  upon 
anticipation  which  accrued  due  before  judgment  was  not  liable 
to  attachment,  but  this  decision  was  overruled  by  the  House  of 
liords  in  Hood  Barrs  v.  Heriot{S).     The  decision  of  the  House  of 
Lords  did  not  affect  the  income  accrued  due  after  judgment. 
{Whiteley  v.  Edward8{4i)  and  BolUho  Hf  Co,  Limited  v.  Oidley{l).) 

That  such  income  was  exempt  from  attachment  had  been 
decided  some  years  before  in  Chapman  v.  Bigg8{5)  with  special 
reference  to  the  terms  of  Order  XLV,  Eule  1  (Order  governing 
the  attachments),  which  does  not  contain  any  express  exemption 
in  favour  of  property  subject  to  a  restraint  upon  anticipation. 

Coming  now  to  Rule  220  (seotion  266  of  the  Civil  Procedure 
Code),  it  is  only  a  rule  of  pit>cedure  and  the  exceptions  mentioned 
in  the  proviso  are  not  stated  in  terms  to  be  exhaustive.  Such  a 
rule  cannot,  we  think,  be  read  as  authorising  the  attachment  of 
property  which,  by  a  rule  of  substantive  law  now  embodied  in 
section  10  of  the  Transfer  of  Property  Act,  is  incapable  of  being 
transferred  or  charged  by  the  beneficiary.  A  judgment,  such  as 
this,  against  the  separate  property  of  a  married  woman  under 
section  8  of  the  Married  Woman's  Property  Act,  1874,  must,  we 
think  be  read  as  confined  to  property  which  is  not  subject  to  the 
restraint  upon  anticipation^  and,  if  so,  its  operation  cannot  be 
extended  by  rule  112. 

For  these  reasons  we  must  set  aside  the  order  of  the  Pull 
Bench  and  direct  the  attachment  to  be  raised,  and  any  monies  paid 
by  the  Ofiicial  Trustee  to  the  decree-holder  to  be  refunded  to 
the  Official  Trustee. 

Messrs.  Short  8f  Bewee — ^attorneys  for  petitioner. 

(1)  L.R.,  (1906),  A,0.,  98.  (2)  L.B.,  (1894),  2  Q.B.,  669. 

(8)  L.B.,  (1896),  A.O.,  174.  (4)  L.B.,  (1896),  2  Q.B.,  48, 

(6)  11  (J.B.D.,  27. 
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APPELLATE  CIVIL— FULL  BENCH. 

Before  Sir  Arnold  JFhiU^  Chi^  Justice^  Mr.  Justice 
Subrahmania  Ayyar  and  Mr.  Juaitce  Miller. 

^9Q7^  MUTHU8WAMI  MUDALI  (Pbtitionbb),  PBrrnoireB, 
February 
22, 27.  <^- 
March  18, 25. 
VEENI  CHETTI  and  another  (CJouNTBR-PBmroKBR), 

Rbspondbhts  * 

Criminal  Procedure,  Act  V  of  1898,  s.  1 96  {Q)— Appeal  Use  to  High  Court  against  an 
appellate  order  revoking  sanction  granted  by  Court  oj  First  Instttnce. 

The  right  of  appeal  conferred  by  section  196  (6)  of  the  Code  of  Criminal  Procft- 
dure  as  read  with  sub-section  (7)  of  the  same  section,  is  not  restricted  to  a  right 
of  appeal  to  the  Appellate  Oonrt  to  which  the  Conrt  of  First  Instance  is  immedi- 
ately subordinate. 

The  revocation  by  the  Appellate  Court  of  a  sanction  given  by  the  Court  of 
First  Instanoe,  is  a  refusal  of  sanction  within  the  meaning  ef  sub-section  (6)  snd 
an  appeal  lies  therefrom  to  the  High  Court,  as  well  as  in  cases  where  the  saoetloB 
refused  by  the  Court  of  First  Instance  is  gpranted  by  the  Appellate  Court. 

Palaniappa  Ghetti  v.  Annamsiai  Chetti,  (I.L.E.,  27  Mad.,  223),  approved. 

An  order  revoking  a  sanction  is  a  refusal  of  a  sanction  just  as  an  order  con- 
firming a  sanction  is  an  order  giving  a  sanction. 

The  facts  necessary  for  the  purposes  of  this  report  are  set-out  by 
(Benson  and  Wallis,  JJ.)inthe  Order  of  Eef erence  to  the  Full 
Bench  which  is  as  follows  : — 

Bbnson,  J.  —In  this  case  the  District  Muasif  granted  sanction 
under  section  195  of  the  Criminal  Procedure  Code  for  the  prosecu- 
tion of  certain  persons  for  offences  specified  in  the  order. 

The  District  Judge  on  appeal  revoked  the  sanction  on  tilie 
merits. 

The  party  in  whose  favour  the  sanction  was  originally  granted 
now  petitions  the  High  Court  to  set  aside  the  District  Judge's 
order  of  revocation  and  to  re-grant  the  sanction. 

The  respondents  contend  that  the  High  Court  has  no  power  to 
do  this.     They  rely  on  the  case  of  Hamijuddi  Mondol  v.  Daiiiodar 


*  Civil  Miscellaneous  Petition  No.  1468  of  1900,  presented  under  section  196 
of  the  Code  of  Criminal  Procedure,  praying  the  High  Court  to  revise  the  ordsr 
of  M.R.Ey.  S.  Gopalachariar,  District  Judge  of  Salem,  dated  26th  July  1906,  in 
Original  Petition  No.  25  of  1906,  revoking  the  sanction  for  prosecution  of  tiM 
respondents  accorded  by  the  District  Munsif  of  Namakkal  in  I.A.  No.  308  of  1900. 
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Ohose(l),  in  whioh  the  facts  were  similar  to  those  in  the  present  case,  Muthuswami 
and  in  whioh  it  was  held  that  the  High  Court  had  no  power  to      ^^^^^ 
interfere  under  section  195,  sub-section  (6)  of  the  Criminal  Proce-      IVbeni 
dure  Code  ^'  as  the  order  of  the  District  Judge  was  not  one  grant- 
ing or  refusing  sanction,  but  one  -revoking  sanction,"  or  under 
section  622  of  the  Civil  Procedure  Code  as  the  District  Judge 
revoked  the  sanction  on  the  merits  and  in  the  exercise  of  a  juris- 
diction vested  in  him  by  law. 

I  should  have  been  prepared  to  follow  this  decision  as  being 
in  accordance  with  the  language  of  section  195,  sub-section  (6), 
but  that  a  contrary  view  has  been  expressed  in  the  case  of  Palani- 
(q>pa  Chetti  v.  Annamalai  ChetU{2).  That  was  a  case  in  which 
the  District  Judge  granted  a  sanction  which  had  been  refused  by  the 
Subordinate  Jadge,  and  so  the  exact  question  now  before  us  did 
not  arise  for  decision  in  that  case,  and  we  are  not  bound  by  the 
expression  of  opinion  in  regard  to  such  a  case  as  that  before  us, 
but  in  view  of  the  importance  of  the  question  raised,  I  thbik  it 
advisable  to  refer  for  the  decision  of  the  Full  Bench  the  question 
raised  before  us,  as  stated  above. 

The  case  of  Kannambaih  Imbichi  Nair  v.  Manathanath  Ramar 
Nair{S),  was  also  referred  to,  but  in  that  case  also  the  question 
before  the  Court  can  be  distinguished  from  the  present  case. 

Wallis,  J. — I  concur  and  should  be  glad  to  see  the  wider  ques- 
tion whether  any  further  appeal  is  allowable  from  an  order  under 
section  195  (6)  of  the  Criminal  Procedure  Code  made  by  a  Court 
on  appeal  from  a  Court  subordinate  to  itself  considered  by  a  Full 
Bench,  as  it  is  not  clear  that  aU  the  aspects  of  this  question  were 
considered  in  Palaniappa  Chetti  v.  Annamalai  CheUi{2).  The  word- 
ing of  section  195  (6)  is  necessarily  general  as  it  has  to  provide  for 
cases  in  which  applications  for  sanction  are  made  to  public  servants 
a?  well  as  to  Courts,  and  also  for  cases  in  which  the  application  for 
sanction  is  made  not  to  the  Court  in,  or  in  relation  to,  which  the 
offence  is  alleged  to  have  been  committed,  but  to  the  Court  to 
which  such  last  mentioned  Court  is  subordinate.  The  sub-section 
clearly  gives  one  appeal,  but  does  not  say — and  it  can  hardly,  I 
think,  be  implied — that  it  was  intended  to  allow  more  tJian  one 
appeal  in  each  case.    Only  one  appeal  is  given  if  the  words 


(1)  10  C.W.N.,  1026.  (2)  I.L.R.,  27  Mad.,  228. 

(3)  I.L.R.,  29  Mad.,  122. 
32* 
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MuTHuswAMi  "  *^y  saiiction  given  or  refused  under  the  section  "  be  read  as  meaa- 
MuDALi  iiig  given  or  refused  in  the  ficst. instance,  and  to  construe  the  sdb- 
Veini  section  in  this  way  would  appear  to  be  in  accordance  with  the 
"'"'*  principle  that  statutes  creating  new  jurisdiction  must  be  strictly 
construed.  This  construction  is  also  supported  by  the  langoage 
of  su1>section(7)  which  provides  that  for  the  purposes  of  the  seetioo 
every  Court  shall  be  deemed  "to  be  subordinate  only  to  the  Court  to 
which  appeals  from  snch  Court  ordinarily  lie.  To  allow  a  further 
appeal  is  in  effect  to  make  the  *  Court  to  which  the  application  is 
originally  made  subordinate  also  to  the  Court  to  which  the  fnrUier 
appeal  lies.  The  well  bnowp  policy  of  the  Legislature  embodied 
in  its  Codes  is  not  to  allow  more  than  one  appeal  on  a  question  of 
fact  either  in  civil  or  criminal  cases,  and  it  can  never  have  beea 
intended  to  allow  a  second  appeal  in  a  proceeding  which  is  only  a 
statutory  preliminary  to  the  institution  of  criminal  proceedings 
in  certain  cases  designed  to  prevent  an  abuse  of  flie  criminal  law. 
The  other  view  involves,  not  only  a  second,  but  even  a  third  appeal, 
in  cases  where  the  application  is  originally  made  to  a  Magistrate, 
who  according  to  the  test  in  sub-section  7,  is  sul^rdinate  to  the 
District  Magistrate,  who  is  subordinate  to  the  Sessions  Judge,  who 
again  is  subordinate  to  the  High  Court.  Such  an  intention  should 
not,  it  seems  to  me,  be  attributed  to  the  Legislature  unless  the 
language  of  the  section  is  incapable  of  any  other  interpretation. 


The  case  came  on  for  hearing  in  due  course  before  the  Full 
Bench  constituted  as  above. 

K.  B.  Subrahmania  Sastri  for  petitioner. 

Dr.  8,  Stoaminathen  for  respondents. 

The  Court  expressed  the  following 

Opinion. — We  are  of  opinion  that  the  right  of  appeal  conferred 
by  section  195  (6)  of  the  Code  of  Criminal  Procedure  as  read  with 
sub-section  (7)  of  the  same  section  is  not  restricted  to  a  right  of 
appeal  to  the  Appellate  Court  to  which  the  Court  of  First  Inatanoe 
is  immediately  subordinate.  We  think  the  case  of  Palaniappa 
Chetti  Y.  Annamalai  Oheiti{l)  was  rightly  decided,  and  that  an 
appeal  lies  to  the  High  Court  not  only  in  cases  where  the  Court 
of  First  Instance  refuses  sanction  and  sanction  is  granted  by  tiie 
Court  to  which  that  Court  is  immediately  subordinate,  but  also  ilk 

(1)  I.L.n.,  27  Mad.,  228. 
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oases  where  the  Court  of  First  Instance  grants  sanction  and  the  muthuswami 
sanction  is  revoked  bv  the  Court  to  which  that  Court  is  imme-     Mddali 
diately  subordinate.  Vbehi 

It  is  clear  from  the  cases  {Hahibar  Bahaman  v.  Khoda  Bux  and 
Oirija  Sankar  Boy  v.  Benode  8heikh{l))  to  which  our  attention  has 
been  called,  that  the  decision  in  the  case  of  Hamijuddi  Mondol 
V,  Damodar  Gho8e{2)  which  is  referred  to  in  the  Order  of  Reference, 
rested  upon  the  ground  that  an  order  revoking  a  sanction  to  pro- 
secute was  not  a  refusal  of  a  sanction  within  the  meaning  of  sub- 
section (6).  We  are  of  opinion  that  a  revocation  of  a  sanction  is 
a  refusal  of  a  sanction  in  the  same  way  as  an  order  confirming  a 
grant  of  a  sanction  is  a  giving  of  it  sanction  for  the  purposes  of  the 
section. 

We  hold  that,  in  the  circumstances  of  this  case,  an  appeal  lies 
to  this  Court. 


The  case  came  on  for  final  hearing  before  (Benson  and 
Wallis,  J  J.)  when  the  Court  delivered  the  following 

Judgment. — The  Full  Bench  has  decided  that  an  appeal  lies  in 
this  case.    We  have,  therefore,  heard  the  appeal  argued. 

The  accused  was  certainly  wrong  in  cutting  and  removing  to 
the,  thrashing  floor  a  portion  of  the  crop  after  it  had  been,  to  his 
knowledge,  attached. 

But.  the  Judge  has  found  that  he  offered  the  receiver  appointed 
by  the  Conrt  to  abstain  from  further  cutting  of  the  crop,  and  to 
hand  over  to  him  the  whole  of  the  crop  already  cut. 

In  these  circumstances  we  do  not  consider  it  necessary  in  the 
interest  of  justice  to  sanction  his  prosecution. 

We  therefore  dismiss  the  petition. 

(1)  5  C.L  J.,  219  and  222.  (2)  10  O.W.N.,  1026. 
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APPELLATE  CIVIL. 

Befcfte  Mr.  Justice  Subrahmania  Ayyar  and  Mr.  Jusiice  Miller. 

1907.        THAJI  6EEBI AND 0THBB8  (Plaintiffs  akd  Leoai.  BspBstBKTATiva 
January  18, 

21.  OF  THB  FlBST  PlAIHTIFF),  APPELLANTS, 
February  5. 
V, 

TIRUMALAIAPPA  PILLAI  akd  othbbs  (Dbfendaitts  kbtd  Fifth 
Dsfendakt's  Legal  Beprbsbntatite),  Bespohbsntb.* 

Stamp  Act,  Act  1  of  1879,  8,  85 — No  secondary  evidence  admieeihle  the  recdvimf 
which  will  he  to  give  eome  effect  to  an  imetamped  doewnent. 

In  a  Biiic  by  plaintifFa  to  redeem  lands  alleged  to  have  been  mortgaged  nnder 
an  unstamped  instrnment  in  1841,  the  document  was  not  pixdnced  and  therefore 
secondary  cTidenoe  was  not  receivable  to  proye  the  contents  of  the  docnmesit. 
The  plaiotiff  sought  to  rely  on  the  oral  evidence  as  to  execution  of  the  documeat 
and  the  passing  of  possession  under  the  deed  as  showing  that  the  defendant  by 
such  possession  acquired  only  a  mortgagee's  right  in  the  property : 

Held,  that  the  receiving  of  such  evidence  will  be  to  give  some  effect  to  the 
unstamped  document  by  connecting  the  possession  with  the  contents  thereof,  and- 
was  therefore  contrary  to  the  provisions  of  section  35  of  the  Indian  Stamp  Aet. 
An  admission  of  the  mortgage  by  the  defendants'  ancestor  was  also  held  not 
receivable  on  the  same  grounds. 

Chenhaaapa  v.  Lakthmanan  Ramchandra,  (I.L.B.,  18  Bom.,  369),  referred  to. 

Suit  for  redemption  of  lands. 

The  plaintiffs'  case  was  that  the  lands  were  mortgaged  with 
possession  to  the  ancestor  of  first  defendant  hj  the  ancestors  of 
plaintiffs  in  1841,  for  fire  years.  The  first  defendant  denied  the 
mortgage  and  alleged  that  plaintiffs'  ancestors  bad  sold  the  lands 
to  his  ancestors  in  1843,  and  that  his  ancestors,  and  he  after  them 
had  been  enjoying  the  property  as  owners. 

Plaintiffs  alleged  that  the  cadjan  mortgage  deed  was  in  thi 
possession  of  first  defendant  who  was  asked  to  produce  it.    First  ij 
defendant  denied  the  ezistenoe  of  any  snch  deed. 

Plaintiff  examined  two  witnesses  to  proTe  the  mortgage,  one  of 
whom  stated  that  be  attested  the  cadjan  docnment  which  he  said  wbs 
unstamped.  Oral  evidence  was  let  in  by  plaintifb  to  prove  the  said 
mortgage,  and  they  also  put  in  a  petition  by  the  first  defendant's 

*  Second  Appeal  No.  2476  of  1903,  presented  against  the  decree  of 
W.  W.  Phillips,  Esq.,  District  Judge  of  Tinnevelly,  in  Appeal  Suit  No.  220  of  1902, 
presented  against  the  decree  of  M.R.Ey.  M>  H.  Narayar.aswami  Ayyar,  Oiatrict 
Ifunsif  of  Ambasamudram,  in  Original  Suit  No.  83  of  1901. 
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ancestor  in  which  the  mortgage  was  admitted.     No  objection  was  thajx  Bbibi 
taken  by  the  defendants  to  the  reception  of  the  secondary  evidence,  tibuicaiai. 
The  Mnnsif  found  the  plaint  mortgage,  as  well  as  the  sale  set  np      ^H^' 
by  first  defendant  proved  and  dismissed  the  suit.    On  appeal,  the 
District  Judge  upheld  the  decision  on  the  ground  that  tiie  lower 
Court    ought  not  to  have  received  secondary  evidence  of  the 
mortgage,  and  that  the  plaintifis'  suit  based  on  a  document  which 
was  not  produced  and  of  which  no  secondary  evidence  was  admissible, 
most  faiL 

Plaintiffs  appealed  to  the  High  Court. 

P.  jR.  Sundara  Ayyar  and  JT.  8.  Bamasamt/  8a%trx  for  second  to 
fourteenth  appeallants. 

The  Hon.  Mr.  P.  8,  Smmoami  Ayyar  and  F.  Purushothama 
Ayyar  for  first,  third,  fourth,  sixth  and  seventh  respondents. 

JuDGMBNT. — ^The  District  Judge  found  upon  the  evidence  as  it 
was  competent  for  him  to  do,  that  the  mortgage  instrument  relied 
on  by  the  plaintiffs  had  been  executed  on  an  unstamped  cadjan. 

The  same  not  being  forthcoming  at  the  trial  so  as  to  admit  of 
penalty  being  levied  thereon,  secondary  evidence  of  its  contents  was 
not  receivable. 

Is  it  then  open  to  the  plaintiff  to  rely  on  the  oral  evidence 
as  to  the  alleged  execution  of  the  instrument  and  the  alleged 
passing  of  possession  of  the  property  under  that  instrument,  in 
order  to  show  that  that  possession  operated  to  create  by  prescription 
only  the  title  of  a  mortgagee  in  the  defendants  P  This  question 
must  be  answered  in  the  negative.  To  hold  otherwise  would  be 
to  give  some  effect  to  the  unstamped  instrument  inasmuch  as  it 
would  necessarily  connect  the  possession  with  the  contents  of  the 
document  relating  thereto ;  and  that  would  be  contrary  to  the 
express  provision  of  section  35  of  the  Stamp  Act  which  lays  down 
that  an  instrument  chargeable  with  duty  shall  not  only  not  be 
admitted  in  evidence  for  any  purpose  by  any  person  having  by  law 
or  consent  of  parties  authority  to  receive  evidence,  but  also  that 
it  shall  not  be  **  acted  upon  "  by  any  such  person  unless  duly 
stamped  {Chenbaaapa  v.  LcJcshmanan  Ramchandra(l)).  It  may  be 
added  that  in  Phipson  on  '  Evidence '  it  is  pointed  out  with 
reference  to  the  corresponding  provision  of  the  English  Act,  that, 
unlike  an  invalid  instrument   which  is  receivable  for  collateral 

(1)  I.L.R.,  18  Bom.,  36U. 
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Tiuji  Beebi  purposes,  an  unstamped  dooument  is  admissible  for  oo  pn 
TiicMAiAi-  whatever  save  in  criminal  cases,  an  exception  wliich  finds  a 
in  our  Act  also  (Phipson,  3rd  edition,  page  197). 

As  r^;ards  the  statement  filed  by  the  defendants'  ancestor  bef 
the  Inam  Deputy  Collector  there  is  no  doubt  a  recital  there 
mortgage,  though  coupled  with  another,  that  the  mortgage  was  \ 
an  unstamped  cad j  an.  If  that  admission  is  to  be  taken,  as  it 
taken  by  the  District  Munsif  as  referring  toithe  transaction  int 
to  be  evidenced  by  the  unstamped  document  relied  on  bj 
plaintiffs,  the  admission  would  be  secondary  evidence  inadmissil 
for  reasons  already  stated.  If,  on  the  other  hand,  it  is  to  be 
as  referring  to  a  different  mortgage  inasmuch  as  the  date  the 
is  stated  to  be  1841  while  the  date  given  in  the  plaint  is  1842,  ev 
then  the  result  would  be  the  same  having  regard  to  the  fact  tha 
that  also,  was  on  an  unstamped  cadjan  not  produced. 

The  second  appeal  therefore  fails  and  is  dismissed  with  costs. 


APPELLATE  CIVIL. 


Before  air  ^moU  White^  Chief  Justice,  and  Mr.  JueUee  Miller. 


K4DAKAMVALIJ  SANK  ARAN  MUSSAD" 

Appbllant, 


V. 


Dbfendakt), 


FlHiT 


MOKKATH  USSAIN  HAJI   and  anothbr  (Plaintifp  ai5 
Dbpendavt),  Rbspondents.* 

Malahar  lav:— Otii- holder' 8  Hght  of  pre^eMptum,  nature  efSuch  Hght,  a  r, 

elecHon  and  not  a  right  to  vetc-^Right  of  prt-4mpHon  cannot  he  en/J^L 
cownter-claim  by  otti-holder  in    transferee's    suit  for    redemption— Variath 
between  pleading  and  proof-^PlainHf  failing  to  prove  plaint  mortgage  may 
given  a  decree  on  mortgage  admitted  by  defendant. 

The  right^of  pre-emption  which  an  otti-holder  has  by  oiutom  under  MalabaL 
law  is  only  a  right  to  elect  whether  he  will  purchase  or  not»  aod  not  a  right  t^ 
Teto  a  transfer  by  the  janmi,  without  his  knowledge. 

The  otti-holder's  right  cannot  be  pleaded  us  a  bar  to  a  transferee's  right  to- 
vedeevi  without  an  offer  to  purchase  that  right. 


•  Second  Ap)>eal  No.  3102  of  1904,  presented  against  the  decree  of  MJft.By. 
K.  Krishna  Bow,  Subordinate  Judge  of  South  Malabar  at  Calicut,  in  Appeal  Suit 
No.  647  of  1003,  presented  a«;ainst  the  decree  of  M.B  Jty.  T.  V.  Anantan  Nair, 
Principal  District  Munsif  of  Galiont»  io  Original  Suit  No.  138  of  1908. 
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Saoh  an  offer  by  the  oUi-holder  cannot,  in  this  country,  be  entertained  as    a  Kadakam- 

connier- claim  in  a  suit  by  the  trunaferee  of  the  janmi  right  for  redemption,  but  valli 

must  be   enforced  by  a  separate  suit.  Sankaran 

Kurri  Veerareddi  v.  Kurri  Sapiredd4,  (I.L.B.,  29  Mad.,  339),  followed.  ^^ 

Case  ]av7  on  the  otti-holder's  right  of  pre-emption  discussed.  AIokkath 

Where  in  a  suit  for  redemption,  the  plaintiff  fails  to  proye  the  mortgage  set  "ssain  Haji. 
up  by  him,  the  Court  may  allow  the  plaintiff  to  redeem  on  the  basis  of  a  different 
mortgage,  under  which  the  defendant  claims  to  hold. 

8nrr  to  redeem  a  paramba  alleged  to  have  been  demised  on  a 
kanam  of  Bs.  1-4-0  by  Aramprath  Illat  Yaracleyan  Musad  to  the 
first  defendant's  father  in  1037  (1861-62). 

The  paramba  belonged  in  janm  to  the  Aramprath  illam,  and 
was  purchased  bj  the  plaintiff  at  a  Court  sale  in  execution  of 
a  decree  passed  against  the  illam. 

Second  defendant  stated  that  the  paramba  was  obtained  by  his 
late  brother  from  the  Aramprath  illam  on  otti  in  1037  (1861-62)^ 
and  has  been  in  the  possession  of  his  kanam  tenant,  the  first 
defendant,  and  that  the  suit  was  barred  by  adverse  possession. 

The  District  Munsif  disbelieved  the  kanam  set  np  by  the 
plaintiff  as  well  as  the  otti  pleaded  by  the  second  defendant, 
but  he  dismissed  the  suit  as  barred  by  limitation. 

On  appeal,  the  Sabordinate  Judge  held  that  the  kanam  set  up 
by  plaintiff  and  the  otti  set  up  by  second  defendant  were  not 
proved.  He  held,  however,  that  the  plaintiff  was  entitled  to 
redeem  on  the  basis  of  the  otti  mortgage  under  which  the  second 
defendant  claimed  to  hold  and  decreed  accordingly. 

The  second  defendant  appealed  to  the  High  Court. 

K*  P.  Govinda  Menon  for  appellant. 

*F'  Ri/ru  Nambiar  for  first  respondent. 

Judgment. — The  plaintiff,  as  the  purchaser  at  a  Court 
auction  of  the  rights  of  the  Aramprath  illam  in  the  paramba  in 
Buit,  sued  to  redeem  a  kanam  alleged  to  have;been  granted  by  the 
illam  to  the  first  defendant,  and  impleaded  the  second  defendant 
as  being  in  possession  though  without  any  valid  title. 

The  first  defendant  did  not  appear,  and  the  second  defendant 
Bet  up  an  otti  mortgage  from  the  plaintiff^s  predecessors  in 
interest,  the  Aramprath  illam. 

The  Courts  below  have  found  that  the  kanam  which  the 
plaintiff  sought  to  redeem  was  not  proved,  and  that  the  instru- 
ment set  up  by  the  second  defendant  as  proof  of  his  otti  mort* 
g^  was  not  genuine.     The  Court  of  First  Instance  dismissed 
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Kadakam.    the  auity  but  the  lower  Appellate  Court  has  giyeu  the  plaintifE  a 

Sankaran    decree  for  redemption  of  an  otti  in  the  terms  of  that  set  up  by 

MussAD      ^jjQ  second  defendant,  on  the  second  defendant's  admission  that 

V, 

MoKKATH    he  held  on  that  tenure. 

The  appeal  against  this  decree  is  on  two  grounds :  (1)  That 
the  plaintiff  haying  failed  to  proye  the  mortgage  set  up  bj 
himself  should  not  haye  been  giyen  a  decree  against  the  second 
defendant,  and  (2)  that  the  second  defendant  as  holding  a  mort- 
gage in  the  otti  form  has  a  right  of  pre-emption  which  bars  the 
plaintiff's  right  to  redeem. 

On  the  first  point  we  haye  no  doubt  that  the  plaintiff  was 
properly  allowed  to  redeem  the  mortgage  alleged  by  the  second 
defendant  to  constitute  the  title  on  which  he  held  possession.  He 
has  not  alleged  that  he  has  acquired  a  title  by  possession  adyerse  to 
the  janmi,  and  as  the  plaintiff  was  willing  to  redeem  on  the  footing 
of  the  otti  set  up  by  the  second  defendant,  though  it  was  found 
that  the  document  on  which  he  relied  was  not  proyed,  there  is  no 
difficulty  in  arriving  at  the  conditions  of  redemption  and  framing 
a  decree. 

The  second  point  is  not  discussed  in  the  judgments  of  either  of 
the  lower  Courts  and  was  not  the  subject  of  an  issue,  though  it  was 
taken  in  paragraph  5  of  the  second  defendant's  written  statement 
where  he  says  '*  No  other  person  than  this  defendant  who  is  the 
ottidar  has  the  right  to  obtain  the  janmam  of  the  plaint  paramba-'' 

The  District  Munsif  found  no  occasion  to  decide  the  questioif 
as  he  treated  the  alleged  otti  mortgage  as  non-existent,  and  there 
is  nothing  to  show  that  the  second  defendant  put  the  contention 
forward  in  the  lower  Appellate  Court- 
He  has  howeyer  in  his  appeal  to  this  Court  repeated  his 
contention  in  a  somewhat  modified  foMn  and  we  must  deal  with  it* 
The  nature  of  an  ottidar's  right  of  pre-emption  was  considered  in 
the  Sudder  Court  in  1857  on  an  appeal  from  a  decision  ol 
Mr.  HoUoway,  no  mean  authority  on'  the  customs  of  Malabaf , 
who  was  at  that  time  Subordinate  Judge  of  Calicut. 

Mr.  HoUoway  held  that  '*  until  the  refusal  of  the  otti-holder 
•  to  j)urohase,  to  no  other  purchaser  could  the  janm  right  by  the 
custom  of  Malabar  be  sold." 

This  dictum  may  be  interpreted  in  more  ways  than  one  but 
Mr.  Holloway's  meaning  is  made  clear  by  the  decree  which  he 
passed,  which  declared  that  the  janm  right  had  passed  to  the 

Digitized  by  LjOOQIC 


VOL.  XXX.]  MADBA8  8ERIB8.  891 

plaintiff  (a  transferee  of  the  janmi  with  notioe  of  the  otti  and  Kadakam- 
enjoined  the  plaintiff  to  transfer  it  to  the  otti-holder  on  reoeipt  san^an 
within  a  fixed  time,  of  a  fixed  snm  of  money.  Mussad 

The  right  of  the  otti-holder  was  therefore  in  Mr.  Hollowaj's    Mokkath 
view  a  true  right  of  pre-emption,  a  right  to  elect  whether  the 
holder  would  or  would  not  become  the  purchaser. 

The  learned  Judfifes  of  the  Sudder  Court  did  not  dispute  the 
correctness  of  this  view,  in  fact  their  decision  shows  that  they 
accepted  it,  but  they  observed  that  the  janmi  having  parted  with 
his  unfettered  right  of  sale  and  retained  only  a  conditional  right 
to  sell  on  the  otti-holder's  refusal  to  purchase  at  a  certain  fixed 
amount^  his  sale  to  a  third  party  was  an  infraction  of  his  contract 
with  the  otti-holder,  and  was  consequently  invalid. 

They  explained  the  effect  of  their  decision  to  be  that  the  janm 
ri^t  remained  in  the  plaintiff's  transferor  who  could  at  any  time 
call  on  the  otti-holder  to  purchase  it  at  the  proper  price  and  in 
the  event  of  his  refusal  could  sell  it  to  whom  he  pleased  ;  and  they 
remarked  that  Mr.  HoUoway's  decree  was  too  favourable  to  the 
ottidar  in  that  it  gave  him  time  in  which  to  make  his  election, 
whereas  by  the  custom  of  Malabar  he  could  be  called  on  by  the 
janmi  to  make  it  at  once.  They  set  aside  that  portion  of  the 
decree  which  declared  the  plaintiff  the  owner  of  the  janm  right 
and  enjoined  him  to  transfer  it  to  the  otti-holder.  (Sudder 
decisions,  1857,  page  121.)  By  this  decision  the  learned  Judges 
*iallowed  the  ottidar  to  avoid  the  sale  without  offering  to  become 
the  purchaser.  Because  the  sale  had  been  made  behind  his  back 
they  converted  his  right  from  a  right  of  election  to  a  right  of 
veto.  It  would  seem  that  in  order  to  give  full  effect  to  the  right 
of  pre-emption  and  to  preserve  at  the  same  time  the  custom  as  the 
Court  conceived  it,  all  that  was  necessary  was  to  shorten  the  period 
allowed  by  Mr.  Holloway  for  payment  by  the  otti-holder  of  the 
price ;  and  that  by  the  Sudder  (Jourt's  decision  the  otti-holder 
obtained  a  right  which  the  custom  did  not  give  him. 

The  subsequent  cases  in  which  the  same  view  was  adopted  and 
in  which  the  otti-holder  was  allowed  to  resist  redemption  by  a 
transferee  of  the  janm  title  seem  to  be  open  to  the  same  objection 
{Cheria  Krtshnan  v.  FwAnii(l),  Ambu  v.  Bainan{2)  and  Kanharan' 
kutti  V.  UihoUi(S)). 


(1)  IX.R.,  6  Mad.,  198.  (2)  I.L.E..  9  Mad.,  371. 

(3)  I.L.B.,  13  Mad.,  490. 
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Xadakam-  0^  ^^  other  hand,  the  cases  ( Vasudevan  v.  Ke8kavan{l),  VTcku 

8ankab\x    ^'  ^^^H^)  and  Krishna  Menon  v.  KeBavan{Z))  give  full  effect  to 

MussAD      the  right  of  pre-emption  without  converting  it  into  a  right  of  a 

MoKKATu    different  character. 

Urpain  Haji.       Jj^  q^^  opinion  the  otti-holder's  right  cannot  be  pleaded  as  a 

bar  to  the  plaintiff's  right  to  redeem  without  an  offer  to  purchase 

that  right.     The  second  defendant  has  not  even  now  offered  to  do 

this  and  we  do  not  think  that  even  if  he  did  so  we  could  give 

effect  to  his  offer  in  this  suit.    Sir  Bhashyam  Ayjangar  in  Bama- 

sami  Pattar  v.  Chinnan  Asarii^)  has  pointed  out  that  the  decree  in 

Ukkii  V.  KuU%{2)  givesjrelief  to  the  otti- holder  as  if  in  a  cross  suit, 

and  he  suggests  that  that  may  be  an  irregular  way  of  dealing  with 

a  suit  for  redemption  {vOe  at'page  466  of  the  report)  and  since  that 

case  a  Full  Bench  of  this  Court  has  held  that  such  counter-claims 

cannot  be  entertained  in  this  country  {Kurri  Veerareddi  t-  ICurri 

Bapireddi{b)). 

Whatever  be  the  real  nature  of  the  ottidar's  right,  whether  it 
is  based  on  the  acquisition  of  an  interest  in  the  equity  of  redemp- 
tion or  not,  it  has  nothing  to  do  with  that  portion  of  the  janm 
right  which  is  mortgaged  to  the  otti*holder ;  it  follows  that  if  it  is 
to  be  enforced  in  this  suit  it  can  only  be  enforced  by  way  of  a 
counter-claim  and,  we  cannot,  having  regard  to  the  Full  Bench 
decision,  enforce  it  in  that  way. 

If  a  suit  is  not  yet  barred  by  limitation  it  may  still  be  open  to 
the  otti-holder  to  enforce  his  right  of  pre-emption. 

The  second  appeal  is  dismissed  with  costs. 

(1)  I  LJl.,  7  Mad.,  a09.  (2)  I.L.B.,  15  Mad.,  401. 

(3)  I.L.R.,  20  Mad.,  805.  (4)  I.L.R.,  24  Mad.,  449  at  p.  465. 

(5)  I.L.U.,  29  Mad.,  889. 
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APPELLATE  CIVIL. 

'Before  Sir  Arnold  White,  Chief  Justice^  and  Mr.  Jusiice 
Subrahmania  Ayyar. 

MADUQULA  LATOHIAH  and  another  (Fibst  and  Second  j^^ 

Dbpendants),  Appellants,  Febroary  12. 

March  4. 

9,  

PALLY  MUKKALINGA  and  others  (Plaintiff  and  Third, 
Fourth  and  Fifth  Dbfbndants),  Respondents.* 


Zimitaiion  Act,  Act  XV  of  1877,*.  28,  sch.  IT,  ar<.  44— *  SoZe '  in  art.  44  not 
cofi/Sn«(i  to  transfer  of  absolute  otvnership  only — Finding  in  previovs  suit  of 
the  invalidity  of  a  sale  does  not  dispense  with  the  necessity  of  suing  to  set 
tiside  such  sale. 

The  term  '  sale  *  in  article  44  of  schedule  II  of  the  Limitation  Act  is  not 
oon  fined  to  an  assignment  of  absolute  ownership  only  but  means  an  assignment  for 
ft  price  of  the  ward's  interest  whaterer  that  may  be.  Article  44  will  therefore 
apply  to  a  suit  by  the  ward  to  set  aside  an  assignment  by  his  guardian  of  his 
r^ht  as  mortgagee. 

Gnanasambha/nda  Pandara  Sannadhi  v.  Velu  Pandaram^  (I.L.E.,  23  Mad. 
279),  referred  to  and  followed. 

A  suit  by  a  ward  to  recover  properties  improperly  alienated  by  the  guardian 
will  be  governed  by  article  44  and  the  period  of  limitation  will  not  be  that 
prescribed  for  a  suit  for  possession  of  immoTeable  property.  The  fact  that  in  a 
previous  suit  by  the  alienee  against  the  ward,  to  recover  some  properties  which 
bad  not  passed  to  his  possession  nndcr  the  transfer,  the  alienation  was  found 
invalid  will  not  relieve  the  ward  from  the  consequences  of  his  failure  to  have 
the  transfer  set  aside  within  the  period  allowed  by  law  with  regard  to  properties 
which  had  passed  to  the  possession  of  the  alienee.  When  at  the  time  such 
previous  suit  was  brought,  the  ward's  right  to  such  property  had  been  extin- 
guished under  section  28  of  the  Limitation  Act,  the  decision  will  not  have  the 
effect  of  reviving  the  extinguished  right. 

lakshmi  Doss  v.  Boop  Laul,  (I.L.It.,  80  Mad.,  169),  distinguished. 

Slit  to  recover  land  with  mesno  prolits. 

Plainti£E'8  case  was  that  the  suit  lands  wore  mortgaged  with 
possession  by  4;heir  owner  in  favonr  of  tlie  plaintiff's  mother ; 
that,  during  his  minority ,  his  mother  brought  a  suit  upon  the  mort- 
gage and,  in  acoordanee  with  a  rajeenama  filed  therein,  obtained 
a  decree  for  possession  of  the  mortgaged  lands  on  the  19th  July 

*  Second  Appeal  No.  1188  of  1904,  presented  against  the  decree  of  W.  B, 
Ayling,  Esq.,  District  Judge  of  Qanjum,  in  Appeal  Suit  |^o.  28  of  1904, 
presented  against  the  decree  of  M.R.By.  V.  Bhashyam  Ayyangar,  District 
Munsif  of  Chicacole,  in  Original  Suit  No.  513  of  1902. 
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MiDUGULA    ^^^^ »  *^*^  ^®  subsequently  learnt  that  his  mother  on  the  23id 

Latchiah    February  1892  (he  being  still  a  minor)  transferred  the  rights  of  the 

Pally      plaintiff  under  the  said  decree  to  first  defendant  in  consideratiiHi 

MuMALiNOA.  ^f  jjg    ;^oO ;    that  the   defendant    brought  a  suit  against  the 

plaintiff    for  the   recovery  of  part  of  the  lands    comprised  in 

the  decree  and  that  the  said  suit  was  dismissed  on  the  groond 

that  the  assignment  was  invalid. 

Defendants  Nos.  1  and  2  pleaded  inter  alia  that  the  suit  was 
barred  as  it  had  not  brought  within  three  years  of  plaintiff's 
attaining  majority. 

The  District  Munsif  held  that  the  suit  was  barred  by  limita- 
tion and  dismissed  the  suit. 

On  appeal  the  District  Judge  reversed  the  decree  holding  that 
article  144  of  schedule  II  of  the  Limitation  Act  applied  to  the 
case,  and  that  the  suit  being  brought  within  twelve  years  of 
dispossession  vas  within  time. 

First  and  second  defendants  appealed* 

P.  JB.  Sundara  Ayyar  for  appellants. 

F.  Krishnaswami  Ayyar  for  first  respondent. 

Judgment. — The  plaintiff  in  this  case  was  entitled  to  a  sum  of 
money  under  a  mortgage-  During  his  minority  his  mother  and 
guardian  as  his  next  friend  brought  a  suit  upon  the  mortgage, 
against  the  mortgagor  and,  by  consent,  obtained  on  the  19th 
July  1890  a  decree  for  possession  of  the  mortg^ed  lands.  There- 
upon on  the  23rd  February  1892  the  guardian  executed  exhibit  II 
transferring  the  right  of  the  plaintiff  under  the  decree  to  the  first 
defendant  in  consideration  of  Es.  100,  the  plaintiff  being  then 
still  a  minor.  The  first  defendant  brought  Original  Suit  No.  115 
of  1902  for  the  recovery  from  the  plaintiff  of  part  of  the  lands 
comprised  in  the  decree  which  the  guardian  purported  to  transfer 
to  the  defendant  as  already  stated.  That  suit  was  dismissed,  the 
Court  finding  that  the  assignment  by  the  guardian  was  invalid 
on  the  ground  that  the  consideration  therefor  was  not  such  as  to 
justify  the  transfer  of  the  plaintiff's  interest  by  the  guardian,  and 
also  on  the  ground  that  the  assignment  was  without  the  permission 
of  the  Court,  and,  therefore,  contrary  to  section  462  of  the  Code  of 
Civil  Procedure.  The  suit  out  of  which  the  present  appeal  arises 
was  thereupon  instituted  by  the  plaintiff  for  possession  of  lands 
which  though  comprised  in  the  decree  in  favour  of  the  plaintiff 
obtained  by  his  mother  did  not  form  part  of  the  property  to  which 
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the  suit  by  the  first  defendant  against  the  plaintiff  related.  The  maduouli 
institution  of  the  present  suit  took  place  long  after  the  expiry  of  ^^''^h'^" 
three    years  from  the  time  the  plaintiff  attained  his  majority,       Pallt 

MUKKALINOA. 

thongh  within  twelve  years  from  the  time  when  the  plaintiff 
became  entitled  to  possession  from  the  mortgagor — judgment- 
debtor  under  the  decree  of  1890  and  necessarily  so  from  the  time 
when  the  first  defendant  got  into  possession  in  execution  of  the 
decree  purporting  to  have  been  assigned  to  him  by  the  guardian. 
The  lower  Appellate  Court  decreed  the  suit. 

On  behalf  of  the  defendant  it  was  urged  before  us  that  the 
suit  was  governed  by  article  44  of  the  second  schedule  of  the 
Indian  Limitation  Act  XV  of  1877  and  having  been  brought 
more  than  three  years  after  the  plaintiff  attained  his  majority, 
the  suit  should  have  been  dismissed  and  the  observations  of  the 
Judical  Committee  in  Ona/naaambhanda  Pandara  SannadM  v.  Velu 
Pandaram{l)  with  reference  to  the  article  referred  to  were  relied 
on.  The  applicability  of  the  article,  of  course,  depends  upon 
whether  the  transfer  by  the  plaintiff's  mother  to  the  defendant 
was  a  *sale'  within  the  meaning  of  the  article.  No  doubt, 
under  the  decree  of  1890,  the  plaintiff  became  entitled  to  the 
possession  of  the  lands  in  dispute  together  with  other  lands.  But 
there  is  nothing  in  the  language  thereof  which  would  warrant  the 
view  that  the  possession  was  to  be  more  than  that  of  a  moi-tgagee, 
and  having  regard  to  the  decision  of  the  Judicial  Committee  in 
Sri  Baja  Papamma  Boo  v.  Sri  Vira  Pratapa  H,  V.  Eamachandra 
iJa55u(2),  the  right  created  by  the  terms  of  that  decree  in  favour  of 
the  plaintiff  cannot,  in  our  opinion,  be  held  to  amount  to  that  of 
an  owner.  The  transfer,  therefore,  by  the  mother  was  a  transfer 
of  the  plaintiff's  interest  as  mortgagee  and  not  a  transfer  of 
ownership.  If  the  term  *  sale '  in  the  article  relied  on  bo  under- 
stood as  used  to  cover  an  assignment  for  a  price  of  the  ward's 
interest  whatever  that  be  and  not  merely  a  sale  in  the  sense  in 
which  it  is  used  in  the  Indian  Contract  Act,  section  77,  or  the 
Transfer  of  Property  Act,  section  54,  then  it  would  follow  that  the 
transfer  here  by  the  mother  would  fall  within  the  article.  If, 
on  the  other  hand,  '  sale '  be  understood  as  intended  to  refer  to 
transfers  of  ownership  only,  the  article  will  not  apply.  Our 
attention  has  not  been  called  to  any  decisions  on  the  point.     It 


(1)  I.L.R.,  23  Mad.,  279.  (2)  I  Ji.E.,  10  Mad.,  260. 
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Maduolla    seems  to  us  that  the  word  should  be  taken  as  used  in  the  form^ 
Latchiah    ggi^gg     The  term  occurs  in  numerous  other  articles  in  the  second 

Pally      schedule  to  the  Indian  Limitation  Act,  viz.,  articles  10, 12,  111, 
MuKKALiNGA.  ^^^^  ^^^  ^.^g^  ^^^    ^^^^  ^^^^  ^^^  ^^^  ^^^      Probablj  in  artides 

10  and  136  tiie  transfer  intended  is  that  of  ownership^  but  in  all 
the  other  provisions  it  obviously  includes  a  transfer  for  a  price 
without  reference  to  whether  the  interest  amounts  to  ownership. 
As  in  article  44  there  is  nothing  to  restrict  the .  more  general 
meaning  in  which  the  word  is  used  in  the  numerous  parts  of  tiie 
schedule  just  referred  to,  the  right  constructioQ  of  the  article  seems 
to  be  what  we  have  stated  above.  The  suggestion  made  in 
Stokes'  *  Anglo-Indian  Code,'  vol.  II,  page  950,  by  the  learned  editor 
that  the  article  should  be  extended  to  mortgages  and  leases,  of 
course,  implies  that  he  understood  the  term  in  question  as  used 
in  the  sense  of  a  complete  assignment  of  the  ward's  interest  in 
contradistinction  to  something  carved  out  of  such  interest  as  by 
way  of  mortgage  or  lease. 

In  this  view,  following  the  opinion  of  the  Judicial  Committee 
cited  for  the  defendant,  it  must,  we  think,  be  held  tbat  the  plaintiff's 
suit  fails  on  the  ground  that,  long  before  its  institution,  his  right 
to  the  property  in  question  had  become  extinguished  by  the 
operation  of  article  44  and  section  28  of  the  Indian  Limitation 
Act. 

On  behalf  of  the  plaintifiE  it  was,  however,  urged  that  the 
finding  in  the  previous  suit  that  the  transfer  by  the  mother  was 
invalid,  rendered  it  superfluous  for  the  plaintiff  to  seek  to  set  it 
aside,  and  that  the  present  suit  should  be  viewed  as  one  for 
possession  maintainable  by  him  without  his  having  to  displace 
an  invalid  sale  as  a  preliminary  to  such  possession.  But  this 
argument  overlooks  a  vital  distinction  between  the  two  litiga- 
tions. No  doubt  as  held  by  the  Full  Bench  in  the  case  of 
Lakshmi  Dosa  v.  Boop  Laul(l)  it  was  competent  to  the  plaintiff 
to  defend,  in  the  previous  suit,  his  right  to  the  lands  in 
his  possession  by  reljdng  on  the  invalidity  of  the  transfer,  not* 
withstanding  he  had  not  sued  to  set  it  aside  within  three  years 
from  the  time  he  attained  his  majority.  But  a  finding  with 
reference  to  such  a  defence  thoagh  necessary  for  the  purposes  of 
that  litigation  cannot  operate  to  relieve  the  plaintiff  from  the 

(1)  I.L.R.,  30  Mad.,  169. 
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oonseqaenoes  of  lils  failure  to  hare  the  transfer  set  aside  within    maduoula 

rcH 

V. 

>AL] 

MUKKALINOA. 


the  time  limited  by  law  in  regard  to  property  of  which  possession  l'^'^^*^*' 
had  passed  to  the  defendant  under  the  transfer.  As  the  plaintiff^*  Palw 
title  to  such  property  had  become  extinguished  prior  to  the 
institution  of  the  previous  suit  by  the  defendant,  and  a  fortiori 
before  the  contention  pt  the  present  plaintiff  then  Came  to  be 
tried,  it  cannot  be  revived  by  any  such  subsequent  adjudication 
in  his  favour  with  reference  to  the  validity  of  the  transfer  in  a 
litigation  connected  with  other  properties. 

We,  therefore,  allow  the  appeal,  reverse  the  decree  of  the 
lower  Appellate  Court  and  restore  that  of  the  District  Munsif 
with  costs  throughout. 


APPELLATE  CIVIL. 

Before  Mr.  JiMtice  Benson  and  Mr,  Justice  Boddam, 
KARXJPPA  GOUNDAN  alias  THOPPALA  GOUNDAN  1907. 

HAVING  DIED,    Hl8   SoN  AND  LeGAL  RePRBSENTATIYB  ^^Mw^^6^^* 


VEDIAPPA  GOUNDAN  being  Minor  by  His  Maternal  Unclb 

AND  Guardian  VENKATACHALA  GOUNDAN  (Plaintifp 

AND  Legal  Reprbsbntativb),  Appellant, 


PERIATHAMBI  GOUNDAN  and  others  (Defendants), 
Respondents.* 

Evidence  Act,  Act  I  of  1872,  as.  91,  95,  97—Wher^  sale  deed  gives  ior(mg  survey 
numbers  to  the  Icmds  sold,  evidence  admissible  to  show  the  real  lands  intended 
to  be  sold. 

The  general  rule  laid  down  in  section  91  of  the  Evidence  Act  is  subject  to  the 
exceptions  laid  down  in  sections  95  and  97  of  the  same  Act. 

Where  a  sale  deed  describes  the  land  sold  by  wrong  suryej  numbers,  extrinsic 
evidence  is  admissible  to  show  that  the  lands  intended  to  be  sold  and  actually 
sold  and  deliyered  were  lands  bearing  different  survey  numberrt. 

The  facts  necessary  for  the  purposes  of  the  report  are  fully  stated 
in  the  judgment. 


♦  Second  Appeal  No.  1187  of  1904,  presented  against  the  decree  of  A.  0.  Tate, 
Bsq.,  District  Judge  of  South  Arcot,  in  Appeal  Suit  No.  126  of  1903,  presented 
against  the  decree  of  M.R.By.  P.  Audinarayaniab,  District  Munsif  of  Tiruk- 
koyilur,  in  Original  Suit  No.  777  pf  1902. 
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Kaeuppa  Jf«  R*  Subrahmania  Sasiri  for  appellant. 

^^kS^  r.  Ramaehandra  Rau  for  third  reapondent. 

Thoppala  Judgment. — In  1902  the  third  defendant  attached  oer 

^^^    land  as  the  property  of  the  second  defendant  against  whom  he  htW 
^  GouNDAN*'  a  decree,  and  pnrchased  it  in  Court  auction.  -  The  land  consigte  of 
sorvej  No.  202  F,  measuring  1*83  acres,  assessed  at  Rs.  1-6-0 
and  No.  202  G-,  measuring  6*86  acres,  assessed  at  Us.  5-2-4. 

The  plaintiff  is  in  possession  of  the  land  having  bought  it 
under  exhibit  A  in  1901  from  the  second  defendant  who  had 
purchased  it  in  1896  from  the  first  defendant  under  exhibit  B. 
In  exhibits  A  and  B,  however,  the  land  is  described  as  survey 
Nos.  202  A  and  G  instead  of  202  F  and  G.  The  pl^tiff  sued  to 
set  aside  the  attachment  and  sale  brought  about  by  the  third 
defendant  on  the  ground  that  the  second  defendant  had  no  interest 
in  the  property  when  it  was  attached.  He  also  asked  leave  of  &e 
Original  Court  to  amend  the  plaint  by  adding  a  prayer  for  the 
rectification  of  exhibit  A  by  inserting  the  correct  survey  letters. 

Both  the  Courts  below  dismissed  the  plaintiff's  suit  on  the 
ground  that  his  title-deed  referred  to  survey  Nos.  202  A  and  C 
and  that,  under  section  91  of  the  Evidence  Act,  he  could  not  adduce 
evidence  to  show  that  what  was  reaUy  conveyed  to  him  was  survey 
Nos.  F  and  G-.  They  therefore  dismissed  his  suit,  and  it  is  against 
this  dismissal  that  the  plaintiff  now  appeals.  We  think  that  the 
deciiuon  of  the  Courts  below  is  wrong.  There  is  no  doubt  or 
contest  as  to  the  identity  of  the  land.  In  the  plaintiff's  title-deeds 
it  is  described  by  its  extent,  and  assessment  and  the  name  of  the 
registered  puttahdar.  All  these  particulars  show  that  the  lands 
sold  are  those  entered  in  the  survey  register  as  Nos.  202  F  and  6, 
not  A  and  C.  Survey  No.  202  A  is,  in  fact,  Government  forest 
land  measuring  1,143  acres,  while  No.  202  C  is  land  belonging  to 
another  puttahdar  unconnected  with  the  suit,  and  differing  in 
extent  and  assessment  from  either  of  the  lands  now  in  dispute. 
The  reference  to  the  letters  A  and  C  in  the  plaintiff's  title-deeds 
is  a  misdescription  of  the  land,  but  the  other  particulars  given  in 
regard  to  it  describe  it  correctly,  so  that  there  is  no  doubt  as  to  its 
identity.  When  this  is  so,  the  misdescription  in  the  documrat 
may  be  disregarded  and  does  not  render  it  useless  as  a  document 
of  title. 

The  general  rule  laid  down  in  section  91  of  the  Indian 
Evidence  Act  no  doubt  is  that  when  the  terms  of  a  contract  have 
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l)een  reduced  to  writing,  no  evidence  shall  be  given  in  proof  of  the     kaedppa 
terms  of  the  contract  jexoept  the  document  itself  (or  secondary     ^undan 
evidence  of  its  contents  in  certain  cases).     But  sections  95  and  97    Thoppala 
oontain  important  exceptions  to  this  general  rule.     The  illustra-       ^^^dan 
tion  to  section  95  shows  that  if  A  sells  to  B  "  my  house  in  Pkriathambi 
Calcutta,"  and  if  A  has  no  house  in  Calcutta  but  has  a  house  in 
Howrah,  of  which  B  has  been  in  'possession  since  the  execution  of 
the  deed,  these  facts  may  be  proved  to  show  that  the  deed  related 
to  the  house  in  Howrah. 

So  the  illustration  to  section  97  shows  that  if  A  agrees  to  sell 
to  B  '^  my  land  at  X  in  the  occupation  of  Y  '*  and  A  has  land  at 
X  but  not  in  the  occupation  of  T,  and  has  land  in  the  occupation 
of  T  but  it  is  not  at  X,  evidence  may  be  given  to  show  which 
was  intended  to  be  sold.  Another  common  case  is  where  land 
vithin  certain  boundaries  is  sold  and  is  wrongly  described  as 
containing  a  certain  area,  the  error  in  area  is  r^arded  as  a  mere 
misdescription  and  does  not  vitiate  the  deed.  The  maxim 
demonatraiio  faha  non  riocet  applies. 

I'he  rule  is  well  established  in  English  law«  For  example  ^'  if 
a  landlord  having  but  one  house  in  a  street,  describe  it  in  a  lease 
by  a  wrong  number  and  then  let  a  tenant  into  possession  under  it, 
he  cannot  afterwards  rely  on  the  error  and  contend  that  no 
interest  passed,  for  the  number  is  rejected  as  an  immaterial  part 
of  the  description  '^  and  again  **  where  lands  are  described  by  the 
number  or  name  of  the  lot  or  parcel,  and  also  by  metes  and 
bounds,  and  the  grantor  owns  lands  answering  to  the  one  descrip- 
tion and  not  to  the  other,  the  description  of  the  lands  owned  by 
him  will  be  taken  to  be  the  true  one  and  the  other  will  be  rejected 
as  demmsiratio  faha^  "(Taylor  on  *  Evidence,'  9th  editibn, 
section  1221,  and  cases  there  cited.) 

That  is  just  the  present  case.  A  case  exactly  similar  to  the 
present  case  will  be  found  reported  in  8aniaya  v.  6'ewi/rf(l) 
where  Jenkins,  G.J.,  said,  .*  It  is  clearly  settled  that  where  there 
is  sufficient  description  set  forth  of  the  premises  by  giving  the 
particular  name  of  the  field  or  otherwise,  a  false  description 
added  thereto  may  be  rejected'  and  the  Court  held  that  the 
addition  of  a  wrong  survey  number  did  not  invalidate  the  plaintifT's 
claim,  the  land  being  otherwise  sufficiently  identified." 

(I)  4  Bom.  L.B.,  871. 
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The  Courts  below  having  erred  in  dismissing  the  plantifPs  suit 
on  this  preliminary  point,  their  decrees  are  set  aside  and  the  suit 
is  remanded  to  the  District  Munsif  for  disposal  according  to  law. 
The  plaintiff  should  be  allowed  to  amend  his  plaint  by  adding  a 
prayer  for  the  rectification  of  exhibit  A. 

Costs  in  this  and  in  the  lower  Appellate  Court  will  be  costs  in 
the  suit. 


1907. 
Maroh  5. 


APPELLATE   CIVIL. 

Before  Sir  Arnold  White,  Chief  Justice,  ami  Mr.  Justice  Miller. 
DERAJE  MALINGA  NAIKAl  (Plaintiff),  Appbllant, 


MABATI  KAVERI  and  anotheb  (Defendants  Nos.  1  and  2), 
Bespondbnts.* 

Jurisdiction  of  Civil  Courts— Order  of  Magistrais  for  mainUnance  under  s,  4S» 
oj  the  Code  of  Criminal  Procedure  does  not  oust  the  jurisdiction  of  Civil 
Courts— ^0  injunction  to  restrain  proceedings  on  order  under  a.  488. 

The  first  defendant  obtained  an  order  for  maintenance  under  section  488  of 
the  Code  of  Criminal  Procedure  against  plaintiff.  In  a  suit  brought  bj  plainUff 
subsequently  against  the  first  defendant  and  her  minor  son,  the  second  defendant, 
for  a  declaration  that  the  defendants  had  no  right  to  a  share  in  or  maintenance 
out  of  his  properties: 

Held,  (1)  that  the  suit  was  not  one  to  set  aside  the  Magistrate's  order  for 
maintenance  and  was  sustainable.  The  Magistrate's  order  did  not  take  away 
the  jurisdiction  of  the  Civil  Courts. 

(2)  Ko  suit  will  lie  for  an  injunction  to  restrain  proceedings  under  an 
order  made  by  a  Magistrate  under  section  488  of  the  Code  of  Criminal  Procedure. 

Veeran  v.  Ayyammah,  (2  Weir,  615),  approved. 

Mahomed  Abid  Ali  Kumar  Kadar  v.  Ludden  Sahiba,  (I.L.E.,  14  Calc,  276), 

followed. 

Suhhudra  V.  Basdeo  Bute,  (I.L.R.,  18  AIL,  29),  explained. 

Suit  by  the  plaintiff  for  a  deolaratioa  that  the  first  defendaat 
was  not  his  lawful  wife  as  she  was  divorced  ;  that  the  second 
defendant  was  not  his  son  ;  and  that  the  defendants  had  no  claim 
against  him  for  a  share  of  the  properties,  or  maintenance. 


»  Second  Appeal  No.  1254  of  1904,  presented  against  the  decree  of  H.  O.  D. 
Hardine  Esq.,  District  Judge  of  South  Canara.  in  Appeal  Suit  No.  198  of  1905, 
presented  against  the  decree  of  M.B.By.  A.  Subrahmania  Ajyar,  District  Munsif 
of  Pnttur,  in  Original  Suit  No.  446  of  1902. 
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Prior  to  the  snit  the  first  defendant  had  applied  to  the 
Magistrate  and  obtained  an  order  for  maintenance  against  the 
plaintiff  under  section  488  of  the  Code  of  Criminal  Procedure. 
The  defendants  contended  inter  aUa  that  the  suit  was  an  attempt 
to  set  aside  the  order  of  the  Magistrate  and  was  unsustainable. 

The  District  Munsif  upheld  the  contention  and  dismissed 
the  suit. 

On  appeal  his  decision  was  confirmed. 

Plaintiff  appealed  to  the  High  Court. 

Mr.  C.  Madhavan  Nair  and  27.  Bahu  Ran  for  appellant. 

JT.  P.  Madhava  Rau  and  K.  8.  Ramaswami  Sastri  for  first 
respondent. 

TuDOMENT. — We  do  not  think  the  decision  of  the  Courts  below 
that  the  suit  is  not  maintainable  can  be  upheld.  We  think  the 
case  of  Veeran  v.  Ayyammah{l)  was  rightly  decided,  and  that  it 
cannot  be  distinguished  on  the  ground  suggested,  viz.,  that  the 
objection  to  the  jurisdiction  of  the  Civil  Court  was  not  taken 
in  the  suit  but  in  the  subsequent  magisterial  proceedings.  The 
order  states  expressly  that  the  Magistrate's  order  for  maintenance 
did  not  take  away  the  jurisdiction  of  the  Civil  Courts.  The 
same  view  was  taken  in'  Mahomed  Abtd  Alt  Kumar  Kadar  v. 
Ludden  8ahiba{2).  In  Subhudra  v.  Baadeo  Dube{Z),  the  Judges 
treated  the  suit  as  one  in  which  the  plaintiff  sought  to  have  the 
maintenance  order  set  aside.  We  see  no  reason  why  the  present 
suit  should  be  so  treated  or  why  a  salt  claiming  the  declaration 
which  the  plaintiff  asks  for  is  not  maintainable. 

As  regards  the  objection  that  the  plaintiff  was  entitled  to  ask 
for  an  injunction  and  omitted  to  do  so,  we  think  the  objection  fails 
on  the  ground  pointed  out  in  Mahomed  Abid  AU  Kumar  Kadar 
T.  Ludden  8ahiba{2)  tbat  he  was  not  entitled  to  ask  for  an 
injunction. 

The  decrees  of  the  lower  Courts  must  be  set  aside  and  the 
case  must  go  back  to  the  Court  of  First  Instance  to  be  dealt 
with  according  to  law. 


Bebajb 
Malinoa 

NAIKA 

V. 

Mabati 
Kavbri. 


(1)  2  Weir,  616.  (2)  I.L,R.,  14  Gate..  276. 

(8)  IX  JL,  18  All.,  29. 
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APPELLATE  CIVIL. 

JJ^ofig  Sir  Arnold  White ^  Chief  Justice^  and  Mr.  Justice 
Subrahmania  Ayyar, 

id07.  TALLAPRAGADA  8UNDARAPPA  and  anothbr  (PLAnrriFFS), 

Febni»rTl2,  .  ^  ' 

14;  Appellahts, 

M*roh6. 

BOORUGAPALLI  SREERAMULO  ato  another  (Difbndants), 

Rbspondbnts* 

Limitation  Act,  Act  TV  of  1877,  9eh.  II,  arts,  P6,  120— Fraud  must  he  /random 
party  to  ih%  decree  or  traneaction—Art,  120  applies  to  euits  by  reversioner  for 
relief  against  fraudulent  decree  brought  about  by  widow — Cause  of  actum  aeemes 
when  injury  done  to  reversion — CivU  Procedure  Code^  s.  244 — Does  not  apply 
when  decree  itself  is  impugned — Res  jadioata. 

Fraud  within  the  meaning  of  article  95  of  sohedale  II  of  the  Indian  Limitatioii 
Act  is  fraud  practised  upon  a  partj  to  €be  decree  or  transaction  in  which  the 
fraud  was  committed. 

Chu/nder  Nath  Chowdhry  v.  lirthanund  Thakoor,  (I.L.B.,  3  Calc,  504),  followed. 

Article  95  does  not  apply  to  suits  bj  a  reversioner  impeaching  on  the  ground 
of  fraud  against  himself  transactions  of  a  preceding  qualified  owner  to  which  he 
was  no  partj.  The  period  of  limitation  applicable  to  sncli  cases  is  that  prescribed 
hj  srtiole  120. 

If  the  reversioner  brings  a  declaratory  suit  to  set  aside  the  decree  or  other 
transaction  brought  about  by  the  frand  of  the  qualified  owner,  the  suit  must  be 
brought  within  six  years  of  such  decree  or  transaction.  He  is  not  however  hound 
to  bring  such  a  suit,  and  it  is  open  to  him  to  wait  until  the  succession  falls  in  and 
if  thereafter  anything  is  done  constituting  an  injury  to  his  vested  right,  then  to 
pursue  his  remedy. 

Where  property  in  the  hands  of  the  reversioner  is  attached  in  execution  of  a 
fraudulent  decree  against  the  widow,  the  injury  is  the  attachment,  and  a  suit  for 
redress  in  respect  of  such  attachment  will  not  be  barred  under  article  120  if 
brought  within  six  years  of  the  attachment,  which  is  the  cause. of  action. 

Parekh  Ranchor  v.  Bai  Vakhat,  (I.LJI.,  11  Bom.,  119),  not  followed. 

An  objection  by  the  reversioner  in  execution  to  the  attachment  on  the  ground 
that  the  decree  is  not  binding  on  his  reversionary  right  is  not  triable  in  exeontion 
under  section  24A  and  any  adjudication  thereon,  not  beiog  appealable  under 
section  244  will  not  be  binding  in  subsequent  proceedings. 

Suit  for  a  deolaration  that  the  decree  in  Small  Cause  Suit  No.  582 
of  1894  on  the  file  of  the  Sub-Court  of  Ellore  obtained  by  first 

*  Second  Appeal  No.  1028  of  1904,  presented  against  the  decree  of  F.  H« 
Hamnett,  Esq.,  District  Judge  of  Oodavari,  in  Appeal  Suit  No.  519  of  1903, 
presented  against  the  decree  of  V.B.By.  T.  A.  Narasimhachori,  District  Munsif 
of  Bhimavaram.in  Original  Buii  No.  148  of  1903. 
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defendant  against  Tallapragada  Venkamma  was  void  as  against  Tallafe  * 
the  plaintiffs,  and  that  the  attachment  made  in  ezeontion  of  the  sundabappa 
said  decree  against  the  property  as  per  plaint  schedule  was  illegal.  *• 

The  properties  belonged  to  one  Subbaroyadu  at  whose  death  palli 
they  devolved  on  his  mother  Venkamma.  The  plaintiffs  who  were  ^"^**^**^^"- 
the  reversionary  heirs  alleged  that  Venkamma  and  defendants  Nos. 
1  and  2  fabricated  a  document  purporting  to  have  been  executed 
by  the  deceased  Subbaroyadu  in  favour  of  first  defendant,  that  the 
second  defendant  had  instigated  the  first  defendant  to  file  a  suit 
(Small  Cause  No.  582  of  1894)  thereon  against  Venkamma ;  that 
a  decree  was  obtained  by  collusion,  and  that  after  Venkamma's 
death,  the  second  defendant  instigated  the  first  defendant  to  take 
out  execution  dnd  the  plaint  properties  were  attached.  Plaintiffs 
objected  that  the  decree  was  fraudulent  and  their  objection  was 
dealt  with  under  section  244  of  the  Code  of  Civil  Procedure  and 
disallowed  on  1st  August  1898. 

The  present  suit  was  filed  on  17th  September  1901. 

The  District  Munsif »  and  on  appeal,  the  District  Judge  held 
tliat  the  suit  was  barred  by  article  9.5  of  schedule  II  of  the  Limita- 
tion Act  and  dismissed  the  suit. 

Plaintiffs  appealed  to  the  High  Court. 

T,  V.  Seshagiri  Ayyar  for  appellants. 

K,  Subrahmania  8asM  for  first  respondent. 

JtTDOMBNT. — The  allegations,  with  reference  to  which  this 
case  has  to  be  decided,  are  in  effect  these : — 

Ond  Subbarayudu  to  whose  estate  the  plaintiffs,  as  heirs,  have 
succeeded  on  the  death  of  Subbarayudu's  mother,  was  not 
indebted  to  the  first  defendant.  But  the  mother  and  the  first 
defendant  who  was  related  to  her  got  up,  after  Subbarays's  death, 
a  bond  for  a  sum  of  money  as  one  which  had  been  executed  by 
him.  The  first  defendant  brought  a  suit  upon  that  instrument 
against  the  mother  then  in  possession  of  the  estate  as  Subbaraya's 
heir  and  obtained,  in  the  suit,  a  decree  by  consent,  such  consent 
having  been  given  by  the  mother  in  pursuance  of  the  conspiracy 
those  parties  had  entered  into. 

On  the  death  of  Subbaraya's  mother,  the  first  defendant  sought 
to  proceed  against  the  estate  in  the  hands  of  the  plaintiffs.  The 
plaintifb  objected  to  the  execution  being  granted  on  the  ground 
that  the  decree  was  not  binding  on  them.  Their  objection  having 
been  overruled,  an  attachment  of  the  estate  followed.    The  questioi 
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TALtAPRA*   is  whether  the  present  suit  is  barred  by  limitation  nnder  article  99 
SuNDA^EAPPA  ^'  ^^^  second  schedule  to  the  Limitation  Act  as  held  by  the  lowef 

^    *•  Courts.    The  answer  must,  in  our  opinion,  be  in  the  negative. 

PALLi  Assuming  the  plaintiff's  allegations  to  the  effect  stated  above 

BiBBAMULUt  ^^  y^^  wcU-foundcd,  the  fraud  was  not  one  within  the  meaning  of 
that  term  in  the  article  relied  on  by  the  lower  Courts.  As  pointed 
out  in  Chunder  Nath  Chowdhry  v.  Titihanu/nd  ThcJtoor{\)  cited  by 
Mr.  Seshagiri  Ayyar  on  behalf  of  the  plaintiffs,  the  fraud  contem- 
plated by  tLe  said  article  is  a  fraud  practised  upon  a  party  to  the 
decree  or  a  party  to  a  transaction  in  which  the  fraud  was  committed^ 
It  was  in  that  case  held  that  where  the  holder  of  a  pairU  lease  with 
intent  to  defraud  the  reversioner  brought  the  property  to  sale  for 
arrears  of  revenue,  the  suit  by  the  latter  impeaching  tbe  sale  was 
not  governed  by  article  95.  The  present  case  is,  on  principle,  the 
same. 

Now,  take  for  example,  the  case  of  a  mortgage  or  a  charge 
created  by  a  qualified  female  proprietor  for  a  debt  purporting  to 
have  been  due  by  the  last  male  owner  but  not  really  due  and 
falsely  put  forward  by  the  qualified  proprietor  with  the  object 
of  making  it  appear  that  the  transaction  was  binding  on  the 
reversionary  heirs,  it  would  be  impossible  to  hold  that  article  95 
applies  to  such  a  case.  If  the  reversionary  heir  brought  a  suit  for 
a  declaration  that  the  mortgage  was  not  binding  on  him  such  a 
suit  would,  of  course,  be  governed  not  by  article  95  but  by  article 
120.  The  circumstance  that  tho  qualified  owner  employs  a 
different  machinery,  viz.,  a  fraudulent  decree  for  imposing  a  liabi- 
lity on  the  estate  in  the  reversioner's  hands  cannot  make  any 
difference.  If  the  present  suit  is  to  be  viewed  merely  as  a  suit  to 
have  it  declared  that  the  decree  is  not  binding  on  him,  then,  no 
doubt,  the  suit  would  be  barred  under  article  120,  as  having  been 
instituted  more  than  six  years  from  the  date  of  the  decree  when 
his  right;  in  fo  far  as  he  has  a  right  to  institute  such  a  declaratory 
suit,  should  be  taken  to  have  been  infringed.  Now,  unquestion- 
ably, a  person  entitled  to  succeed  as  reversionary  heir  is  not 
boimd  to  sue  for  a  declaration.  It  is  quite  open  to  him  to  wait 
until  the  succession  falls  in  and  if  thereafter  anything  is  done 
constituting  an  actual  injinry  to  hie  vested  right,  then  to  pursue 
his  remedy.    It  is  obvious  that  the  injury  in  respect  of  whidi 

(1)  I.L.H.,  3  Calc,  604. 
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it  has  become  necessary  to  the  plaintiffs  to  obtain  redress  is  the    Tallapba- 

attaohment  in  eTocution  and  not  the  passing  of  the  decree  itself.      sundakappa 

The  cause  of  action  in  the  present  case,  therefore,  really  arose  v. 

^  ''  BOORUGA* 

on  the  attachment  taking  place,  and  the  suit  must  be  held  to  be  in  pall^ 
time  as  it  was  instituted  within  six  years  from  the  date  of  the  Srmbamulu. 
Attachment,  the  case  falling  under  article  120,  as  one  not  other- 
wise provided  for.  No  doubt  the  dictum  in  Parekh  Ranchor  v.  Bat 
Vakhat{l)  is  not  consistent  with  this  view  but  it  is  opposed  to  the 
actual  decision  in  Chhaganram  Astikram  v.  Bat  Motigavri{2)  which 
will  be  found  referred  to  with  approval  in  C/iiruvolu  Punnamma  v. 
Chiruvolu  Perrazu(S). 

Next,  as  to  the  contention  on  behalf  of  the  defendants  that 
the  order  overruling  the  objection  of  the  plaintiffs  against  the 
execution  of  the  decree  and  allowing  the  attachment  is  a  bar  to 
the  present  suit,  it^is  clearly  unsustainable.  The  case  of  the 
plaintiffs  being  that  the  decree  itself  was  one  not  binding  on  them 
as  there  was  no  debt  due  by  the  last  male  owner,  the  question  thus 
raised  with  reference  to  the  decree  is  not  one  which  could  have 
l)een  tried  in  execution,  and  section  244  of  the  Civil  Procedure  Code 
has  no  application  to  the  case.  We  should  add  that,  even  assuming 
as  the  defendant's  vakil  suggested  that  the  order  overruling  the 
plaintiff's  objection  to  the  execution  (which,  however,  has  not  been 
put  on  the  record)  did  proceed  on  the  Court's  opinion  as  to  the 
truth  or  otherwise  of  the  allegations  by  the  plaintiffs,  the  matter 
•0  dealt  with  not  being,  as  just  stated,  one  relating  to  the  exe- 
cution of  the  decree,  the  plaintiffs  could  not  have  preferred  an 
appeal  in  respect  of  it,  and,  therefore,  such  opinion  would  not  bf* 
of  avail  to  the  defendants,  as  a  conclusive  adjudication  binding 
apon  the  plaintiffs. 

We,  therefore,  set  aside  the  decrees  of  the  lower  Courts  and 
remand  the  suit  to  the  Court  of  First  Instance  for  disposal  accord- 
ing to  law. 

The  costs  in  this  and  in  the  lower  Appellate  Court  should  abide 
and  follow  the  result. 


(I)  I.L.B.,  11  Bom.,  119.  (2)  I.L.E.,  14  Bom..  612. 

(8)  I.L.K.,  29  Mad.,  390  at  p.  409. 
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APPELLATE  CIVIL. 

Before  Sir  Arnold  White,  Chief  Jutiiee,  and  Mr.  Jmitce  Miller. 

1907.       XIBUMALACHABIAB  and  aitotebb  (Depbndamts  Nos.  3  akd  l)r 
"■^triiV-  Appbllakxs. 

AI*JDAL  AMMAL  and  akotheb  (Plaintiffs),  Brspondemts.* 

Evndu  Law — Mitakihara — Sueeewtion  ofBcmdhMs — DattghUr*8  8<m's  son  mtitkd  Uy 
^ference  wer  daughtn'a  daughter's  «on — Variance  bettoeen  pleading  and  proof. 

A  plaintiff  who  laes  on  and  fails  to  prove  an  alleged  gift,  may  rely  on  hi« 
title  by  inheritanoe. 

Under  the  Mitakahara  Law,  among 'persons  claiming  to  suoceed  as  Bandhntr 
preference  may  be  extended  so  as  to  prefer,  all  other  considerations  being  equals 
that  claimant  between  whom  and  the  stem  there  intervenes  one  female  link  to 
that  claimant  who  is  separated  from  the  stem  by  two  such  links. 

A  daughter's  son's  son  will  have  preference  over  a  daughter's  daughter's  son. 

Suit  for  posseission  of  land.  The  plaintifb  olaimed  as  the  heirs  of 
the  daughter's  son's  son  of  the  last  male  owner.  The  seoond 
defendant  is  the  daughter's  daughter*s  son.  The  plaintiffs'  dainir 
as  laid  in  the  plaint,  was  based  on  an  allied  gift  by  the  last  male 
owner  to  the  father,  as  whose  heirs  they  hare  sued.  The  gift  was 
fonnd  not  to  have  been  proved^  but  the  Munsif  gave  a  decree  for  a 
moiety  of  the  properties  on  the  ground  that  plaintifEs'  father  and 
second  defendant  were  equally  entitled  as  Bhandus  to  succeed.^ 
On  appeal  the  District  Judge  held  that  plaintiffs'  father  was  the 
preferable  heir  and  decreed  the  whole  property  to  plaintiffs. 

Defendants  appealed. 

The  Hon.  Sir  F.  C.  Deiikdchariar  for  appellants. 

The  Hon.  Mr.  P.  8,  Sivaewami  Aiyar  for  respondents. 

Judgment. — ^Three  questions  are  raised  by  the  appellants  : 
They  contended — 

(1)  that  the  plaintiffs  having  relied  on  a  gift  must  fail  as 
the  gift  is  not  proved  ; 

(2)  that  the  second  defendant  as  daughter's  daughter*s  son 
of  Narayana  Iyengar  is  entitled  to  succeed  to  his  property  equally 

*  Second  Appeal  No.  1075  of  1904,  presented  against  the  decree  of  W.  W. 
Phillips,  Esq.,  District  Judge  of  Tinneyelly,  in  Appeal  Suit  Nos.  165  and  155  of 
1903,  presented  against  the  decree  of  M  JL.By.  M.  B.  Narayanaswamy  Aiyacy 
District  Munsif,  Ambatamudram  in  Original  Suit  No.  158  of  1902. 
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with  Srinarayana  Iyengar,  the  deceased  father  of  the  plaintiffs,  who   Tieumala- 
was  the  son's  son  of  Narayana  Iyengar's  daughter,  and  chawab 

(3)  that  Srinarayana  Iyengar  and  the   second  defendant      andal 
took  the  property  as  joint  tenants  and  the  second  defei^dant  is 
therefore  entitled  to  it  by  virtue  of  survivorship. 

There  is  no  foroe  in  the  first  contention.  The  plaintiffs  were 
entitled,  if  they  failed  to  prove  the  alleged  gift,  to  fall  back  upon 
their  title  as  heirs  of  Narayana  Iyengar.  The  second  contention 
is  the  most  important.  Srinarayana  Iyengar  and  the  second 
defendant  are  both  lineally  descended  from  Narayana  Iyengar 
throQgh  his  daughter  Anandammal,  and  are  both  removed  from  him 
an  equal  number  of  degrees  of  relationship.  The  only  difference 
between  them  is  that  Narayana  Iyengar  was  the  maternal  grand- 
father of 'Srinarayana's  father,  while  he  was  the  maternal  grand- 
father of  second  defendant's  mother.  A  daughter's  daughter  has 
been  declared  by  this  Court  to  be  an  heir  (Ramappa  Udayan  v. 
Arumugaih  V'dat/an(l))f  and  we  cannot,  perhaps,  go  so  far  as  to 
adopt  the  suggestion  that  the  second  defendant  is  entirely  excluded 
from  the  line  of  heritable  bandhus  (West  and  Btlhler,  page  498) 
and  the  footnote  on  page  492 ;  but  we  think  that  he  must,  at  any 
rate,  be  postponed  to  Anandammal's  son's  son. 

We  base  our  decision  on  the  general  preference  exhibited  by  the 
Mitakshara  for  the  male  over  the  female  line  (Mayne,  page  784). 
We  think  that  that  preference,  oi  which  it  is  unnecessary  to  give 
inistances,  may  legitimately  be  extended  so  as  to  prefer,  all  other 
considerations  being  equal,  that  claimant  between  whom  and  the 
stem  there  intervenes  only  one  female  link,  to  that  claimant  who 
is  separated  from  the  stem  by  two  such  links.  In  this  view^  the 
third  contention  does  not  require  consideration.  The  second 
appeal  is  dismissed  with  costs. 

(1)  I.L.K.,  l7Mad.,  182. 
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APPELLATE  CIVIL. 

Before  Mr,  Justice  Boddam  and  Mr.  Justice  MiUer. 

Mar^^22.     RENGASAMI  NADAN  aitd  anothbb  (Dependants  Nob.  1  akd  2), 
April  16.  Appellants, 


SUBBAROYA  lYEN  and  another  (Plaintiff  and  Thibd 
Defendant),  Respondents.* 

Transfer  of  Property  Aet-^Aet  IV  cf  1882,  m.  67,  96,  97— Person  holding  two 
mortgages  on  the  same  property,  the  first  usufructuary  and  the  second  simple, 
can  hrin^  the  property  to  sak  in  suit  on  the  second  mortgage  fr§e  of  Ae 
first  mortgage. 

A  person  holding  two  mortgages  on  the  tame  property,  the  firftt  an  nsv* 
fructnary  and  the  second  a  simple  mortgage,  can  sne  under  aeotion  67  of  the 
Transfer  of  Property  Act  to  recover  the  money  on  the  simple  mortgage  by 
bringing  the  property  to  sale  free  of  the  nsnfmotuary  mortgage.  Tke  deovee 
in  stich  a  case  shnnld  direct  the  property  to  be  sold  and  the  sale-proceeds  to 
be  applied  first  in  discharge  of  the  nsnfmctnary  mortgage  and  the  balacoe  in 
discharging  the  second  mortgage.  The  fact  that  no  suit  for  sale  could  be 
brought  on  the  nsnfnictnary  mortgage  will  be  no  bar  to  snch  mortgage  being 
paid  out  of  proceeds  derived  by  the  sale  of  the  property  on  another  mortgage. 

Oovinda  Bhatta  v.  Narain  Bhatta,  (IX.R.,  29  Mad.,  424>,  followed  in  prixiciple. 

Bhagwan  Doss  v.  Bhawam,     (I.L.R.,  26  All.,  14),x)ot  followed. 

Sections  96  and  97  of  tho  Transfer  of  Property  Act  do  not  in  terms  exclude 
nsnfmctaary  mortgages  and  their  provisions  may  be  applied  to  snch  mortgages. 

The  first  defendant  and  the  third  defendant's  father  executed  a 
usofructuary  mortgage  of  the  plaint  properties  to  plaintiff's 
father  in  August  1884  and  subsequently  the  equity  of  redemp- 
tion was  mortgaged  to  plaintifE  in  November  1902.  Plaintiff 
sued  to  recover  the  money  due  to  him  under  the  two  mortgagee 
by  sale  of  tho  plaint  properties.  Defendants  contended  that  bo 
suit  for  sale  was  sustainable  on  the  first  mortgage  as  it  ma 
usufructuary,  and  a  sale  under  the  second  mortgage  subject  to  tiie 
first,  was  contrary  to  sections  99  of  the  Transfer  of  Property  Aet- 
The  Munsif  passed  a  decree  for  sale  on  the  simple  mortgage 
and  added  a  direction  that  the  properties  would  be  subjected  to 
the  usufructuary  mortgage  until  redeemed.  This  judgment  was 
- — ^ . I 

*  Second  Appeal  No.  1296  of  1904,  presented  against  the  decree  of  M.K«]fy. 
C.  G.  Knppnsami  Aiyar,  Sabordinate  Judge  of  Tanjore,  in  Appeal  Suit  Ke. 
1317  of  1908,  presented  against  the  decree  of  M  Jt.By.  P.  Aiyasami  Mndalivr, 
District  Hnnsif  of  Timvadi,  in  Original  8nit  No.  8S2  of  1908. 
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confirmed  on  appeal.    The  first  and  second  defendants  appealed  Benoasami 
to  the  High  Court  on  the  ground  that  no  sale  ought  to  have  heen        ^i^'^'* 
ordered,  and  the  plaintiff  filed  a  memorandum  of  objections  on  the   Scbbaboya 
ground  that  he  was  entitled  to  a  decree  on  both  the  mortgages. 

Gn  8,  Bamachandra  Ayyar  for  appellant. 

T,  V.  Muthukrishna  Ayyar  for  T.  F.  Seshagtri  Ayyar  for  first 
respondent. 

Judgment. — The  plaintifE  holds  two  mortgages  on  the  same 
property,  the  prior  mortgage  being  usufructuary,  and  the  latter 
a  mortgage  on  which  he  has  a  right  to  sue  for  sale. 

We  do  not  think  the  second  mortgage  can  be  so  construed  as 
to  postpone  the  right  of  the  mortgagee  to  sue  upon  it  until  such 
time  as  the  mortgagor  chooses  to  redeem  both. 

The  last  paragraph  of  the  document  contains  an  undertaking 
.by  the  mortgagor  to  redeem  the  second  mortgage  before  or  with 
the  first,  an  undertaking  which  may  be  unnecessary,  but  does  not, 
as  we  read  it,. restrict  the  rights  of  the  mortgagee. 

The  lower  Courts  have  given  the  plaintiff  a  decree  for  sale  of 
the  mortgaged  property  subject  to  the  prior  mortgage. 

It  is  unnecessary  for  us  to  decide  whether  the  plaintifE  is 
entitled  to  sue  for  sale  on  one  of  his  mortgages  alone  subject  to 
the  other,  for  he  has  asked  us  only  for  a  sale  on  the  second  free 
of  the  first. 

For  the  appellants,  it  is  contended  that  inasmuch  as  the  prior 
mortgage  is  usufructuary  and  consequently  the  plaintifE  cannot  sue 
for  a  sale  on  it,  he  cannot  ask  for  a  sale  free  of  it,  and  reliance  is 
placed  on  B?iagwan  Doss  v,  Bhawani{l). 

In  Govmda  Bhatta  v.  Narain  Bhatta{2)f  however,  a  sale  free  of 
an  usufructuary  mortgage  was  permitted  to  an  attaching  creditor 
suing  for  a  sale  by  virtue  of  section  99  of  the  Transfer  of 
Property  Act.  That  decision  is  applicable  to  the  case  before  us 
when  the  plaintifE  is  a  simple  mortgagee  suing  for  sale  under 
section  67  ;  and,  with  due  deference  to  the  learned  Judges  of  the 
Allahabad  High  Court,  we  are  unable  to  see  why  the  usufruc- 
tuary mortgagee  should  not,  when  the  property  has  to  be  sold 
under  another  mortgage,  be  paid  off  out  of  the  proceeds,  although 
he  could  not,  as  usufructuary  mortgagee,  have  sued  for  a  sale 
himself. 

(1)  I.LJI.,  26  AU.,  14.  (2)  I.L.E..  29  Mad.,  424. 
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rbmoasami         The  subsequent  mortgage  in  the  case  before  us  is  between  tiie 
V.         same  parties  as  the  earlier  one,  and  there  is  no  hardship  in  viaitiBg 

^^  Iyin!^^  upon  the  mortgagor  the  consequences  of  his  own  act  in  creating 
a  mortgage  upon  which  a  sale  could  follow  and  no  reason  why  the 
subsequent  mortgagee  should  be  deprived  of  the  right  of  sale 
secured  to  him  by  his  contract. 

Neither  section  96  nor  section  97  of  the  Transfer  of  Property 
Act  excludes  in  terms  an  usufructuary  mortgage  and  we  are  of 
opinion  that  the  proYisions  of  those  sections  may  be  applied  to 
such  a  mortgage. 

We  modify  the  decree  by  directing  that  the  sale  be  free  of 
the  first^mortgage  striking  out  the  words  ^*  This  Court  doth  further 
order  and  decree  that  the  original  usufructuary  mortgage  will 
continue  xmless  defendants  redeem  it,"  and  directing  that  the 
sale-proceeds,  if  the  property  is  sold^  be  applied  in  satisfartion 
of  the  plaintiff's  mortgages  on  the  property  in  order  of  their 
prioriiy.  Time  for  payment  extended  to  1st  September  next 
The  appellant  will  pay  the  costs  of  the  appeal. 


APPELLATE   CIVIL, 

Before  Mr.  Justice  Benson  and  Mr,  Justice  WalUs, 

1007.  MONIOA  KITHERIA  SALDANHA  and  othbrs  (Plahttiffs), 

^        '  Appellants, 


SUBRAYA  HEBBARA  and  others  (Defendants  Nos.  2  to  6), 
Rbspondbnts.* 

Trawffer  of  Property  Aet^Aet  IV  of  lSS2y  3.  lOS  (j)'-As9%gnee  of  lea»9,  UeJbO^ 
oft  to  le99or— Liable  for  rent  from  date  of  a$8ignment  and  not  from,  date  af 
obtaining  poeseeHon—PrincipU  appliee  to  agriculiurml  leaees. 

Under  section  108  (j)  of  the  Transfer  of  Property  Act  a  lessee  may  transfer 
his  privity  of  estate  to  an  assignee,  thns  rendering  the  latter  liable  to  the  lessor 
on  covenants  running  with  the  land,  while  ho  himself  will  continue  liable -to  the 
lessor  by  reason  of  his  privity  of  contract  ffhich  does  not  pass  1 


*  Second  Appeal  No.  73  of  1905,  presented  against  the  decree  of  H.O»S. 
Harding,  Esq^  District  Judge  of  South  Ganara,  in  Appeal  Suit  No.  343  of  1909^ 
presented  against  the  decree  of  M.B.Ry.  V.  B.  Bamasawmy  Aiyar,  Disltiet 
Hunsif  of  Kundapoor,  in  Original  Suit  No.  878  of  1908. 
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KiTUEEIA 

Saldanha 

V, 
SUBEATA 
HEBBAmA. 


The  b'abilitj  of  tbe  assignee  arises  from  the  date  of  assignment  and  not  from  the 
-date  when  he  obtckins  possession. 

This  is  the  law  in  England  and  there  is  nothing  in  the  Transfer  of  Property 
Act  to  make  a  different  rale  applicable  in  this  country. 

Kunhemujam  ▼.  Anjeluy  (I.L.R.,  17  Mad.,  29fi),  referred  to. 

AlthoDgh    the  Transfer  of  Property  Act  does    not  apply  to    agricultural 
leases,  there  is  no  reaiion  why  the  above  rnle  should  not  be  applied  to  them  as    * 
well  as  to  non-agricultural  leases. 

The  assignee  of  an  agricultural  lease  becomes  liable  for  the  rent  pajablo  to 
the  lessor  from  the  date  of  assignment. 

Kamala  Nayak  v.  Ba/nga  EaOt  (1  M.H.O.B.,  24),  dissented  from. 

Macnttghten  v.  LaUa  Mtwa  Lall^  (3  Galo.  L.U.,  285),  dissented  from. 

The  first  defendant  obtained  from  plaintiff  certain  lands  on 
mnlgeni  lease  in  1884.  In  execiition  of  a  decree  against  first 
defandant  this  mnlgeni  lease  was  sold,  and  pnrohased  by  the 
father  of  the  defendants  Nos.  2  to  6  in  November  1899.  The  first 
defandant,  however,  continued  in  possession  till  December  1900, 
and  collected  the  rents  dne  from  the  tenants  for  1900  and  1901. 
*I!be  father  of  defendants  Nos.  2  to  6  got  possession  in  December 
1900.  Tie  plaintiff  sued  to  recover,  from  such  of  the  defendants 
as  should  be  found  liable,  the  rent  under  the  mnlgeni  lease  for 
1900-1903.  Defendants  Nos.  2  to  6  pleaded  non-liability  for 
1900  and  1901.  The  Munsif  passed  a  decree  for  1900  and  1901 
against  first  defendant  and  if  not  recovered  from  him  apainst 
defendants  Nos.  2  to  6 ;  and  against  Nos.  2  to  6  for  1902  and 
1903. 

On  appeal  the  defandants  Nos.  2  to  6  were  exonerated  from 
liability  for  the  rent  for  1900  and  1901,  on  the  ground  that  they 
were  not  in  enjoyment.    Plaintiffs  appealed  to  the  High  Court. 

3f.  Narayancmoami  Ayyar  for  S,  Srinimsa  Ayyangar  for 
appellants. 

K,  P.  Mttdhava  Bau  and  K,  3.  Bamasawmi  Sasiri  for  re- 
flpondents. 

JFtjdgment. — This  is  a  suit  instituted  by  the  plaintiffs  to  recover 
arrears  of  rent  for  the  years  1900  to  1903  from  the  first  defendant 
who  was  the  original  mulgenidar,  and  from  defendants  Nos.  2 
to  6  whose  father  purchased  the  first  defendant's  mnlgeni  right  at 
a  Court  sale  held  in  execution  of  a  decree  against  the  first 
defendant.  The  District  Munsif  gave  judgment  for  the  rent 
due  for  1900  and  1901  with  interest  against  the  first  defendant, 
and  in  the  event  of  failure  to  recover  from  the  first  defendant, 
against  defendants  Nos.  2  to  6,  and  also  gave  judgment  against 
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defondants  Nos.  2  to  6  for  the  rent  due  for  1902  and  1903  with 
interest.  Defendants  Nos.  2  to  6  appealed  against  so  mucli  of  the 
decree  as  rendered  then  liable  for  the  rent  of  1900  and  1901  on 
the  ground  that  during  these  years  they  had  been  kept  out  of 
possession  by  the  first  defendant ;  and  the  District  Judge  uphdld 
their  contention  and  modified  the  decree  of  the  lower  Court  accord- 
ingly. Against  this  decree  the  plaintiffs  now  appeal.  Defead- 
ants  Nos.  2  to  6  are  admittedly  in  the.  position  of  assignee!  of  tte 
first  defendant's  mulgeni  lease^  and  it  is  contended  for  the  appel- 
lants that  the  effect  of  the  transfer*  from  the  first  defendant  to 
defendants  Nos.  2  to  6  was  to  create  a  privity  of  estate  between 
the  plaintiffs  as  lessors  and  defendants  Nos.  2  to  6  as  assignees  of 
the  lessee,  the  first  defendant;  and  to  render  them  liable  on 
covenants  running  with  the  land  as  from  the  date  of  the  a^ign- 
meut.  This  has  long  been  settled  law  in  England  {Walker 
V.  B€eve{\)  and  Williams  v.  Bosanqiietf^)  and  was  applied  by 
Muttusami  Ayyar,  J.,  sitting  alone  in  Kunhanujam  v.  Anjelu{S), 
The  liability  of  the  assignee  arises  by  reason  of  his  privity  of 
estate,  and  this  privity  of  estate  is  created  by  the  transfer  to  him 
and  not  by  his  obtaining  possession.  Similarly  when  the  assignee 
in  turn  assigns  over,  lus  privity  of  estate  ceases,  and  consequently 
his  liability  also  ceases  in  respect  of  breaches  of  covenant  conunit- 
ted  after  he  has  assigned  over.  Section  108  (J)  of  the  Transfer  of 
Property  Act  recognizes  the  right  of  a  lessee  to  transfer  his  privity 
of  estate  to  an  assignee  thus  rendering  the  assignee  liable  while  at 
the  same  time  the  lessee  himself  is  made  to  continuerliable  by  reason 
of  his  privity  of  contract  which  does  not  pass  by  the  assignment 
If  the  Legislature  had  considered  the  well  established  rule  of 
English  law  making  the  assignee  of  a  lease  liable  as  from  the  date 
of  assignment  inapplicable,  and  that  his  liability  should  be  condi- 
tional upon  his  obtaining  possession,  it  would,  we  think,  have  saU 
so,  and  not  having  done  so,  must  have  considered  the  English  rule 
suitable  to  be  applied  in  cases  arising  under  the  Act.  The 
present  case,  it  is  true,  is  not  governed  by  the  Transfer  of 
Property  Act  as  the  lease  is  an  agricultural  one;  but  there 
appears  to  be  no  reason  for  applying  a  different  rule  on  a  point 
of  this  kind  to  agricultural  as  opposed  to  non-agricultural  leases; 


(l)  3  Douglas'  Reports,  19.         (3)  Broderip  and  Bingham's  Reports,  vol.  1,1 
(3;  I.L.B.,  17  Mad.,  296. 
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and  we  think  the  role  above  laid  down  is  equally  applicable  to 
both.  The  res^ndente  relied  on  Kamala  Nay  ah  v.  Ranga  Bao{\)  ; 
but  in  that  ease  the  learned  judges  appear  to  have  oonsidered  that 
the  privity,  which  must  mean  privity  of  estate,  on  which  the 
liability  of  the  assignee  depends,  does  not  arise  until  the  assignee 
obtains  possession.  ^No  reasons  are  given  for  this  view  which, 
as  we  have  already  shown,  is  opposed  to  authority,  and  we  must 
decline  to  follow  this  ^caee  and  the  somewhat  similar  ruling  in 
Macnaghten  v.  Lalla  Mewa  £a//(2),  which  was  also  relied  on 
by  the  resptadents.  In  the  result,  we  must  allow  the  appeal, 
and  set  aside  the  decree  of  the  District  Judge  and  restore  the 
decree  of  the  District  Munsif  except  as  regards  the  modification 
made  by  the  District  Judge  as  regards  interest  which  we  accept 
with  costs  in  this  and  the  lower  Appellate  Court. 


Monica 

KiTHBEIA 
BA(J)AimA 

SUBBATA 

Hbbbaba. 


APPELLATE  CIVIL. 


Before  Mr,  Justice  Beneon  and  Mr.  Justice  Wailis. 
SANEABALINOA  BEDDI  and  othbbs  (Petitionebs),  Apprixakts, 

m 

KANDASAMI  TEVAN  Aim  othbbs  (EBSPONDEaiTs),  Rbspondbkts.* 

Aitaehment,  effect  of — Oreaies  legal  rigM*  though  it  creates  no  charge  having  priority 
over  other  creditors — Action  nMintainahle  for  wilful  infraction  of  svtch  right, 
'   without  justificaiion. 

An  attaching  creditor  does  not  acquire  any  charge  on  the  attached  property 
which  wonld  g^Te  him  priority  over  other  creditors  claiming  rateable  distribution 
or  over  the  general  body  of  creditors  proving  in  an  insolvency  qf  the  jndgment- 
debtor.  He  howeyer  acquires  a  right  to  have  the  property  kept  in  custodia  legis, 
for  the  satisfaction  of  his  debt.  ^ 

An  intentional  interference,  without  sufficient  jnstification,  with  such  right  is 
an  ^iionable  wrong  for  which  an  action  will  lie. 

Sura}  BunseKoer  v.  8heo  Peread  8ing\  (I.L.R.,  6  Calc,  148  at  p.  174),  referred 
to.  •  ' 

Krishna  Ban  v.  Lakshmana  Shwnbhogue^  (I.L.R.,  4  Mad.,  302),  referred  to. 


1907. 

March  18, 

14^81. 


(1)  1  M.H.OJt.,  24.  (3)  8  Calc.  L.E.,  286. 

*  Appeal  No.  80  of  1906,  presented  under  clause  15  of  the  Letters  Patent 
against  the  judgment  of  Mr.  Justice  Miller  in  Civil  Revision  Petitionee.  236  of 
1905,  presented  against  the  decree  of  the  Subordinate  Judge^s  Court  of  Madura 
(West)  in  SmaU  Cause  Suit  No.  228  of  1905. 
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Sankaea-  Frederick  Peacock  v.  Mada/n  Oopal,  (I.L.B.,  29  Calo.,  428),  distangnisliad. 

LiNOA  Kriahnaeawmy  Mudaliar  v.  Official  Aeeignee  of  Madras,  (I.L.B^  2G  Mftd.,  6VJ), 

^  disti'ngnishecl. 

Kandasahi  Quin  y.  Leatham,  ([1901]  A.G.,  495),  referred  to. 

TiVAN.  Where  property  attached  in  ezeoation  is  remoTed  by  oae  who  is  not  a  party 

to  the  luitt  the  decree-holder  must  enforce  hii  claim,  by  a  separate  suit  and  m^ 
in  execntiou. 

Mirza  Mahomed  Jga  AH  Khom  v.  The  Widow  of  Balmcilewnd,  (LJL.,  3  IJL^  241), 
distingnished. 

Thb  plaintiffs  attached  in  execution  of  a  decree  certain  Grops 
belonging  to  the  judgment-debtor.  The  first  defendant  (who  is 
the  undivided  father  of  defendants  Nos.  2  to  4)  who  was  no  party  to 
that  suit  carried  away  tbe  crops  so  attached.  A  claim  petition  bj 
plaintiffs  under  section  276  of  the  Code  of  Civil  Prooeduie  was 
dismissed  and  plaintiffs  were  referred  to  a  reg^ar  suit.  I^ 
plaintiffs  sue  to  recover  damages  for  such  wrongful  removal. 

The  District  Munsif  dismissed  the  suit  holding  that  the 
plaintiffs  had  no  cause  of  action  as  their  attachment  created  no 
interest  in  the  property  attached.  A  revision  petition  by  plaintifis 
to  the  High  Court  was  dismissed  by  Mr.  Justice  Miller.  Plaintiffs 
appealed  under  clause  15  of  the  Letters  Patent. 

C.  F.  Anantahrishna  Ayyar  for  S.  Srinivasa  A^yanffor  for 
appellant  contended  that  it  was  not  correct  to  say  that  attacdi- 
ment  created  no  interest  whatever  in  the  attached  property  and 
referred  the  following  authorities:  Krishna  Rau  v.  Lakghmana 
8?ianbhogue(l),  Hanumantha  v.  Sanumayya{2)  and  Suraj  Bwm 
Koer  V.  Sheo  Persad  8ingh{Z).  Moti  Lai  v.  KarrabulcUn{^)  is  no 
authority  for  the  proposition  that  attachment  creates  no  interest 
whatever.  It  only  decided  that  attachment  creates  no  title. 
Attachment  places  property  in  the  custody  of  law  and  referred  to 
Peary  Lai  Sinha  v.  Chandicharan  Sinha{5)y  and  Orr  y.  Muttia 
ChettyiQ). 

Plaintiffs  have  a  cause  of  action  as  defendants  by  carrying  away 
the  property  prevented  plaintiffs  from  realising  the  decree  J^bt 
( Qfliin  V.  Leatham{7)  and  AUen  v.  Flood{8)),  Plaintiffs'  claim  ooold 
not  be  decided  in  execution  under  the  Code  of  Civil  Procedure  as 
defendants  were  not  parties  to  the  suit. 

(I)  I.L  B.,  4  Mad.,  302.  (2)  LL Jt.,  6  Mad.,  282. 

(3)  I.L.B.,  6  Calc,  148  at  p.  174.  (4)  IJ1.B.,  25  Gale,  179. 

(5)  11  O.W.N.,  163  at  p.  168.  (6)  I.L.R.,  17  Mad.,  602. 

(7)  (1901)  A,C.,  495  at  p.  498.  (8)  (1898)  A.C.,  1  at  p.  96.  * 
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The   Hon.   8ir  V.   C.  Deslkachariar   for  respondents   con-     Sankaea. 
tended  that  section  244  of  the  Code  of  Civil  Procedure  barred  the       g^Jf^'i 
suit  and  referred  to  Mirza  Mahomed  Aga  Alt  Khan  v.  The  Widow         ^* 
of  Balmakimd{l),    Attachment  creates  no  title — vide  Moti  Lai  v,      Tbvan. 
Karrabtd€Un{2)^  Frederick  Peacock  v.  Madan  Gopal{3),  Krishna- 
9awmt/  Mudaliar  v.  Official  Assignee  of  Madra8{4). 

O.  V.  Anantakrishna  Ayyar  in  reply.  Mirza  Mahomed  Aga  Alt 
Khan  V.  The  Widow  of  Balmdkund{\)  was  a  suit  on  a  judgment  and 
is  not  in  point.  The  present  suit  arose  out  of  attachment  and  was 
against  a  stranger  to  the  suit.  Attaching-creditor  has  an  interest 
8n£Scient  to  give  him  a  oause  of  action  against  the  party  injuring 
such  interest. 

Judgment. — ^The  plaint  in  this  case  is  singularly  confused, 
Imt  the  suit  has  been  treated  as  a  suit  for  damages  by  the 
plaintiffs'  attaching  creditors,  against  the  defendants  in  respect  of 
the  alleged  action  of  the  first  defendant  in  cutting  and  carrying 
away  crops  attached  by  the  plaintiffs  as  the  property  of  the 
judgment-debtor  after  a  claim  petition  put  in  by  the  defendants 
under  section  278  of  the  Civil  Procedure  Code  had  been  rejected. 
The  Subordinate  Judge  dismissed  the  suit  on  the  ground  that  the 
plaintiffs  were  not  entitled  to  maintain  the  suit  as  they  had 
acquired  no  interest  in  or  title  to  the  property  attached,  and  this 
decision  was  afiirmed  in  revision  by  the  learned  Judge  from 
whose  judgment  the  present  appeal  is  brought  under  section  15 
of  the  Letters  Patent. 

We  think  the  appeal  must  be  allowed  on  the  ground  that 
conduct  attributed  to  the  defendants  constitutes  a  violation  of  the 
legal  rights  of  the  plaintiffs  and  amounts  to  an  actionable  wrong. 
It  is  true  that  the  plaintifis  did  not,  by  attaching  the  crops,  acquire 
any  charge  on  the  attached  property  which  would  give  them 
priority  over  other  decree  holders  applying  for  rateable  distri- 
bution under  section  295  of  the  Civil  Procedure  Code  or  against 
tMb  general  body  of  creditors  proving  in  an  insolvency  of  the 
judgment-debtor.  None  the  less  by  virtue  of  the  attachment  the 
plaintiffs  acquired  a  right  to  have  the  whole  of  the  attached 
property  applied  in  satisfaction  of  their  debt  if  no  other  creditors 
came  forward,  and  in  any  case  to  have  a  rateable  proportion  so 


(1)  I1.E.,  3  IJL.,  241.  (3)  I.L Jl.,  26  Calo.,  179. 

(8)  I.L.B.,  29  Oalo.,  429.  (4)  I.L.R.,  26  Mad.,  678. 
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Sakkaba-    applied.    It  is  in  this  senbe  that  the  attaching  oreditor  i^  said  to 

BxDDi      have  a  charge  on  the  attached  property  in  Suraj  Bumi  Koer  r. 

Xandaiami   ^^  Persad  8ingh(l)  and  Venkatappiah  v.  Jagannadha  Bdo{%}^ 

TivAM.      and  that  it  was  held  in  Krishna  i2auy.  Lakshmana  Shanbhoguef^ 

to   prevent  the  attached  property  passing  by   survivorship,  see 

also  Peary  Lai  Sinha  v.  Ckandi  Char  an  8inha{4),     The  decisions 

in  Frederick  Peacock  v.  Madan  Gopal(5)  and  Krishnasafcwy  Muda- 

liar  v.   Official  Assignee  of  Madras{Q)  that  the  attaching  creditor^ 

does  not,  by  tho  attachment,  acquire  priority  over  other  creditors 

coming  in  later  are,  in  no  way,  opposed  to  this  view. 

The  plaintiffs  having  thus  a  legal  right  to  have  the  attadied 
property  kept  in  custodia  legis  for  the  satisfaction  of  their  debt 
in  the  manner  pointed  out  above,  the  defendants  according  to  the 
plaint  violated  that  legal  right  by  taking  it  out  of  such  custody 
and  rendering  it  unavailable  for  the  satisfaction  of  the  plainti&' 
claim.  An  intentional  interference  with  the  legal  right  of 
another  person  is  an  actionable  wrong  unless  there  be  sufficient 
justification  for  the  interference.  Glamorgan  Coal  Company 
Limited  v.  South  Wales  Miners^  Federation{7)  affirmed  in  Oardner  v. 
Hodgson^s  Kmgsten  Brewery  Company{6)^  following  Quin  v. 
Leatham{9)  and  the  facts  alleged  in  the  plaint  are  therefore  in  our 
opinion  sufficient  to  support  an  action  for  damages.  The  amount 
of  the  damages  sustained  by  the  plaintiffs  will  depend  on  the 
evidence  but  cannot  exceed  the  value  of  the  attached  property 
(Turnery.  Ford{10)). 

It  has  been  strongly  contended  for  the  respondent  on  {he 
authority  of  Mirza  Mahomed  Aja  AU  Kha/n  v.  The  Widow  ^f 
Balmak\md(\\)  that  no  suit  will  lie  under  the  circomstanoes  of  the 
present  case  and  that  the  matter  should  have  been  dealt  with  in 
execution.  In  that  case  the  decree-holder,  instead  of  attaching  the 
property  of  the  judgment-debtor  in  the  hands  of  a  third  puiy 
under  the  Code,  sued  the  third  party  to  recover  the  property  and 
was  held  to  have  no  cause  of  aotion.  Here,  as  already  pointed  oflt, 
there  is  a  cause  of  action  arising  from  the  alleged   wrongful 


(I)  I.LJB.,  5  Calc,  148  at  p.  174.  (2)  12  M.L.J.,  24  at  p.  27> 

(8)  I.L.E.,  4  Mad.,  802.  (4)  11  O.W.N.,  168. 

(6)  I.L.n.,  29  Calc,  428.  (6)  I.L.IU,  26  Mad..  673. 

(7)  [1903]  2  K.B.,  546.  (8)  [1903]  A.C.,  229  at  p.  289. 

(9)  [1901]  A.C.,  495  at  p.  498.  UO)  16  M.  A  W.,  212  at  p.  215. 

(II)  L  R.,  3  I.A.  241. 
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interferenoe'  by  the  defendaMs  with    the    legal   rights  of  the    Sankaba- 
plaintiffs.    Further,    if    no   suit  lies,  it  is    not  apparent  what      biddi 
remedy  the  plsdntiffs  have,  as  section  254  of  the  Qvil  Procedure         ^'  * 

'  JxAIiDAbAMI 

Oeile,  does  not  apply  to   the  defendants  who  are  not  parties  to      Titan. 

the  suit  and  aooording  to  the  view  taken  in  Kochappa  v.  Sochi 

Dern{l)  the  atfcaohing  Court  has  no  inherent  power   to  commit 

for  contempt.     We  confine  our  judgment  to  the  preliminary  point 

on  which  the  suit  was  dismissed  and  which  was  argued  before  us 

and  decide  nothing  as  to  whether  the  plaintifib  have  any  cause 

of  action  against  the  defendant  other  than  the  first. 

The  appeal  is  allowed  and  the  case  remanded  to  the  Subordi- 
nate Judge  for  disposal  aooording  to  law.     Costs  will  abide. 


APPELLATE  CIVIL. 

B^ore  Mr.  Justice  Benson  and  Mr.  Justice  Wallis. 

KOMMraBDDY  SURAYANABAYANAMURTY  (Pbtitionbb), 

Appellant, 

9. 

THE  MADRAS  RAILWAY  COMPANY  by  rrs  AGENT  AND  1907. 

MANAC^ER  (Dependant),  Respondent*  PebrnwyT, 

Indian  JRailtoays  Act,  IXof  1890,  «.  67 — Ben^i  of  section  not  waived  by  Baihoay 
Company  when  the  grant  reserved  accommodation  under  the  rules. 

The  proTision  in  section  67  of  fche  Indian  Railwaya  Act  that  *  fares  sliall  be 
deemed  to  be  accepted  ani  tickets  deemed  to  be  issued  subject  to  the  condition  of 
there  being  room  available  in  the  train  for  which  the  tickets  are  issaed '  is  intro- 
duced for  the  benefit  of  Bailway  Companies  and  can  be  waived  by  them.  One 
of  the  rales  nnder  which  reserved  accommodation  is  granted  is,  *Beserved 
carriages  in  mail  trains  can  be  provided  when  the  load  of  the  train  permits/ 
In  granting  reserved  accommodation  on  the  terms  embodied  in  the  rules,  the 
company  does  not  contract  itself  out  of  the  benefit  conferred  by  section  67,  and 
i»  not  liable  in  damages  for  refusing  to  attach  a  reserved  carriage  to  a  mail 
train  already  fully  loaded. 


(1)  I.L.R.,  26  Mad.,  494. 

*  Appeal  No.  65  of  1906,  presented  under  clause  15  of  the  Letters  Patient 
against  the  orders  of  Mr.  Justice  Moore,  dated  the  6th  day  of  August  1906,  in 
CivU  Revision  Petition  No.  120  of  1905  (vide  L.P.A.  Nos.  66,  67,  68  and  69  of 
1906). 
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KoMMiREDDY  SuiT  to  Tecover  damages  from  the  defendant  Company  for  lefuB- 

NAEATANA.    ^^g  to  attaoh  a  carriage  reserved  by  plaintiflfs  from   Oootfnada 

^^'^^      to  Madras  at  Samalkot  jimction,  in  consequence  of  which  the 

Thb        plaintiffs  had  to  return  to  C!ocanada.    The  suit  was  dismissed  "bj 

Bailwat     the  Munsif  and  a  revision  petition  against  his  decree  was  also 

*''^!f^l-^     dismissed  by  Mr.  Justice  Moore. 

BY  IT8  •' 

Ag«nt  and        The  plaintiffs  appealed  under  clause  15  of  the  Letters  Patent. 

T,   V.  Seshagiri  Ayyar  for  appellant. 

Mr.  2>.  Chamier  for  respondents. 

Judgment. — ^We  think  the  Learned  Judge  was  right  in  dis- 
missing the  civil  revision  petitions  against  the  judgment  of  the 
Subordinate  Judge.    The  plaintiffs  who  were  passengers   from 
Gocanada  to  Madras  by  the  night  train  on  the  25ih  Decemb^ 
1905,  seek  to  recover  damages  for  breach  of  contract  by  the  Bail- 
way  Company  in  not  carrying  them  from  Cocanada  in  the  reserved 
carriage  which  had  been  allotted  to  them  from  Cocanada  to  Madras. 
At  Samalkot  junction,  where  the  branch  line  from  Cocanada 
joins  the  Inain  line  to  Madras  the  railway  authorities  refused  to 
connect  the  plaintiffs'  reserved  carriage  with  the  mail  train  to 
Madras  on  the  ground  that  the  latter  was  already  too  heavy,  and 
the  plaintiffs  failing  to  find  accommodation  in  the  mail  train  were 
obliged  to  return  to  Cocanada.     The  question  is,  was  there  any 
breach  of  contract  on  the  part  of  the  Railway  in  failing  to  carry 
the  plaintiffs  in  their  reserved  carriage  to  Madras.    The  only 
written  contract  between  the  parties,  is  to  be  found  in  the  tickets 
issued  to  the  plaintiffs.     Under  section  67  of  the  Indian  Railways 
Act,  IX  of  1890,  *^  fares  shall  be  deemed  to  be  accepted  aad 
tickets  to  be  issued  subjeot  to  the  condition  of  there  being  room 
available  in  the  train  for  which  the  tickets  are  issued.'*    'EL&ee 
the  tickets  were  issued  for  the  mail  train  from   Samalkot   to 
Madras.    This  is  a  provision  introduced  for  the  protection  of  the 
Railway,  and  on  the  principle  Quilibet  potest  renundare  juripro  ae 
mtroducto  it  may  be  that  they  could  waive  the  benefit  of  this  section^ 
but  the  question  is,  have  they  contracted  to  do  so  ?    If  the  plaintifis 
had  left  Cocanada  in  an  unreserved  carraige  the  Bailway  would, 
we  are  clearly  of  opinion,  have  been  protected  by  section  67,  if, 
owing  to  the  mail  train  being  full,  they  had  been  unable  to  oeacrj 
the  plaintiffs  on  that  night  beyond  Samalkot,  and  we  do  not 
think  they  can  be  considered  to  have  waived  the  protection  of  tli0 
section  merely  because  they  allowed  the  plaintiffs  to  take  advift*' 
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tage  of  the  rule  which  entitles  five  Becond-class  passengerB  when  Kommieiddi 
travelling  together  to  a  reserved  compartment  when  practicable,    naeayana- 
The  reserved  compartment  must,  in  our  opinion,  be  deemed  to  have      ^"'^t^ 
been  applied  for  by  the  plaintiffs  and  to  have  been  granted  by  the        The 
Railway -Company  on  the  usual  terms  embodied  in  the  rules  as     Bailwat 
there  is  no  evidence  that  any  special  terms  were  made ;  and  one       ^^  ,^ 
of  these  rules  is  that  "  reserved  carriages  in  mail  trains  can  only  '^"^^  ^^^ 
be  provided  when  tho  load  of  the  train  permits."     In  our  opinion 
the  Eailway  Company  did  not  contract  themselves  out  of    the 
benefit  of  section  67,  and  the  plaintiffs  must  be  deemed  to  have 
had  notice  that  their  reserved  carriage  could  not  be  attached  to  the 
mail  trcdn  unless  the  load  permitted,  which  in  this  case  it  did  not. 
We  think  therefore  the  plaintiffs  were  only  entitled  to  the  statu- 
tory relief  given  by  section  67  of  the  Indian  Eailways  Act,  and 
this  has  been  given  them  by  the  decree.     We  dismiss  the  appeals 
but  under  the  circumstances  make  no  order  as  to  costs. 
Messrs.  Orr,  David  8f  Brtgkttcell  for  respondents. 


APPELLATE  CIVIL. 

B^ore  Mr.  Justice  Benson  and  Mr,  Justice  Miller. 

KRISHNA  BOI  (Defendant),  Appellant,  1907. 

February  28. 
r. 

THE  COLLECTOE  AND  GOTEENMENT  AGENT,  TANJORE, 

AND   0THEE8   (PlAINTIFF  AND   SUPPLEMENTAL 

Eespondents),  Respondents.* 

Civil  Procedure  Code,  Act  XIV  of  1882, «.  21— Court  has  po^ver  to  order  right 
pereoTis  to  he  euhsiiiuted  as  plaintiffs  even  xohen  original  plaintiff  had  no  right 
to  sue. 

Under  leotion  27  of  the  Gode  of  Civil  Procedure  when  a  suit  is  institnted  in 
the  nftme  of  a  wrong  person  as  plaintiff  by  a  hon&  fide  iListake,  the  Court  has  power 
to  substitute  the  names  of  right  persons  as  plaintiffs ;  and  this  power  is  not 


*  Civil  Miscellaneous  Appeal  No.  180  of  1905,  presented  against  the  decree 
of  M.R.Bj.  I.  L.  Narayana  Bow  Nayudu,  Additional  Subordinate  Judge  of 
Tanjore,  in  Appeal  Suit  No.  493  of  1905,  presented  against  the  decree  of  M  Jt.By. 
J.  B.  Qnaniyar  Nadar,  District  Hunsif  of  Tanjore,  in  Original  Suit  No.  858  cf  1903. 
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KmiSHNA  exolnded  in  oatet  where  the  person  originally  suing  hat  no  ri|^ht  to  instfinte 

Box  the  suit,                                       • 

rpH,  Chwidf  Ooomar  Roy  v.  Qoeool  Chunder  Bhuttacharjee,  (I.L  Jl.,  6  Calc,  370)» 

CoLLKCTOE  referred  to. 

AND 

GoyiBNMENT  Suit  in  ejectment. 
Agent,  ' 

Tanjoee.  This  suit  was  brought  hy  tbe  Golleotor  and  Qovemment  Agent 

of  Tanjore,  to  eject  defendant  from  a  plot  of  land  to  the  enjoyment 

of  which  the  Mangalavilas  (the  cononbincs  of  the  late  Bajah  of 

Tanjore)  were  entitled.    The  management  of  the  Mangalarilaa' 

estate  was  vested  bj  Government  in  the  Collector  and  the  suit 

was  instituted  by  him  in  the  bond  fide  belief,  that  he  was  entitled 

to  do  so. 

The  District  Munsif  decided  that  the  Collector  had  the  right  to 
sue  and  passed  a  decree  in  his  favour.  On  appeal  by  the  defendant, 
the  plaintiff  put  in  an  interlocutory  application  praying  that  t&A 
members  of  the  Mangalavilas  may  be  substituted  as  plaintifiEs  in 
his  place.  The  defendant  objected  that  the  Appellate  Court  oould 
not  exercise  the  power  at  that  stage.  The  Subordinate  jndge 
finding  that  the  Collector  instituted  the  suit  under  a  bond  iUk 
mistake,  held  that  under  sections  27  and  582  of  the  Code  of  (5vil 
Procedure!  he  had  power  to  substitute  the  right  parties.  He 
accordingly  directed  the  members  of  the  Mangalavilas  to  be  substi- 
tuted as  plaintiffs  in  the  case  and  reversing  the  decree  remanded 
the  suit  for  re-trial.    The  defendant  appealed  to  the  High  Conrt. 

T,  V.  Seshagiri  Ayyar  for  appellant. 

The  Hon.  the  Acting  Advocate- General  for  respondent. 

Judgment. — We  think  that  section  27  of  the  Code  applies  to 
this  case  and  that  the  substitution  effected  by  the  Subordinate 
Judge  must  be  allowed. 

In  none  of  the  cases  cited  before  us  ^£s  the  question  decided 
with  reference  to  section  27,  and  in  Chunder  CoomarBoy^,  Oocool 
Chunder  Bhuttackarjee{l)  it  was  pointed  out  that  that  section  could 
be  applied  to  a  case  in  which  the  original  plaintiff  had  no  right  to 
sue,  provided  that  the  suit  wsls  commenced  through  a  bond  fide 
mistake.  The  words  of  the  section  themselves  are  clear.  The 
words  ^'  if  the  suit  is  brought  in  the  name  of  the  wrong  person  as 
plaintiff  "  cannot  be  construed  as  excluding  altogether  persons  who 
may  institute  the  suit  without  any  right  to  do  so. 

(l)I.LJB.,6  0alo.,870. 
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We  see  no  reason  to  suppose  that  the  suit  was  not  commenced  Krishna 
through  a  bona  fide  mistake  :  in  fact,  the  contrary  is  clear. ';  v. 

We  dismiss  the  appeal  with  costs.  p  ^"' 


COLLKCTOR 
AND 

govbknment 

Agent, 

Tahjobk. 


APPELLATE  CIVIL, 

Before  Mr,  Justice  Benson  and  Mr.  Justice  WaUis, 

THE  MANAGER  OF  SRI  MEENAKSHI  DEVASTANAM,  1907. 

MADURA  (Pbtitionee-Plaintifp),   Appbllant,  MAroh  18, 19. 

r. 

ABDUL  ElASIM  SAHIB  (Counter-pbtitionee— DKFBNDAirr), 
Respondent.* 

Cimi  Proc»dur»  Code,  Act  UV  qf  1882,  a,  375 — Incor^poration  in  compromise  decree 
of  terma  wMch  are  not  unlawfulf  though  outside  the  acope  of  suit  ccmnot  he 
objected  to  in  exectUion. 

Where  a  oompromise  betwen  the  parties  to  a  tnit  embraces  matters  not  relating 
to  the  suit,  and  the  decree  following  each  compromise  gives  reliefs  which  ore  not 
unlawful,  bnt  whiob  could  not  have  been  given  if  the  suit  had  been  decided  after 
trial,  any  objection  to  such  decree  on  the  ground  that  it  is  in  contravention  of 
section  375  of  the  Code  uf  Civil  Procedure,  must  be  taken  bj  way  of  appeal  and 
not  in  ekeoution  of  the  decree. 

VenlccUappa  Nayanim  v.  Thimma  Nayanim,  (I.L.B.,  18  Mad.,  410),  referred  to. 

M(iMhulla  v.  Imami,  (I.L.E.,  9.  All.,  229),  referred  to. 

Euruvetappa  ▼.  Siraaappa,  (16  M.L.J.,  351),  referred  to. 

The  petitioner  (plaintiff)  filed  a  suit  in  the  West  Sub-Court, 
Madura,  on  the  Small  Cause  Side  for  rent  in  respect  of  two  shops. 
The  connter-petitioner  (defendant)  denied  plaintiff's  title  to  the 
ahopH.  Thereupon  the  Judge  returned  the  plaint,  under  section 
23  of  the  Small  Cause  ConrVs  Act,  to  be  presented  on  the  regular 
side  of  the  Munsif 's  Conrt.  In  this  Court,  the  snit  was  compro- 
mised. The  terms  of  the  compromise  were  that,  out  of  the  sum 
claimed  as  rent,  the  plaintiff  should  relinquish  Es.  27-4-0,  that 
including  costs,  etc.,  the  defendant  should  give  plaintiff  Rs.  134 
within  13th  April  1904  ;  that,  if  default  was  made,  the  relinquished 
portion  shonld  also  be  paid  by  the  defendant,  that  the  defendant 

*  Civil  Miscellaneous  Second  Appeal  No.  29  of  1906,  presented  against  the 
decree  of  J.  Hewetson,  Esq.,  District  J  edge  of  Madura,  in  Appeal  Suit  Ko  484  of 
1905,  presented  against  the  order  of  M.B.Bj.  T.  A.  Bamskrishna  Aijar,  District 
Munsif  of  Madura,  in  Execution  Petition  No.  468  of  1905,  in  Original  Suit  No* 
680  of  1902. 
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Tas        8hould  be  allowed  to  hold  on  for  another  term  of  11  years,  the  lenft 

^^^Sri**  ^^  payable  being  at  the  rate  of  3  rupees  per  mensem,  that  such  rent 

MEENAKSHI  should  be  paid  on  or  before  the  6th  of  the  sueoeeding  months,  that, 

Madura    *  if  default  was  made  to  pay  one  year's  rent,  the  shops  should  be 

Abdul      B^irrendered  to  plaintiflP  and  that  the  plaintiff  should  be  at  liberty 

Kasim      to  recover  the  rent  as  well  as  take  possession  of  the  shops^  if 

necessary,  through  process  of  Court.     The  above  compromise  was 

recorded  and  a  decree  allowed  to  be  drawn  up  in  terms  thereof. 

The  plaintiff  now  claimed  to  execute  the  above  decree  in  all  its 

terms.     He  prayed  for  possession  of  the  shops,  and  to  recover  the 

rent  due,  viz.,  Es.  290-2-10. 

The  defence  was  that  the  decree,  so  far  as  it  embodied  terms 
which  were  not  the  subject-matter  of  the  suit,  was  not  enforceable ; 
that  under  section  375,  Civil  Procedure  Code,  the  Court  had  no 
power  to  pass  a  decree  in  respect  of  matters  foreign  to  the  suit,  and 
that  the  claim  for  possession  of  the  shops  and  for  rent  not  included 
in  the  suit  could  not  be  allowed  in  execution  proceedings. 

The  District  Mimsif  held  that  the  decree  was  unenforceable  do 
far  as  the  possession  of  land  was  concerned.  The  District  Judge 
upheld  this  decision  on  appeal.  Petitioner  appealed  to  the  Higk 
Court. 

O.  F.  Anantakrishna  Ayyar  for  appellant. 

K,  Kuppuawami  Ayyar  for  respondent. 

Judgment. — In  this  case  the  plaintiff  sued  for  arrears  of  rent 
of  a  certain  site  reserving  his  right  to  bring  a  separate  suit  for  the 
possession  of  the  site.  The  suit  was  compromised  and  a  decree 
was  passed  in  terms  of  the  compromise  under  which  judgment  was 
given  for  the  arrears,  but,  in  consideration  of  the  improrement 
effected  by  the  defendant,  he  was  declared  entitled  to  hold  the 
property  for  eleven  years  more  at  a  specified  rent,  but,  if  more  than 
one  year's  rent  should  be  in  arrears,  the  plsdntiff  was  to  bo  at 
liberty  to  eject  the  defendant  and  to  obtain  possession  through 
Court.  The  decree-holder  now  seeks  to  enforce  this  part  of  the 
decree  in  execution  by  ejecting  the  defendant,  but  both  the  lower 
Courts  have  held  that  he  is  not  entitled  to  do  so  on  the  ground 
that  the  terms  of  the  decree,  in  so  far  as  they  provide  for  the  future 
tenancy  of  the  defendant  and  his  ejectment  on  default  do  not  relate 
to  the  suit,  and  were  inserted  in  the  compromise  decree  in  contra- 
vention of  section  375  of  the  Civil  Procedure  Code,  and  withoirt 
jurisdiction.     We  think   the    lower  Courts  were  wrong.     ThMp 
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terms  might,  no  doubt ,  have  been  objected  to  on  appeal  (  Venkatappa       thk 
Nayanim  v.  Thimma  Nayanim{\)  and   Muthuvij'aya   Raghunatha  Manager  of 
Udayana  Tecar  v.  Thandavaraya  Tambiran{2)),  but  there  is  nothing    Mbenakshi 
unlawful  in  them,  and  the  mere  fact  that  they  ^re  not  reliefs    ^Uavura'' 
which  the  plaintiff  could  have  obtained  in  the  suit  if  it  had  been 
tried  out,  affords  no  ground  for  questioning  the  decree  in  execution 
{MohibuUah   v.  Imami{S)y  Kuruvetappa   v.   8iraBappa{i)  and   see 
Puma    Chandra  Sarkar  v.  Nil  Madhub  Naudi{b)),     The  appeal 
must    be   allowed   and   the  petition    remanded  to    the  District 
Hunsif  for  dispobal  according  to  law.     Costs  in  this  and  the  lower 
Appellate  Court  will  abide. 


V. 

Abddl 
Kasim 
Sahib. 


APPELLATE  CIVIL. 

Before  Mr,  Justice  Subrahmania  Ayyar, 

THE  CHAIRMAN  OF  THE  MUNICIPAL  COUNCIL, 
NELLORE  (Plaintiff),  Petitionek, 

V, 

DWARAPALLY  KOTTAMMA  (Defendant),  Respondent.* 

DUtrict  Ifunicipalities  Act  (Madras),  Act  IV  of  1884,  ««.  47,  66  (1) — Tax  on 
houses,  a  yearly  tax — When  oumership  arises  after  assessment,  such  owner 
liable  for  whole  tax  and  not  only  for  instalments  accruing  due  after  acquisition 
of  ownership. 

The  proTisions  of  section  66  (1)  and  other  sections  of  the  Madras  District 
Manioipalities  Act,  show  that  the  tax  imposed  on  houses  under  section  47  of 
the  Act  is  a  ysarly  tax,  although  for  the  sake  of  conyenience  it  may  be  made 
payable  in  instalments. 

A  person  becoming  the  owner  of  a  house  subsequent  to  such  assessment 
becomes  liable  as  owner  for  the  whole  yearly  tax  and  not  only  for  the  instal- 
ments that  accrue  due  after  his  acquisition  of  ownership.  It  is  not  compulsory 
on  the  Municipality  to  apportion  the  tax  among  the  several  owners  during  the 
period  and  the  provisions  of  the  Transfer  of  Property  Act  regarding  the  obliga- 
tions of  buyer  and  seller  in  respect  of  the  payment  of  taxes  do  not  apply  as 
between  the  Municipality  and  the  subsequent  owner. 


1907. 
March  13. 


(2)  I.L.R.,22Mad.,  214. 
(4)  16  M.LJ,,  364. 


(1)  I.L.R.,  18  Mad.,  410. 

(8)  IJi.B.,  9  All.,  229. 

(5)  5  Calc.  W.N.,  486. 
*  Civil  Revision  petition  No.  610  of  1906,  presented  under  section  26  of  Act 
IX  of  1887,  praying  the  High  Court  to  revise  the  decree  of  M.R.Ry.  G.  Kothanda- 
ramanjala  Nayndu,  District  Mansif  of  Xellore,  in  Small  Cause  Suit  No.  826  of 
1906. 
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Thb       Glaim  for  the  reooveiy  of  Rs.  42—1-0  being  the  house-tax  doe 
^oi'^r    for  1903-04. 
Municipal         Defendant  oontended  that  she  was  not  liable  as  she  purahaaed 

OOUNCIL,  , 

Kbllorb  the  house  in  the  second  half  of  the  year  and  was  actually  put  m 
DwabaVallt  possession  only  a  few  days,  before  the  end  of  the  year.  Theee 
KoTTAMMA.   faotg  ^Qi-e  not  denied. 

The  District  Munsif  held  that  the  defendant  was  not  UaUb 
for  the  first  instalment  and  passed  a  decree  in  respect  of  the ' 
second  instalment. 

The  plaintiff  filed  civil  revision  petition  under  section  25  ef 
Act  IX  of  1887. 

T.  V.  Se^hagiri  Ayyar  for  petitioner. 

Kunjuni  Nair  for  K.  Narayana  Bow  for  respondent. 

Judgment. — This  suit  was  brought  for  the  recovery  of  the 
house-tax  due  to  the  Municipality  of  Nellore  for  the  year 
1903-04  in  respect  of  the  house  which  has  been  purchased  by 
the  defendant  in  the  latter  part  of  the  second  half  of  the  sldd 
year.  The  District  Mupsif  gave  a  decree  for  a  moiety  of  the  tazj 
that  is,  the  second  half-yearly  instalment  of  it,  but  disallowed 
the  claim  for  the  first  instalment.  .The  question  for  determinatioa 
is  whether  the  disallowance  is  right. 

There  can  be  no  doubt,  as  urged  by  Mr.  Seshagiri  Aiyar  far 
the  Municipal  Councillors,  that  the  tax  in  question  was  a  year^ 
and  not  a  half-yearly  tax.  This  is  made  perfectly  clear,  from 
among  other  provisions,  section  66  (1)  which  shows  that  the 
amount  due  for  the  whole  year  should  be  ascertained  and  entered 
in  the  register  when,  in  pursuance  of  the  sanction  given  by  the 
Governor  in  Council  to  raise  such  tax  in  the  municipality,  the 
tax  for  the  year  is  assessed.  The  circumstance  that  this  tax  it 
made  payable  in  two  equal  half-yearly  instalments,  of  course,  does 
not,  as  contended  for  the  defendant,  make  the  amounts  two 
distinct  taxes  or  assessments  absolutely  independent  of  eaok 
other.  In  other  words  as  soon  as  the  assessment  for  the  jmm 
is  fixed,  a  liability  for  the  same  at.  once  accrues  though  ISiat 
liability  may  be  discharged  in  instalments.  This  being  so,  woi^ 
the  Municipal  Councillors  disentitled  to  recover  by  suit  from  tko 
defendant  the  part  of  the  tax  disallowed  by  the  District  Munsif  f 
With  reference  to  the  provisions  of  section  110  to  which  ,tiQm0 
reference  was  made  in  the  course  of  the  argument,  the  defendant 
was  obviously  iiot  a  mere  occupier  of  the  house  but  an 

Digitized  byVjOOQlC 


70L.  XXX]  MADBAS  SERIES.  425 

from  the  date  of  her  porohase.    The  right  of  the    Municipal        the 
OounoiUors,  if  any,  to  prooeed  against  the  defendant  was  only  on    ^qp^^^e^ 
the  footing  that  she  was  an  otoner.    Does  the  oircumstance  that    Municipal 
her  ownership  arose  after  the  assessment  had  been  made  and  only     nijllore 
in  the  course  of  the  second  half  year,  preclude  the  Municipal  d^^,i^p^i,i.y 
Councillors  from  recovering  from  her  all  the  tax  for  the  year    Kottamma. 
remaining  due  at  the  date  of  the  purchase  P     There  is  nothing  so 
far  as  I  can  find  in  the  provisions  of  the  District  Municipalities 
Aet,*  that  makes  it  compulsory  on  the  part  of  the  Councillors  to 
apportion  the  tax  for  any  particular  year  among  persons  in  whom 
the  ownership  of  a  house  may  have  resided  during  the  period. 
Suppose,  for  instance,  at  the  time  of  the  assessment  the  house  is 
tlie  common  property  of  certain  persons,  it  would  be  impossible  to 
hold  that  the  tax  is  recoverable  by  the  Council  from  each  of  such 
common  owners  only  in  proportion  to  their  interest.     It  seems  to 
me  that  the  fact  that  the  ownerships  of  more  than  one  person  are 
successive  and  not  simultaneous,  makes  no  difference  in  the  right 
of  the  Council  to  proceed  for  the  year's  tax  as  against  all  or 
some  of  thein  leaving  them  to  adjust  their  liabilities  inter  ae  by 
appropriate  proceedings  in  case  disputes  arise  between  them  in 
the  matter.    The  provision  of  the  Transfer  of  Property  Act  relied 
0]i>  on  behalf  of  the*  defendant,  as  to  the  liability  of  the  seller  to 
pay  all  public  charges  due  up  to  the  date  of  the  passing  of  the 
property  is  not  relevant  as  between  the  Municipal  Councillors 
and  the  defendant. 

I  am,  therefore,  of  opinion,  that  the  decree  of  the  lower  Court, 
in  so  far  as  it  disallowed  the  first  instalment,  is  erroneous,  and  it 
will  be  modified  by  awarding  that  instalment  also  with  costs 
throughout. 
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PRIVY  COUNCIL. 

P.C.*  VASUDEVA  MUDALIAB  and  oxnERs  (Defendaht8\ 

1907. 
April  24,  26.  9. 


Jalj  88. 


SRINIVASA  PILLAI  and  another  (PLAjNrirre) 

[On  appeal  from  the  High  Court  of  Judicature  at 

Madras.] 

LimiiaHon  Act  (XV  of  1877),  aeh,  U,  arU,  132,  147— 5im**  on  mortgage  hondU 
enforce  payment  of  amount  due  by  sale  of  mortgaged  property — Suit  on  tnori- 
gage  in  English  form  for  foreclosure  ot  sale  ^Transfer  of  Property  Act  {IV  a' 
1882),  ss.  58,  88,  100. 

A  tait  on  a  simple  mortgage  bond  to  enforce  payment,  of  the  amount  duo  oo 
the  bond  by  sale  of  the  mortgaged  property  is  governed  by  article  132  ot 
schedule  II  of  the  Limitation  Act  (XV  of  1877)  and  not  by  article  147. 

The  latter  article  it  limited  in  its  application  to  the  one  class  of  mortga^ 
in  which  alone  the  sait  can  be,  and  always  is,  brought  for  foreclosure  or  talf, 
that  is  to  mortgages  in  the  English  form. 

Appeal  from  a  judgment  and  decree  (13th  Mareh  1905)  of  the 
High  Court  at  Msulran  whiok  varied  a  judgment  and  decree 
(17th  February  1902)  of  the  Subordinate  Judge  of  Negapatam. 

The  principal  questions  raised  on  this  appeal  were  as  to  tb^ 
rights  of  the  parties  to  a  deed  of  mortgage,  and  whethej  a  suit  i(\ 
enforce  those  rights  was  barred  hy  limitation. 

The  mortgage  in  suit  was  executed  on  2&id  September  18^1 
by  Vasudeva  Mudaliar  and  Aiyappa  Mudaliar,  the  first  and  third 
^  appellants  in  favour  of  one  Krishna  Mudaliar  Arargal.  Th* 
consideration  therefor  was  a  sum  of  Rs.  8,000  due  on  a  previoui 
mortgage,  and  the  deed,  which  was  in  the  usual  form  of  a  mortga^ 
bond  hypothecating  immoveable  property,  provided  (inter  flfi^ 
that  the  principal  sum  should  ^^  bear  interest  at  ^  per  cent 
mensem  and  we  shall  pay  the  interest  of  each  year  by  the  3* 
Panguni  of  that  year  and  the  principal  at  the  rate  of  Ba.  1,000 
annum  from  this  date.  In  default  of  our  paying  the  princi 
and  interest  as  aforesaid,  compound  interest,  calculated  at  | 
cent,  per  mensem  with  12  months  rests  from  the  date  sucoeedi 
that  of  default  on  the  aggregate  principal  and  interest  due 


•  Present :  Lord  Kobertson,  Lord  CoLtiNs,  and  Sir  Arthur  WiLSOif. 
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then,  and  the  principal  amount  shall,  on  demand  byf  on,  be  paid    Vabudbva 
by  us  without  reference  to  the  term.'*  Mudalub 

Under  these  terms  the  first  instalment  of  interest  fell  due  on    Sbinivaba 
1  Ith  April  1884 :  payment  was  not  made  and  the  suit  out  of  which 
the  present  appeal  arose  was  brought  on  23rd  September  1899. 
The  plaintiff  was  the  first  respondent  Srinivasa  Pillai  who  sued  in  • 

the  character  of  Receiver  in  a  suit  brought  in  1898  for  partition 
of  the  property  belonging  to  the  mortgagees'  family.  On  the 
partition  being  effected  the  mortgage  deed  in  suit  fell  to  the  share 
of  Sadagopa  Mudaliar  who  was  on  23rd  February  1SC6  added  as 
a  respondent  in  the  appeal. 

.  The  relief  sued  for  was  a  decree  for  the  amount  due  on  the 
mortgage,  and  the  recovery  thereof  by  the  sale  of  the  property 
moii^gaged.  The  plaint  alleged  that  there  bad  been  a  settlement 
of  accounts  on  14th  October  1889  when  Es.  11,093-9-4  were 
admitted  to  be  due ;  that  subsequent  to  that  date  payment  had 
been  made  on  account  of  interest  ;^  and  that  in  a  suit  for  partition 
between  the  appellants  an  acknowledgment  had  been  made  of  their* 
liability  on  the  mortgage  to  the  extent  of  Es.  16,000. 

There  were  four  defendants,  Thiruvenkata  Mudaliar,  the-^on  of 
Vasudeva  Mudaliar,  and  Krishna  Mudaliar,  the  minor  son  of 
Aiyappa  Mudaliar,  were  made  defendants  in  addition  to  the 
original  mortgagors.  The  first  defendant  Vasudeva,  and  the  third 
defendant  Aiyappa  pleaded  that  the  suit  was  barred  by  limitation. 
They  denied  the  settlement  of  accounts  and  payments  as  alleged, 
and  urged  that  the  stipulation  as  to  compound  interest  ought  not 
to  be  enforced.  The  second  defendant  contended  that  neither  he 
nor  his  property  was  liaWe  under  the  mortgage. 

The  only  issue  now  material  was,  "  Is  the  suit  brought 
within  time  or  is  it  barred  against  all  or*any  of  the  defendants  ? '' 

The  Subordinate  Judge  held  that  prima  facie  the  suit  was 
barred  by  limitation,  the  period  of  limitation  being  12  yd&rs  from 
the  first  default.  All  the  pleas  put  in  to  extend  that  period  ho 
bold  were  not  established.  He  was,  howeyer,  of  opinion  that  the 
iebt  bemg  pa5'able  by- instalments,  the  last  five  instalments  from 
22nd  September  ,1887  were  recoverable  within  12  years  from  the 
date  on  which  each  of  the  said  instalments  fell  due.  He  therefore 
made  %  decree  for  Bs.  5,000  the  amount  of  the  five  instalments 
''  and  interest  on  each  of  these  instalments,  with  interest  thereon 
fi"om  the  time  each  instalment  fell  due  as  per  contract,  and  after 
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term  at  ooi^raot  rate  of  12  annas  per  cent«  per  mensem  upj 
realization." 

Both  parties  appealed  to  the  High  Court,  and  a  Dr 
Bench  of  that  Court  (Sdbrahmania  Attar  and  Bensok, 
•aid: — 

**  Haringr  regard  to  the  formality  of  exhibit  A  (the  mortgage  deed 
in  iuit)  and  its  terms  we  think  it  must  be  held  to  convey  an  interest 
in  the  property  named  in  it,  and  to  be  therefore  an  instrument  oi 
mortgage  as  opposed  to  an  instrnment  creating  merely  a  charg6 
within  the  meaning  of  the  Transfer  o!  Pr«  pert  %  Act.  1  he  period  of 
limitation  for  the  suit  is  therefore  60  years  in  acc«  >rdanee  with  the 
decision  of  the  FuU  Bench  in  the  case  of  Nuray'na  Ayyar  v.  VegAtU 
Eamana  Ayyar{l).    The  suit  i   therefore  not  barred  hy  limitation." 

The  iligh  Court  therefore  varied  the  deorei*  of  the  Subordinate 
Judge  and  gave  the  plaintiflf  a  decree  for  Rs.  46,341-12-0  for 
principal  and  interest  on  the  mortgage. 

On  this  appeal, 

DeGruyther  for  the  appellants  contended  that  the  enit  ww 
governed  by  article  18V  of  schedule  II  of  the  Limitation  Ad 
(XV  of  1877)  which  provided  a  period  of  12  years  from  the  dat» 
of  the  cause  of  action,  and  not  by  article  l47  under  which  a  pecioi 
of  60  years  was  provided.  The  suit  lyas  therefore  barred  by  hfm 
of  time.  The  Limitation  Act  should  be  construed  irrespeotirelj 
of  the  definitions  in  the  Transfer  of  Property  Act  (IV  of  1882). 
That  Act  gave  special  definitions  of  "mortgage"  and  ^'ohaige'' 
(see  sections  58  nnd  100),  buL  did  not  come  into  operation  vnfil 
five  years  after  the  present  Limitation  Act.  Simple  mortgagsi 
existed  lon^  before  that  Act  (Macpherson  on '  Mortgages,*  page  14). 
Before  the  coning  into  operation  of  the  Limitation  Act  of  1877 
such  a  suit  as  the  present  was  governed  by  article  132  of  Aofc  IX 
of  1871  which  provided  for  *  suits  for  money  charged  tqpoft 
immoveable  property  "  a  period  of  12  years  limitation,  and  thoo^ 
diilerently  worded  from  article  13^  of  the  present  Act,  hd 
substantially  the  same  meaning.  There  was  nothing  in  Aot  TXtIt 
1871  corresponding  to  article  147  of  Act  XY  of  1877,  enaotiit 
a  period  of  60  years  for  a  suit  by  a  mortgagee  for  f oreolosan  or 
•ale:  that  was  a  new  provision  in  1877.  There  was  not  iaAi 
IX  of  1871  nor  in  Act  XIV  of  1859  which  preceded  it 
provisions  for  suits  for  foreclosure.     Foreclosure  took  plaos 
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virtue  of  legislatiye  enactment  on  the  expiry  of  the  year  of  grace 

(see  Eegnlation  XVii  of  1806)  and  a  claim  of  that  Knd  nnder 

a  mortgage  was  treated  as  a  suit  for  possession  of  immoveable 

property  and  ^was  governed  by  clause  12  of  section  1  of  Act  XIV 

of  1859,  and  later  by  article  132  of  Act  IX  of  1671.    Article  147 

of  Act  XV  of  1877,  it  wbls  submitted,  was  enacted  to  apply  to 

mortgages  in  the  English  form  where  foreclosure  or  sale  was  asked 

for,  as  to  which  there  was  no  previous  provision  specially  applicable 

and  that  article  should  be  read  distributively.     Suits  for  money 

charged  upon  immoveable  property  were  a  well  recognized  class  of 

suit  to  which  article  132  of  Act  IX  of  1871  was  held  to  apply,  and 

to  which  now  article  132  of  Act  XV  of  1877  was  applicable.    The 

Civil  Procedure  Code  (Act  X  of  1877)  passed  in  the  same  year  as 

the  present  Limitation  Act  set  out  in  form  109  of  schedule  IV 

a  form  of  plaiut  applicable  to  a  mortgage  suit  for  foreclosure  or 

sale.     The  High  Courts  have  difEered  much  in  opinion  since  the 

passing  of  Act  XV  of  1877,  aud  the  introduction  therein  of  article 

147.     It  was  submitted  that  the  Calcutta  High  Coart  decisions 

showed  the  true  construction  which  was  that  article  147  should 

not  be  extended  to  all  suits  in  which  a  mortgagee  sought  a  sale  of 

the  mortgaged  property,  but  should  apply  only  to  mortgages  in  the 

English  form  in  which  the  suit  was  always  for  foreclosure  or  sale; 

and  that  article  1 32  should  be  held  applicable  to  suits  for  money  for 

which  immoveable  property  had  been   charged.    In   that  view 

article  132  should  be  held  to  apply  to  the  present  suit.     Beference 

was  made  to  8hib  Lalv.  Oanga  Pra8ad{l)^  Oirwar  8mgh  v   Thakur 

Narain  Singh{2),  Rani  Din  v.  Kalka  Pra8ad{3),  Junestcar  Doss  v. 

Mahabeer  5i«^A(4;,    Forbes  v.   Ameerooniesa    Begum{b)j    Oanpat 

Pandurang  v.  Adarji  Dadabhai({S)^  Surnomoyae  v,  IShooBhee  Mookhee 

Burmonia{7)y  Modun  Mohtm  Chowdhry  v.  Ashad  Ally  Bepareeffi), 

Ramachandra  Rayagwru  v.  Modhu  Padhi{d),  Narayana  Ayyar  v. 

Venkataramana  -4yyar(10),   and  Motiram  v.   VUa$[ll).     On  th« 

evidence  the  issues  as  to  the  alleged  settlement  of  accounts  ^nd 
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(1)  I.L.E.,  6  AU.,  552  at  p.  654.  (2;  I.L.R..  14  CWo.,  780. 

(8)  li.R.,  12  I.A.,  12;  I.L.R.,  7  All.,  502. 

(4)  liJt.,  3  I.A.,  1 ;  I.L.R.,  1  Calc,  163. 

(5)  10  M.I.A.,  340.  (6)  I.L.R.,  8  Bom.,  312  at  p.  330. 
(7)   12  M.I.A.,  244.  (8)  I.L.R.,  10  Calo.,  68. 

(9)  I.L.E.,  21  Mad.,  326.  (10)  I.L.R.,  25  Mad.,  220  at  p.  238. 

(11)  I.L.R,,  18  Bom.,  90  at  pp.  94,  96.  /^  T 
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acknowledgment  of  liability  had  been  found  in  favour  of  the 
appellants  and  there  was  therefore  no  extension  of  the  period 
of  limitation. 

If  the  claim  was  allowed  compound  interest  should  not  be  given 
as  it  amounted  to  a  penalty ;  and  interest  from  date  of  suit  should 
only  be  at  the  rate  of  6  per  cent,  per  annum. 

Cohen,  K,C,^  and  Kenworthy  Brown  for  Sadagopa  Mudaliar,  the 
second  respondent,  contended  that  the  period  of  limitation  appli- 
cable to  the  suit  was  that  enacted  by  article  147  of  schedule  II  of 
Act  XV  of  1877,  namely,  60  years,  and  therefore  it  was  not  barred. 
Article  147,  it  was  submitted,  was  not  limited  to  any  particulir 
class  of  mortgages,  but  applied  to  all  suits  in  which  foreclosure  ta 
sale  was  asked  for,  and  not  only  to  mortgages  in  the  EngliA 
form.  The  present  suit  was  one  in  which  the  mortgagee  asked  for 
a  decree  for  sale  of  the  mortgaged  property ;  therefore  article  147 
was  applicable.  This  blass  of  transaction  was  always  considered 
a  mortgage,  not  only  since  the  Transfer  of  Property  Act  but 
previously.  The  only  question  now  was  whether  the  instrument 
sued  upon  was  or  was  not  a  mortgage.  For  the  answer  to  thii 
the  substantive  law  as  to  "mortgage"  and  "charge"  in  the 
Transfer  of  Property  Act  must  be  reai.into  the  Limitation  Aet: 
sections  58,  67,  69,  88  and  100  of  the  Transfer  of  Property  Aci 
were  referred  to.  Clause  (6)  of  section  58  showed  the  incidenta  of 
a  mortgage.  It  was  submitted  that  the  instrument  in  suit  was  a 
mortgage  within  the  meaning  of  section  58,  clause  (6),  and  not  a 
mere  tiansaction  by  which  immoveable  property  was  ^^made 
security  for  the  payment  of  money."  The  latter  class  of  oases 
is  still  governed  by  article  132.  The  present  is  the  class  of  suit  for 
which  a  form  of  plaint  was  prescribed  in  form  109,  echedule  IV 
of  the  Civil  Procedure  Code  of  1877.  Article  148  with  fiwm 
110,  Civil  Procedure  Code,  would  conform  to  it  in  the  case  of 
a  suit  by  a  mortgagor  to  redeem.  Beference  wa^  made  to 
Forbes  v.  Ameeroonissa  Begum{l)j  Ganpat  Panduraiig  v.  Adarji 
Dadabhai{2)y  Karan  Singh  v.  Bakar  AU  Khan{Z)y  Shib  lAl 
V.  Oanga  Pra8ad{A)^  Girwar  ISinyh  v.  Thahir  Ncarain  8tngk(6)t 
Nilcomal  Pramanick  v.  Kcmini  Koomar  J5a«u(6),  Kishan  Lai  ▼. 


(1)  10  M.I.A..  840. 

(3)  L.R.,  9  I.A.,  99  j  I.L.R.,  5  All.,  1  at  p.  5. 

(5)  I.L.R.,  14  Calo.,  730. 


(2)  I.L.R.,  8  Bom.,  312  »t  p.  alO. 
(4)  I.L.B.,  6  AU.,  552  at  p.  a64i. 
(6^  l.L.E.y20Calc^269. 
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Oanga  Ilam(l)y  Datto  Dudheahvar  v.  Vithu{2)j  Bamaehandra 
Rayaguru  v.  Modhu  Paffhi(Z)^  Narayana  Ayyar  v.  Venkataramana 
Ayyar{4)y   and  Motiram  v.   Vitai(b). 

It  was  also  oontended  that  to  make  the  cause  of  actiou  arise 
on  22nd  September  1884  when  default  was  made  in  payment  of 
the  first  instalment  a  demand  was  necessary,  and  Hanmantram 
Sadhuram  Pity  v,  Bowlesifi),  and  Netiakaruppa  Goundou  v.  Kuma* 
rasami  Goundan(7)  were  referred  to.  An  acknowledgment  of 
liability  had  also  been  made  by  the  appellants,  Act  XV  of  1877, 
section  19,  Maniram  Seih  v.  Seih  Rupchand(S).  Such  an  acknowl- 
edgment of  debt  was  sufficient  although  not  made  by  the  person 
chargeable  to  the  person  entitled  {Moodie  v.  Banni8{er{9))  a  case 
under  3  &  4  Will.  IV,  o.  42. 

As  to  the  amount  to  be  allowed  for  interest,  under  section  74 
of  the  Contract  Act  (IX  of  1872)  the  amount  should  be  ascer- 
tained from  the  terms  of  the  transaction  {Sundar  Koer  y.  Bat 
Sham  Kri8/ien(lO)).  In  this  case  the  interest  Agreed  upon  was 
not  a  penalty  {Clydebank  Engineering  and  Shipbuilding  Company  v. 
Donjoae  Bamos  Yzguierdoy  Ca8taneda{\l), 

DeOruyther  replied. 

22nd  July  1907. — The  judgment  of  their  Lordships  was 
delivered  by  Sir  Arthur  Wilson. 

JunaMEirr. — This  is  an  appeal  from  a  judgment  and  decree  of 
the  High  Court  of  Madras,  dated  the  13th  March  1905,  modifying 
those  of  the  Subordinate  Judge  of  Negapatam,  of  the  17th  February 
1902. 

The  controversy  arises  out  of  a  mortgage  executed  on  the  22nd 
September  1883  by  the  first  and  third  appellants  in  favour  of 
Kishna  Mudaliar  Avergal,  to  secure  Bs.  8,000  and  interest  as 
stipulated.  The  mortgage  was  of  the  kind  long  known  as  a  mort- 
gage bond  or  hypothecation  bond,  and  now  described  in  the 
Transfer  of  Property  Act  as  a  simple  mortgage. 
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(2)  T.L.R.,  20  Bom.,  408  at  pp.  413,  418. 

(4)  I.L.R.,  25  Mad.,  220. 

(6)  I.L.R.,  8  Bom.,  561  at  p.  5(>6. 


(1)  I.L.K.,  13  All.,  28  at  pp.  41,  42. 

(3)  I.L.B.,  21  Mad.,  326. 

(5)  I.L.B.,  13  Bom.,  90  at  pp.  94,  96. 

(7)  l.L.B.,22Mad.,  20. 

(8)  L.E..  38  I.A.,  166 1  I.L.B.,  33  Calo.,  1047. 

(9)  (1865),  4  Drew.,  432. 

(10)  L.B.,  34  LA..  9  at  pp.  17, 18  ;  I.L.B.,  34  Calo.,  150  at  p.  147. 
(U)  1905,  L.BA..O.,  6  at  pp.  10, 12. 
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In  the  course  of  a  partition  sait^  relating  to  the  estate  of  the 
mortgagee,  the  first  respondent  was  appointed  Heoeiver  of  that 
estate,  and  as  such  he  instituted  the  present  suit,  joining  as 
defendants  the  two  actual  mortgagors  and  their  respective  sons, 
which  four  persons  are  now  the  appellants.  The  object  of  the  suit, 
so  far  as  it  need  now  be  noticed,  was  to  enforoe  ])ajment  of  ihe 
amount  due  under  the  mortgage,  by  sale  of  the  mortgaged 
property. 

In  carrying  out  the  partition  the  claim  now  in  question  was 
allotted  to  the  now  second  respondent,  whereby  he  became  the 
person  really  interested  in  the  claim.  Accordingly  he  was  made 
a  party  to  this  appeal,  by  order  of  the  High  Court,  and  he  is  tiie 
contesting  respondent. 

The  only  issue  in  the  case  which  need  be  noticed  was  whether 
the  suit  was  barred  by  limitation,  and  the  principal  question 
discussed  on  the  argument  of  this  appeal  (the  only  one  on  which 
their  Lordships  propose  to  express  an  opinion)  is  whether  Uie 
period  of  limitation  applicable  to  such  a  case  is  sixty  years,  under 
article  147  in  the  second  schedule  to  the  Indian  Limitation  Act 
(XV  of  1877),  as  held  by  the  High  Court,  or'twelve  years,  under 
article  132,  as  contended  for  by  the  appellants. 

This  question  is  one  as  to  which  there  has  been  great  diversify 
of  opinion  among  the  several  High  Courts  in  India  for  many 
years  past,  almost  from  the  time  of  the  passing  of  the  Act  of  1877. 
If  there  had  been  a  uniform  current  of  decision  in  India  upon  such 
an  Act  and  for  such  a  period  of  time,  their  Lordships  would  have 
been  very  slow  to  interfere.  But  though  the  Act  to  be  construed 
is  one  applicable  to  India  generally,  and  must  bear  the  same 
meaning  everywhere,  different  and  conflicting  views  have  so  far 
prevailed  in  the  different  provinces  of  India.  Their  Lordships 
have  therefore  no  alternative  but  to  decide  between  the  conflicting 
opinions. 

ITie  two  articles  in  question  run  thus : — Article  132.  Suit 
^'  to  enforce  payment  of  money  charged  upon  immoveable  pro- 
perty," "  twelve  years."  Article  147.  Suit  "  by  a  mortgagee  fcar 
foreclosure  or  sale,"  "  sixty  years." 

Before  balancing  the  two  views  which  have  been  taken  of  tite 
effect  of  those  articles,  it  may  be  well  to  see  how  the  law  stood 
when  they  were  passed.  The  previous  Act  was  Act  EX  of  1871, 
in  which  article  132,  referring  to  suits  ^'  for  money  charged  npM 
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immoyeable  property,'^  was  practically  the  iame  as  the  present 
article  bearing  that  number.  There  was  nothing  corresponding 
to  article  147.  Under  that  state  of  thiogs  it  was  perfectly  settled 
law  that  suits  of  the  present  class  were  governed  by  article  132j 
whilst  some  uncertainty  had  been  felt  as  to  the  rule  of  limitation 
applicable  to  another  class  of  mortgage,  the  English  mortgage. 

The  two  views  taken  under  the  Act  of  1877  are  these :  Accord- 
ing to  one  view,  article  147  applies  to  every  suit  by  a  mortgagee, 
in  which  ho  asks  either  for  foreclosure  or  for  sale.  According 
to  the  other  view,  article  147  applies  only  to  the  class  of  mort- 
gages (English  mortgages)  in  which  the  suit  may  be,  and  in  fact 
always  is,  brought  for  "foreclosure  or  saJe,^^  while  article  132 
means  what  the  corresponding  article  meant  before. 

In  support  of  the  first  of  these  constructions,  reliance  has 
mainly  been  placed  upon  the  view  that  the  terms  of  article  147 
require  its  acceptance,  and  that  the  other  constrnction  is  not  a 
legitimate  construction,  as  not  giving  fair  efEeot  to  the  language 
used.  If  this  be  so,  it  is  of  course  conclusive.  But  their  Lord- 
ships think  it  is  not  so.  They  are  of  opinion  that  the  narrower 
construction  of  article  147,  limiting  its  application  to  the  one 
class  of  mortgages  in  which  alone  the  suit  can  be,  and  always  is, 
brought  for  "  foreclosure  or  sale,''  is  a  legitimate  construction,  and 
gives  reasonable  effect  to  the  language  used. 

That  being  so,  their  Lordships  think  that  the  reasons  for 
adopting  the  n&rrower  interpretation  of  article  147  greatly  out- 
weigh those  on  the  other  side.  The  preponderating  considerations, 
in  their  Lordships'  opinion,  are  the  following.  The  narrower 
construction  escapes  the  necessity  of  attributing  to  the  Legislature 
a  great  and  sudden  change  of  policy.  It  also  gives  effect  to  the 
ordinary  presumption,  that  the  Legislature,  when  it  repeats  in 
substance  in  a  later  Act  an  earlier  enactment,  that  has  obtained  a 
settled  meaning  by  judicial  construction,  intends  the  words  to 
mean  what  they  meant  before.  The  other  construction  fails  in 
both  these  particulars. 

One  argument  urged  for  the  respondent  calls  for  notice.  It 
was  said  that,  whatever  might  have  been  the  original  operation  of 
the  Limitation  Act  of  1877,  the  effect  of  article  147  might  be 
extended  by  the  subsequent  passing  of  the  Transfer  of  Property 
Act  in  1882,  so  as  to  make  the  article  apply  to  everything  which 
was  declared  to  be  a  mortgage  by  the  later  Act.    This  contention 
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Vasudeva  appears  to  their  Lordships  to  assume  the  very  point  in  controvBrsjr, 
namely,  that  article  147  purports  to  apply  to  every  suit  on  a 
mortgage,  in  whioh  there  is  claim  for  foreclosure  or  for  sale. 

Their  Lordships  will  humbly  advise  His  Majesty  that  it  should 
be  declared  that  article  132  is  the  article  which  provides  the  rule 
of  limitation  applicable  to  this  case,  and  that  the  case  should  be 
remitted  to  the  High  Court  to  be  disposed  of  in  accordance  with 
this  declaration. 

The  second  respondent  will  pay  the  costs  of  this  appeal. 

Solicitor  for  the  appellants :  Douglas  Orant. 

Solicitors  for  the  second  respondent :  Lawford^  Waterhoui€  Sf 
Law/ord, 


APPELLATE  CIVIL-FULL  BENCH. 

Before  Mr.  Justice  Subrahmania  Ayyar^  Mr.  Justice  Benson  and 
Mr.  Justice  WalUs. 

1906.  PINGALA  LAKSHMIPATHI  and  oiiiers  (Dbfemdants 

Dccemt^r  17.  Nos.  2  TO  4),  Appellants, 

Janaarj  31. 

BOMMIEEDDIPALLI  CHALAMAYYA  and  anotheb  (PLAuniFre), 

Respondents.* 

Incm-- Madras  Enfranchised  Inanis  Act — Jet  IV  0/  186G— Service  vnam  enfran^ 
chiged  in  toidow*a  name  under  Act  IV  of  1866  not  alienable  by  widow  beyond  her 
own  life^time. 

The  enfranchisement  of  a  service  inam  does  not  involve  a  resumption  by 
Government  and  a  fresh  grant  in  favour  of  tbo  persons  named  in  the  title-deed. 
Ic  disannezes  the  inam  from  the  office,  converts  it  into  ordinary  property  and 
releases  the  reversionary  rights  of  the  Crown  in  the  inam  bnt  does  not  confer  on 
the  persons  named  in  the  title-deed  any  right  in  derogation  of  those  possessed 
by  other  persons  in  the  inam  at  the  time  of  the  enfranchisement. 

Case  law  considered. 

Karayana  v.  Chengalammaf  (I.X.R.,  10  Mad.,  1),  approved. 

Qunnaiyan  v.  K^makchi  Ayyar,  (I.L.R.,  26  Mad.,  339),  approved. 

A  Hinda  widow  cannot  alienate  beyond  her  own  life-time  service  inam 
enfranchised  in  her  name  under  Madras  Act  IV  of  1866. 


*  Second  Appeal  No.  845  of  i904,  presented  against  the  decree  of  M.B.Ry. 
T.  Yarada  Bow,  Additional  Subordinaie  Judge  of  Godavari  at  Rajahmundiy,  in 
Appeal  Suit  No.  289  of  1903,  presented  against  the  decree  of  M.B.Ry.  T.  A.  Kara- 
simhaohariar,  District  Mansif  of  Bhimavarum,  in  Original  Suit  No.  91  of  1902, 
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Suit  to  recover  land.  .  Pingala 

The  plftintiffs  alleged  that  they  were  the  senior  uncle's  sons  of       path^"' 
one  Achanna.  the  last  male  owner  of  the  nroperties  in  snit,  and  as  v. 

such,  the  nearest  reversioners ;  that  Achanna  died  thirty  years        palli 
ago  ;  that  on  his  death  his  properties  were  inherited  by  Subbamma, 
his  mother ;  that  Sabbamma  died  on  the  3rd  December  1901 ; 
and  that  the  property  had  been  wrongly  disposed  of  by  Subbamma 
and  her  daughter  in  favour  of  the  defendants. 

Defendants  Nos.  2  to  4  alleged  that  the  properties  comprised  in 
items  8^  9,  10,  11  and  13  were  Kamam  Mirasi  lands ;  that  they 
were  enfranchised  in  the  name  of  Subbamma  and  therefore  became 
her  absolute  property  ;  and  that  she  had  disposed  of  the  property 
by  will  in  favour  of  the  fourth  defendant. 

The  District  Munsif  upheld  the  contention  of  defendants  Nos. 
2  to  4  and  dismissed  the  suit  in  respect  of  the  items  claimed  by  them. 

On  appeal,  the  Subordinate  Judge  held,  on  the  authority  of 
Gufwaiyan  v.  Kamakshi  Ayyar{\)^  that  the  widow's  interest  was  not 
altered  by  the  enfranchisement,  and,  reversing  the  decree  so  far  as 
it  upheld  claim  of  defendants  Nos.  2  to  4,  remanded  the  suit  for 
retrial.  Dcfendanis  Nos.  2  to  4  appealed  to  the  High  Court. 
The  case  came,  in  the  first  instance,  before  (Sir  Arnold  White, 
O.J.,  and  Wallis,  J.,)  who  made  the  following 

Okdeb  of  Eefebence  to  a  Full  Bench. — There  are  con- 
flicting decisions,  as  pointed  out  in  the  judgment  of  the  lower 
Appellate  Courts  upon  the  question  raised  in  tbis  appeal,  viz., 
whether  a  Hindu  widow  can  alienate  beyond  her  own  life-time 
service  inams  enfranchised  in  her  name  under  Madras  Act  IV  of 
1866. 

The  decisions  are  referred  to  in  paragraph  3  of  the  judgment 
of  the  lower  Appellate  Court.  To  them  may  be  added  Subbaraya 
Mudali  V.  Kamu  Chetiy{2). 

We  accordingly  refer  tbe  question  to  a  Full  Bench  for  decision. 


• 


The  appeal  came  on  for  hearing  in  due  course  before  the  Full 
Bench  constituted  as  above. 

T.  V.  MuthuJcrishna  Aiyar  for  T,  V.  Seshagiri  Ayyar  for 
appellants. 

JT.  Kuppuscuumi  Ayyar  for  respondents. 

(1)  I.L.R.,  26  Mad.,  339.  (2)  I.L.B.,  23  Mad.,  47. 
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PiNOAtA  The  Court  expressed  the  following 

^PAMi''  Opinion. — ^In  this  case  the  inam  title-deed  issued  in  1872  was 

*•  not,  so  far  as  the  land  sued  for  is  concerned,  made  out  in  favour 

PALLi       of  the  widow  (Subbamma)  only,  but  also  in  fayour  of  the  next 

Ohalamatta.  peyergioner  (Ohelamayya),  the  first  plaintiff.    In  no  view  therefore 

oould  the  widow  have  been  oonstituted  by  the  grant  absolute  owner 

of  the  whole  property. 

Having  regard,  however,  to  the  confiiot  of  decisions  as  to  the 
effect  of  inam  title-deeds  issued  in  the  case  of  village  servm 
inams  on  enfranchisement,  we  have  heard  the  case  argued 
without  reference  to  the  fact  that  the  title-deed  in  this  case 
contains  the  names  of  both  the  widow  and  the  reversioner. 

The  decisions  are  numerous,  commencing  with  that  of  Bada 
V.  Hu88U  Bhai{l)  and  ending  with  Gunnaiyan  v.  Kamakshi 
Ayyar{2),  The  decision  in  the  case  of  Vehkaia  v.  iZafiia(3),  was 
no  doubt  that  of  a  Full  Bengh,  but  the  Judges  delivered  separate 
judgments  from  which  it  is  difficult  to  gather  any  definite 
principle  common  to  the  majority  applicable  to  the  construction 
of  the  title-deeds  issued  in  such  cases.  There  are  undoubtedly 
observations  in  the  jadgments  of  the  learned  Chief  Justice  and  of 
Brandt,  J.,  which  go  strongly  to  sapport  the  view  that  enfran- 
chisement involved  a  resumption  of  the  inam  by  Government 
and  a  fresh  grant  in  favour  of  the  persons  named  in  the  title- 
deed.  In  deference  to  these  dicia^  that  view  has  been  adopted  in 
several  subsequent  decisions  of  the  Court  among  wnich  may  be 
mentioned  the  cases  of  Vehkatarayadu  v.  Vefikataramayya(4)f 
Dharanipragada  Durgamma  v.  Kadambari  Virrazu{b)  and  Subba" 
raya  Mudali  v.  Kamu  Cheity{6),  On  the  other  hand  in  the  case 
of  Narayana  v.  Chengalamma{7)y  an  altogether  different  view  was 
taken  as  to  the  effect  of  enfranchisement  of  service  inams,  and 
this  view  has  been  strongly  supported  by  Bhashram  Ayyangar, 
J.,  in  an  elaborate  judgment  in  Gunnaiyan  v.  Kamakchi  Ayyar(2). 
Shortly  stated,  this  view  is  that  the  enfranchisement  disannexes 
the  inam  from  the  ofiice,  converts  it  into  ordinary  property,  and 
releases  the  reversionary  rights  of  the  Crown  in  the  inam,  but  that 
it  does  not  confer  on  the  persons  named  in  the  title-deed  any 
•     __  -  — —  ■  — 

(I)  I.L.E.,  7  Mad.,  236.  (2)  I.L.E.,  26  Mad.,  839. 

(3)  I.L.B..  8  Mad.,  249.  (4)  I.L.B.,  15  Mad.,  284. 

(5)  I.IaB.,  21  Mad.,  47.  (6)  I.L.R.,  ^  Mad.,  47. 
(7)  I.L.B.,  10  Mad.,  1. 
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right  in  derogation  of  those  posseesed  by  othor  persons  in  the  inam     Pingala 
at  the  time  of  the  enfranchisement.     On  fnll  consideration  we  are       p^thi 
of  opinion  that  this  is  the  right  conclusion.  Bommibbddi- 

The  terms  of  Madras  Act  VIII  of  1869,  which  was  not  palu 
referred  to  in  anj  of  the  reported  cases  in  connection  with  village 
service  inams,  are  almost  decisive.  Section  1  of  that  Act  provides 
that  nothing  in  anj  inam  title-deed  shall  be  deemed  to  affect  the 
interests  of  any  person  other  than  the  inam-holder  named  in  the 
title-deed.  This  provision,  no  doubt,  applies  expressly  to  deeds 
issued  before  the  passing  of  the  Act,  but  the  Act  goes  on  to 
provide  that  nothing  contained  in  Madras  Act  lY  of  1866,  under 
which  the  title-deed  in  the  present  case  was  issued,  shall  be 
deemed  to  confer  on  any  inam-holder  any  right  to  land  which  he 
would  not  otherwise  possess.  It  is  thus  obvious  that  the  principle 
to  be  applied  to  the  construction  of  title-deeds  issued  subsequent 
to  the  Act,  is  that  expressly  laid  down  by  the  Act  as  applicable  to 
title-deeds  issued  prior  to  the  Act. 

We  accordingly  answer  the  question  referred  to  us  by  stating 
that  a  Hindu  widow  cannot  alienate  beyond  her  owa  Hfe-time  a 
service  inam  enfranchised  in  her  name  under  Madras  Act  lY  of 
1866  except  in  cases  of  necessity  authorized  by  the  Hindu  Law 
applicable  to  ordinary  property  held  by  her  as  a  widow. 


The  case  came  on  for  final  hearing  before  (Sir  Arnold  White, 
C.J.,  and  Wallis,  J.)  when  the  Court  delivered  the  following 

JuDGMBKT. — In  accordance  with  the  decision  of  Full  Bench 
this  second  appeal  is  dismissed  with  costs. 
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APPELLATE  CIVIL. 

Before  Sir  Arnold  White,  Chief  JasUce,  and  Mr.  Justice  Miller. 

1907.  SESHAGIRI  ROW  (Plaintiff),  Appellant, 

April  8,  9. 

NAWAB  ASKUR  JUNG  AFTAL  DOWLAH  MUSHRAL 
MULK  (Dbfbndant),  Rbspondbnt.^i' 

Letters  Patent^  d,  12 — ConBideratiofM  of  convenience  may  be  taken  wto  aocowU 
in  granting  or  refusing  leave  when  p^rt  of  the  cause  of  action  arises  within 
Jurisdiction — When  part  of  cause  of  action  arises. 

The  jorisdiction  conferred  bj  olanne  12  of  the  Letters  Patent  in  retpect  of 
apph'oationB  for  leare  to  sue,  when  part  of  the  oanse  of  action  ariaes  within 
jurisdiction  ought  to  be  exercised  with  great  caution  when  the  defendant  is  an 
absent  foreigner. 

Society  Geverale  De  Paris  y.  Dreyfus  Brothers,  (29  Gh.D.,  239  at  248), 
referred  to. 

Goorts  in  this  countfjr  are  not  precluded  from  taking  the  qnestion  of 
convenience  into  consideration  in  dealing  with  applications  under  clause  12  for 
leave  to  sue. 

Part  of  the  cause  of  action  cannot  be  held  to  arise  at  a  place,  where  payment 
was  not  originallj  contracted  for  merely  because  after  performance  of  the 
contract  and  without  any  consideration,  a  promise  is  made  to  pay  at  such  pla'^. 

Suit  for  money  alleged  to  be  due  to  plaintifiE  for  servloes  rendered 
to  the  defendant  who  is  an  absont  foreigner  resident  at  Hyderabad. 
The  services  were  rendered  in  Hyderabad.  A  previous  suit  in  the 
High  Court  brought  without  leave  by  the  plaintiff*  in  respect  of 
the  same  cause  of  action  was  dismissed  on  the  ground  that  the 
whole  cause  of  action  did  not  arise  within  jurisdiction.  In  his 
present  plaint  the  plaintiff  alleges  that  subsequent  to  the  dismissal 
of  that  suit  he  saw  the  defendant  at  Hyderabad  and  defendant 
promised  to  pay  him  at  Madras.  Che  plaintiff  applied  for  leave 
ui\der  clause  12  of  the  Letters  Patent  to  file  the  suit  in  Madras. 
Defendant  objected,  inUr  aUa,  that  his  witnesses  were  resident  at 
Hyderabad  and* that  their  attendance  cannot  be  enforced  at  Madras 
and  that  he  would  be  seriously  prejudiced  thereby. 

Moore,  J.,  rejected  the  application. 

Plaintiff  appealed. 

*  Original  Side  Appeal  No.  76  of  1906,  presented  against  the  order  of 
Mr.  Justice  Moore,  dated  6th  April  1904,  in  the  Ordinary  Original  Civil 
Jurisdiction  of  the  High  Court, 
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K.  Naraina  Bow  for  appellant.  Sishaqiri 

Mr.  jr.  Ramanadha  Shenai  for  respondent.  ^'^^ 

JuixjMBNT. — ^In  the  special  circumstances  of  this  case  in  con-      Nawab 
neotion  with  the  delay  in  the  re-presentation  of  the  appeal,  we  JunoAftal 
think  it  should  be  admitted  and  heard,  notwithstanding  the  delay,     mubhea^l 
This  is  an  appeal  from  the  order  of  Moore,  J.,  dismissing  an       Mulk. 
application  under  article  12  of  the  Letters  Patent  for  leave  to 
institute  a  suit  in  this  Court.     The  order  of  the  learned  Judge  is 
in  these  terms  : — "  I  do  not  consider  that  this  is  a  case  in  which 
leave  to  sue  should  be  given.     It  is  admitted  that  the  defendant 
lives  in  Hyderabad  and  that  all    the  services  that   the  plaintiff 
alleges  he  performed  on  behalf  of  the  defendunt  for  a  period  ranging 
over  several  yeai-s,  were  performed  in  the  Hyderabad  territories. 
Such  being  the  case,  it  is  absolutely  certain  that  the  great  mass  of 
the  witnesses  whom  the  Court  would  have  to  examine  must  bo 
residents  in  Hyderabad.     From  these  facts,  it  follows  that  the 
balance  of  convenience  must  be  strongly  in  favour  of  the  suit  being 
tried  in  Hyderabad.     Application  for  leave  to  sue  dismissed  with 
taxed  costs." 

It  must  be  taken  that  the  learned  Judge  dealt  with  the  case  on 
the  assimiption  that  the  cause  of  action  arose  in  part  within  the 
local  limits  of  the  ordinarjf  original  jurisdiction  of  this  Court. 
Mr.  Narayana  Eau  argued  on  behalf  of  the  appellant  that  the 
learned  Judge  dismissed  the  application  on  a  ground  which  it  was 
not  open  to  him  to  consider  in  deciding  whether  leave  should  or 
•  bhould  not  be  given,  and  that  he  failed  to  exercise  a  judicial 
discretion  in  dismissing  the  application. 

.  Having  regard  to  the  wording  of  article  12,  it  is  clear  that  the 
fact  that  the  cause  of  action  arises  in  part  within  the  local  limits  is 
not  conclusive,  and  that,  notwithstanding  that  the  cause  of  action 
arises  in  part  within  the  local  limits,  the  Court  may  decline  to  give 
leave  to  sue. 

So  far  as  the  law  of  England  is  concerned,  there  may  be  some 
doubt  as  to  the  extent  to  which  in  dealing  with  applications  under 
Order  XI  of  the  Eides  of  tJie  Supreme  Court  for  leave  to  serve  a 
writ  or  notice  of  a  writ,  out  of  the  jurisdiction,  the  Court  will  have 
regard  to  the  doctrine  of  forum  conveniens  (see  Logan  v.  Bank  of 
8cotland{\))^h\ii  there  is  certainly  nothing  in  the  judgment  in 
that  case  to  suggest  that  no  regard  should  be  had  to  this  question. 

(X)  (1906)  IK.B.,  141. 
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sisHAoimi    As  regards  Robey  Sf  Co.  v.  The  Snae/ell Mining  Company ^  Limiied{l) 
^^        all  the  Oonrt  there  held  was  that,  in  that  particular  ease,  the 
Nawab      plaintfiE  was  entitled  to  proceed  in  the  Court  which  was  the  more 
Jung  Aftal  convenient  to  him. 

MuBHBAL  -^B  regards  the  law  of  this  country,  so  far  as  we  are  aware,  it 

Hulk.      \^^  never  been  held  that  the  question  of  convenience  is  not  a 

question  which  may  be  taken  into  consideration  in  dealing  with 

applications  under  article  12,  and  we  are  certainly  not  prepared 

to  hold  that  this  question  should  be  excluded  from  consideration. 

In  the  present  case,  the  defendant  is  a  non-resident  foreigner, 
and  although  the  jurisdiction  conferred  by  article  1 2  extends  to 
suits  against  non-resident  foreigners  {^Shamanna  v,  Venkatavarada 
Ayyangar{2))^  we  think  that  the  rule  applied  in  England  in  the 
case  of  opplioations  under  the  Kules  of  the  Supreme  Court, 
Order  XI  (seQ  Societe  Oenerale  De  Paris  v.  Dreyfus  Broth€r8{B)) 
should  be  applied  here  in  applications  under  article  12,  and  that 
the  jurisdiction  should  be  exercised  with  caution. 

Further,  although  the  learned  Judge  appears  to  have  proceeded 
on  the  assumption  that  the  cause  of  action  arose  in  part  within 
the  local  limits,  in  our  view,  neither  the  affidavit  in  support  of  the 
application  for  leave  to  sue,  nor  the  intended  plaint  contains 
allegations  which  show  prima  facie  that  the  cause  of  action  arose 
in  part  within  the  local  limits.  According  to  the  allegations  the 
considerations  for  the  sum  claimed  was  work  done  and  services 
rendered  in  Hyderabad  from  1 886  to  November  1899.  It  cannot 
be  said  to  have  been  part  of  the  original  contract  that  payment 
should  be  made  in  Madras.  There  is  an  allegation  of  a  promise, 
after  the  work  had  been  done,  to  pay  in  Madras.  There  is  no 
allegation  of  any  consideration  for  this  promise,  and  it  is  not  a 
promise  to  compensate  a  person  who  has  already  voluntarily  done 
something  for  the  promisor  within  the  meaning  of  section  25  (2) 
of  the  Indian  Contract  Act.  For  the  purposes  of  the  application 
under  article  12,  we  think  it  must  be  held  that  as  there  was  no 
allegation  of  a  legal  contract  to  make  the  payment  within  the 
jurisdiction,  there  was  no  breach  within  the  jurisdiction,  and  the 
cause  of  action  did  not  arise  in  part  within  the  jurisdiction. 
Messrs.  Short  8f  Bewes — attorneys  for  respondent. 

(1)  20  Q.B.D.,  152.  (2)  I.L.R.,  29  Mad.,  289. 

(8)  29  OhJ).,  289  at  p.  248. 
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Before  Mr.  Justiee  Benson  and  Mr.  Justice  Wallis. 
m 

8DBRAMANIAN  OHETTY  (Plaintiff),  Appbllawt,  ^^ 


April  9, 10, 
24. 


ALAGAPPA  CHETTY  and  others  (Defendants  Nos  1  to  3), 
Respondents  * 

if«90«ia6fe  ImtrummtB  Act^Aet  XXVI  of  1881,  88.  8,  7S— Bight  of  indorser 
indorgingfor  colUetion — Indorter  on  regaining  possession  of  hill,  may  strike  out 
name  of  indorsee  and  himself  9ue  on  the  hill. 

The  holder  of  a  negotiable  instrument  within  the  meaning  of  section  8  of 
the  Negotiable  Instromentt  Act,  to  whom  payment  mnst  be  made  under  section 
78  of  the  Act,  is  the  person  who,  on  the  face  of  such  in$trument  is  entitled  in  kis 
{>ton  name  to  the  possession  thereof  and  to  receive  or  recover  the  amount  dne 
therefor  from  the  parties  thereto. 

Suhha  UTarayana  Vathiar  v.  Ramaswamy  ^iyar,  (I.L.B.,  30  Mad.,  93),  referred  to. 

Where  the  drawer  or  indorser  takes  up  a  bill  by  paying  the  holder,  he  is 
entitled  to  strike  out  subsequent  parties  and  maintain  a  suit  on  such  bill 
against  the  parties  antecedent  to  himself. 

Where  a  bill  is  indorsed  for  collection  and  is  returned  by  the  indorsee  to 
the  indorser,  the  former  ceases  to  be  the  holder  within  the  meaning  of  section 
8  of  the  Act,  and  the  latter  can  maintain  a  suit  on  the  bill  by  stnking  out  the 
name  of  the  indorsee. 

English  and  Aimerican  cases  on  the  subject  cotasidered. 

Suit  to  recover  the  amount  due  on  a  hundi  drawn  by  the  first 
defendant  in  favour  of  second  defendant's  father,  who  endorsed 
it  to  plaintiff.  The  plaintiff  had  endorsed  the  same  to  one  V. 
One  of  the  contentions  raised  in  the  case  was  that  V  and  not  the 
plaintiff  was  the  holder  entitled  to  recover  the  amount  imder 
sections  8  and  78'of  the  Negotiable  Instruments  Act.  V  was  ex- 
amined and  stated  that  he  was  only  an  agent  for  collection  and 
on  the  first  defendant  dishonouring  the  hundi,  he  i-etunued  it  to 
plaintiff. 

The  Sub-Judge  held  that  under  the  circumstances  the  plaintiff 
was  the  holder  entitled  to  sue  andgave  judgment  accordingly.    * 


•  Second  Appeal  No.  803  of  1904,  presented  against  the  decree  of  H.  Moberlj, 
Esq.,  ^District  Judge  of  Madura,  in  Appeal  Suit  No.  495  of  1904,  presented 
against  the  decree  of  M.E.By.  W.  Qopalachariar,  Subordinate  Judge  of  Madura 
(£*8t),  in  Original  Suit  No.  61  of  1902.  , 
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entitled  as  holder  and  dismissed  the  suit. 

Plaintiff  appealed. 

The  Hon.     Sir    F.  Bhashyam    Ayyangar^   V.  Krishna%v 
Ayyar  and  T.  F.  Gopalaswami  Mudaliar  for  appellant. 

JT.  N.  Aiya  for  first  respondent. 

Judgment. — This  is  a  suit  on-  a  hundi.  The  plaint  alleg 
that  the  first  defendant,  the  father  of  the  second  defendant^  aij 
others  after  carrying  on  business  at  Penang  under  the  style  < 
S.T.A.L.  returned  to  India,  leaving  money  of  the  firm  in  tH 
hands  of  agents  at  Penang ;  that  after  their  return  the 
defendant  on  behalf  of  the  firm  drew  a  hundi  on  the  agent 
Penang  in  favour  of  the  father  of  the  second  defendant  for 
share  of  the  money  at  Penang ;  that  the  father  of  the  seoon 
defendant  indorsed  the  hondi  for  consideration  to  the  plaiEtif 
that  the  plaintiff  sent  the  hundi  to  one  Yenkataohellam,  his  ageJ 
at  Penang,  for  collection,  and  that  the  hundi  was  retamcj 
dishonoured. 

The  plaintiff  succeeded  in  the  Court  of  First  Instance  but 
lower  Appellate  Court  dismissed  the  suit  on  the  ground  that 
plaintiff  having  indorsed  the  hundi  to  Venkatachellam  is  nd 
entitled  to  maintain    the  suit.    For  the   appellant  it  was  n(| 
disputed  that  the  payment  must  be  made  to  the  holder  in  accords 
with  section  78  of  the  Negotiable  Instruments  Act,  and  that  ^ 
holder  as  defined  in  section  8  means  any  person  entitled  in 
own  name  to  the  possession  thereof  and  to  receive  or  recover 
amount  due  therefor  from  the  parties  thereto  ;  that  is  to  say, 
person  so  entitled  on  the  face  of  the  bill  {Subba  Narayana  Vathiar ' 
Ramaswamy  Aiyar{l))y  but  it  was  contended  that  the  indorseme 
by  the  plaintiff  to   Venkatachellam    having  been    merely    fd 
purposes-  of  collection,  and  the  bill   having  been  retamed  b] 
Venkatachellam  to  the  plaintiff  after  dishonour,  the  plaintiff ' 
under  the  circumstances  entitled  to  strike  out  his  indorsement  t| 
V^ikatachellam,  thus  making  himself  as  last  indorsee  the  holde 
within  the  meaning  of  section  8,  and  consequently  the 
entitled  to  receive  payment  and  to  sue.     The  Act  contains 
provision  as  to  striking  out  indorsements,  but  there  can  we  this 
be  no  doubt  that  as  held   in  Marimuihu  Pillai  v.  Kriiihti 


(1)  I.LJt.^  80  Mad^  88  at  |>.  93. 
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CheUi{l)  and  Muthar  Sahib  Maratkar  v.  Kadir  Sahib  Maraikarl2'^,  Svbramanian 
and  as  expressly  provided  in  section  59  (2)  of  th$  English  Bills  of  ^^ 
Ezohange  Act  when  a  drawer  or  indorser  ta1[es  np  a  bill  by  "^i^ttJ!^^ 
paying  the  holder  he  is  entitled  to  maintain  a  snit  on  the  bill 
against  the  parties  antecedent  to  himself  and  to  strike  out  snbse* 
quent  parties  who  by  reason  of  his  payment  have  ceased  to  have 
any  right  or  liabilities  under  the  bill.  By  such  a  payment  he 
has  always  been  considered  to  acquire  a  fresh  cause  of  action 
being  subrogated  to  the  holder  as  regards  all  parties  antecedent  to 
himself.  The  English  authorities  are  not  so  clear  about  the  right 
of  an  indorser  to  an  indorsee  for  collection  on  xcgaining  possession 
of  the  bill  to  strike  out  the  name  of  such  indorsee  and  the  Bills  of 
Exchange  Act  does  not  expressly  deal  with  the  point.  There  is 
however  some  English  authority  for  holding  that  the  indorser  in 
such  a  case  may  sell  himself  {Stones  v.  j5uW(3)),  Byles  on  *  Bills' 
16th  edition,  page  405;  and  Chitty' Bills  of  Exchange/  llth 
edition,  page  f374,  where  the  right  of  striking  out  subsequent 
parties  is  stated  in  terms  wide  enough  to  cover  the  present  case  • 
Chalmers'  'BUls  of  Exchange/  6th  edition,  page  114.  In 
America  the  right  of  the  indorser  to  strike  out  the  name  of  the 
indorsee  for  collection  is  well  established.  Stony  on  *  Promissory 
Notes/  page  452,  and  Dugan  v.  The  United  State8{4\  which  were 
cited  \nth  approval  in  Muthar  Sahib  Maratkar  v.  Kadir  Sahib 
Maraikar{2)^  where  however  the  present  question  did  not  arise  for 
decision.  It  must  aIso  be  borne  in  mind  that  an  indorsement  for 
collection  does  not,  as  betv^een  the  indorser  and  indorsee,  pass 
the  property  in  the  bill  to  the  indorsee,  though  it  puts  him  in  a 
position  to  make  title  for  a  subsequent  holder  in  due  course.  See 
section  46  of  the  Negotiable  Instruments  Act  and  Lloyd  v. 
HowardiJ)),  and  that  an  indorsee  for  collection  after  returning 
the  bill  to  his  indorser  does  not  come  within  the  definition 
of  holder  in  section  8  so  as  to  be  entitled  to  sue.  On  the  whole, 
we  think  the  balance  of  authority  and  convenience  is  in  favour  of 
allowing  the  indorser  to  sue  in  such  case.  We,  therefore,  set  aside 
the  decree  of  the  District  Judge  and  remand  the  ease  to  him  for 
disposal  according  to  law.     Costs  will  abide  the  result. 


(1)  I.L.B^  17  Mad.,  197.  (2)  I.L.II.,  28  Mad.,  644. 

(3)  2  C.  &  M.,  416.  (4)  3  Wheaton,  172, 
(6)  15Q.B.,996. 
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APPELLATE  CIVIL. 
Before  Mr.  Juriiee  Benson  and  Mr.  Judiee  WaUie. 

1907.  VBNKATAOHALAPATHI  AYYAB  (Dotbhdant),  Appbllaht 

April^lO,ll,  ^  g^    ^^    jj^  ^^  ^^^^^ 


PADMIAH  OHETTY  (Sbcond  Dbpbndant),  Appbixant 

IN  S.A.  No.  116  OP  1906, 

r. 

BOBERT  FISOHER  (Plaihtipf  iv  both),  Bespondbkt  nc  both.* 

Rtmi  B^eovary  Ad  iMadrta)^Act  7111  of  1865,  ts.  38  and  d9~SaZe  <m  «w«»iti0 
d^mcmdUUgal'^Instih^Hon  ofcivU  9u^for  rent  after  taking  Bummary  proceedhig$ 
no  htir  to  proceeding  with  the  latter— Limitation  Act,  Act  XV  of  1877,  ech.  U,  art. 
12 — No  bar  to  defendant  in  poesesaion  pleading  invaUdity  of  sale, 

Wliere  notioe  of  demand  bj  the  landlord  under  section  89  of  the  Bent 
BeooTory  Aot,  claims  a  larger  amount  than  is  legally  due  from  the  tenant,  »  aale 
under  the  Aot  by  the  landlord  for  non-compliance  with  snch  exceasire  demand 
is  illegal,  and  no  snbsequeut  alteration  of  the  amount  to  the  proper  figure  can 
Tatidate  snch  sale. 

Pichuvayengar  T.  Oliver,  (I.L.R.,  26  Mad.,  261),  followed. 

Where  the  landlord  institutes  a  ciyil  suit  for  the  rent  after  taking  proceodingi 
nnder  the  Aot,  such  proceedings,  if  pleaded  by  defendant,  will  be  a  valid 
defence  to  the  suit ;  bnt  simhle  the  mere  institution  of  the  suit  will  not  maW  it 
illegal  to  proceed  further  with  the  summary  proceedings.  If  the  suit  is  allowed 
to  proceed  to  judgment,  the  debt  will  merge  in  the  decree  and  further  summary 
proceedings  will  be  illegal,  bnt  a  sale  before  judgment  will  be  valid. 

Oha/ncellor  v.  Webster,  (9  T.L.R.,  668),  referred  to. 

A  defendant  in  possession  whose  right  to  sue  to  sot  aside  a  sale  is  barred  by 
article  12  of  schedule  II  of  the  Limitation  Aot,  may  set  up  the  inralidity  of  such 
•ale  as  a  defence. 

Laishmi  Does  ▼.  Roop  Laul,  (I.L.B.,  80  Mad.,  169),  referred  to. 

Suit  foT  possession  of  land. 

The  plaintiff  was  mortgagee  with  possession  of  the  Salem 
zamindari  and  the  defendant  was  a  ryot.  For  the  rent  dne  from 
the  defendant  for  fasli  1309,  the  plaintiff  took  proceedings  under 
Madras  Aot  VIII  of  1865  and  brought  the  plaint  lands  belong- 
ing to  defendant  to  sale  and  plaintiff  parohased  the  same  on  18th 
June  1902.  The  defendant  having  refused  to  give  up  posseseion, 
plaintiff  instituted  this  suit  on  30th  November  1903. 

•  Second  Appeals  Nos.  116  and  116  of  1906,  presented  against  the  decrees  of  ■ 
M.B.H7.  S.  Qopalaohariw,  District  Judge  of  Salem,  in  Appeal  Suits  Nos.  10  and  ■ 
11  of  1906,  presented  against  the  decrees  of  M.E.Ry.  S.  Doraaami  Ayyar,  Prinoipsl  I 
District  Munsif  of  Salem,  in  Origmal  Suits  Nos.  864  of  1903  and  56  of  1904.  I 
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The  plaintiff,  in  his  notice  of  demand  to  defendant  prior  to  sale,    Venkata. 
stated  that  Rs.  8  was  due  for  rent,  whereas  only  Bs.  5  was  due.       1? ya^Iwi! 

For  reoovety  of  the  arrears  for  fasli  1309,  the  plaintiff  had,  v. 

prior  to  the  sale,  instituted  Small  Cause  No.  136  of  1902,  and  the    fischib. 
decree  in  the  suit  given  on  the  19th  June  1902  (f.^.)f  ^®  ^^7  ^^ 
the  sale,  expressly  held  that  almost  all  the  arrear  was  paid  and  that 
only  a  trifling  balance  was  due  to  plaintiff. 

The  District  Munsif  held  that  the  sale  was  irregular  and  that 
the  plaintiff  haying  instituted  a  civil  suit  was  bound  to  wait  till 
its  disposal  without  bringing  the  property  to  sale.  He  dismissed 
the  plaintiff's  suit. 

The  District  Judge,  on  appeal,  held  that,  the  defendant,  not 
having. sued  within  one  year  to  set  aside  the  sale,  was  barred  from 
setting  up  its  invalidity  and  reversing  the  decree,  he  decreed  for 
possession  in  favour  of  plaintiff. 

The  defendant  appealed. 

T.  Subrahmania  Ayyar  for  appellant. 

T.  V.  Seafiagiri  Ayyar  for  T.  Bangachariar  for  respondent. 

Judgment. — In  these  cases  the  plaintiff  who  is  the  usufruc- 
tuary mortgagee  of  the  Salem  Mitta  summarily  attached  and 
brought  to  sale  the  holdings  of  the  defendants  for  arrears  of  rent 
dne  for  fasli  1309  and  himself  purchased  the  holdings  for  5  annas. 
He  now  sues  as  purchaser  to  recover  possession  of  the  holdings  from 
the  defendants.  The  District  Munsif  dismissed  the  suits,  but  the 
District  Judge  reversed  his  decrees  and  gave  judgment  for  the 
plaintiff  on  the  ground  that  as  the  defendants  had  not  brought 
a  suit  within  one  year  to  set  aside  the  summary  sale,  and  as  such 
a  suit  was  barred  by  article  12  of  the  Limitation  Act,  it  was  not 
now  open  to  the  defendants  in  the  present  suits  to  question  the 
validity  of  the  sale.  This  ruling  is  opposed  to  the  decision  of  this 
Court  on  precisely  the  same  facts  in  Second  Appeal  No.  719  of 
1904  (unreported) ;  it  is  also  opposed  to  the  recent  Full  Bench 
ruling  in  Ldkskmi  Does  v.  Roop  Laul(l)  and  must,  we  think,  be  set 
aside. 

The  defendants  contend  that  the  summary  sale  under  which 
the  plaintiff  claims  was  bad  among  other  reasons,  because 
subsequently  to  the  attachment  under  section  38  of  the  Bent 
Beoovery  Act  for  arrears  of  rent  due  for  fasli  1 309  and  while  the 


(1)  I.L.B.,  30  Mad.«  169. 
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YiNKATA-  summarj  proceedings  were  pending,  the  p]ainti£E  instituted  a  eiyil 
a"^Wtc.  ®"^^  *^^  ^^^  recovery  of  the  same  arrears.  We  are  unable  to  agree 
.  •  v»  with  this  oontention  on  the  facts  of  the  present  case.  It  would, 
TiscHKft.  we  think,  have  been  a  good  answer  to  the  civil  suit  to  plead  that 
summary  proceedings  were  pending,  according  to  the  decision  in 
Lehain  v.  Phxlpott(\)  that  when  a  landlord  distrains  for  rent  and 
does  not  sell  the  goods,  he  cannot  bring  an  action  for  the  rent  so 
long  as  he  holds  the  distress,  though  it  be  insufficient  to  satisfy 
the  rent.  There  is,  however,  no  authority  for  the  proposition  that 
the  mere  institution  of  the  civil  suit  makes  it  illegal  to  proceed 
further  with  the  summary  proceedings  then  pending,  although  it 
may  be  that,  if  the  defendant  does  not  plead  the  summary 
proceedings  in  answer  to  the  civil  suit  but  allows  it  to  proceed  to 
judgment,  the  debt  will  merge  in  the  decree  and  further  summarj 
proceedings  become  illegal  {Chancellor  v.  Web8ter{2)).  That^ 
however,  is  not  the  present  case,  as  here  the  summary  sale  took 
place  before  judgment  was  given  in  the  civil  suit.  This  defenoe 
must  therefore  be  rejected. 
■  Various  other  defences  arc  raised,  but  it  is  only  necessary  to 
consider  one  of  them,  that  the  demand  was  in  excess  of  the  rent 
due  by  the  tenant.  Taking  the  rent  due  to  be  that  fixed  by  the 
Eevenue  Court  in  a  suit  to  enforce  accepfonce  of  a  pattah  for  the 
f  asli,  it  is  admitted  that,  in  the  notice  of  demand  presented  under 
section  39  of  the  Eent  Eecovery  Act,  the  landlorl  omitted  to  give 
credit  for  a  payment  which  had  been  made  by  the  tenant  on 
account  of  the  rent  of  the  f  asli^  and  that  consequently  the  demand 
was  excessive.  The  sale  having  been  made  in  consequence  of  ncm* 
compliance  with  an  excessive  demand  is  illegal  according  to  tte 
decision  in  Pkhuvaymgar  v,  OUoeri^)  and  cannot  be  relied  on  by 
the  plaintiff.  It  is,  we  think,  immaterial  that,  at  the  time  of  sale, 
credit  was  given  for  the  payment  by  the  tenant,  as,  for  (he' 
purpose  of  the  present  objection,  it  is  the  demand  on  the  tenaiA 
which  must  be  looked  to.  It  is  unnecessary  to  consider  the  other 
defences,  and  we  must  allow  the  appeals,  reverse  the  decrees  of  tike 
District  Judge  and  restore  those  of  the  District  Mtmsif  with  codt 

in  this  and  the  lower  Appellate  Court. 

.  — —I  —  — ^— >< 

(1)  L.R.,  10  Ex.,  242.  (2)  9  TX.B.,  608. 

(8)  LL.R.,  26  Mad.,  261. 
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APPELLATE  CIVIL. 

Be/ore  Mr.  Justice  Bemon  and  Mr.  Justice  Miller. 

YUSDF  SAHIB  (First  DEFBTOAirr),  Appbixamt, 
p, 

DUEQI   AND   0THBR8  (FiRST  TO  FOTH  PLAINTIFFS  AITD  SbCOVD 

Defendant),  Eespondbntb.  ♦ 

Bes  judicata — Decii<%(m  in  previous  suit  binding  a«  res  jndioata  between  the  eo* 
defendants  if  the  malter  in  issue  in  the  subsequent  suit  actively  contested  at 
prevtaus  trial. 

A  deoieion  in  a  previotm  suit  on  a  matter  raised  and  aotiTely  contested 
between  co-defendants  in  such  suit  will  operate  as  res  judicata  m  a  subsequent 
snit  in  which  such  co-defendants  are  arranged  as  plaintiff  and  defendant* 

Kandiyil  Cheriya  Ghandu  y.  The  Zamorin  of  Calicut ^  (I.L.R.,  29  Mad.,  515)) 
followed. 

The  fact  that  the  defendant  in  the  preyious  suit  had  no  right  of  appealing 
against  the  decision  because  t'he  suit  was  dismissed,  will  not  affect  the  operation 
of  the  bar,  when  such  defendant  having  the  right  to  be  joined  as  a  plaintiff  chose 
to  contest  the  suit  as  a  co-defendant. 

The  Full  Bench  decision  in  Somatundara  MudaU  y.  Kulandai  Velu  PiUai^ 
(I.L.B.,  28  Mad.,  457),  is  not  in  conflict  with  Kandiyil  Cheriya  Ohandu  y.  The 
Zamorin  ofCaUcut,  (I.L.B.,  29  Mad.,  515). 

Where  a  decision  dismissing  a  suit  is  in  fact  wholly  against  the  defendant, 
such  defendant  can  appeal  against  it. 

Krishna  Chandra  v.  Mohish  Chandra  Saha,  (9  C.W.N.,  584),  approved. 

The  facts  necessary  for  the  report  are  set  out  in  the  judgment. 

jr.  P.  Madhava  Rau  and  K.  8.  Bamcuiwami  Sastri  for 
appellant. 

Mr.  K.  Bamanadha  Shenai  and  K.  TJ,  Shama  Bau  for  first 
to  fifth  respondents. 

JuDGMBNT.— The  facts  of  this  case  briefly  stated  are  the 
following. 

One  Yusuf  obtained  in  Original  Suit  No.  400  of  1900  an  ex-parte 
money  decree  against  Timma  as  yejaman  of  an  Aliyasantana 
family.    Then  Timma  sued  the  other  members  of  his  family  in 


1907. 

March  1. 

April  22,  28, 

2i. 


*  Second  Appeal  No.  1200  of  1904,  presented  against  the  decree  of  P.  J» 
Xtteyerah,  Esq.,  Subordinate  Judge  of  South  Canara,  in  Appeal  Suit  No.  8  of  1903, 
presented  against  the  decree  of  M.R.By.  M.  Dewa  Ban,  District  Munsif  of 
tJdipiy  in  Original  Snit  No.  175  of  1902. 
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Yu8ur  Original  Suit  No.  486  of  1900  for  a  declaration  that  the  family 
V,  property  was  liable  for  the  payment  of  certain  debts  incurred  by 
^^*®'*  him  including  that  due  to  Tusuf  ;  to  this  suit  Yusuf  and  other 
creditors  were  made  parties  (defendants)  and  the  suit  was  dismissed, 
Timma  being  ordered  to  pay  the  costs  of  the  creditor-defendants. 
Yusuf  after  this  attached  certain  immoveable  property  of  the 
family  in  execution  of  his  ea^parte  decree  against  Timma,  the 
other  members  of  Timma's  family  presented  a  claim  under  section 
279,  Civil  Procedure  Code,  which  was  dismissed  and  they  then 
instituted  the  present  suit  against  Yusuf  and  Timma  for  a 
declaration  that  the  attached  property  is  not  liable  to  be  sold.  The 
Courts  below  have  decided  that  the  decision  in  Original  Suit  No. 
486  of  1900  is  binding  on  Yusuf  and  have  made  the  declaration 
prayed  for. 

'  Yusuf  appeals. 

On  his  behalf  it  was  contended  first,  that  the  family  of 
Timma  were  represented  by  him  in  Original  Suit  No.  400  of  1900 
and  that  they  could  not  legally  prefer  a  claim  under  section  279, 
Civil  Procedure  Code,  but  should  have  raised  their  contention 
by  application  under  section  244,  Civil  Procedure  Code.  This 
is  an  entirely  new  contention  raised  for  the  first  time  in  the  argu- 
ment in  second  appeal,  and  we  are  not  prepared  to  admit  it  in  the 
circumstances. 

Next  it  was  contended  that  the  decree  in  Original  Suit  No.  400 
of  1900  is  binding  on  the  family,  being  obtained  against  the 
yejaman,  and  can  only  be  impeached  on  the  ground  of  fraud  or 
collusion.  We  think  it  was  open  to  the  family  to  show  as  was 
^  shown  in  this  suit  to  the  satisfaction  of  the  District  Munsif,  that 
the  judgment-debtor  did  not  represent  the  family  when  the  debt 
was  incurred,  but  the  question  does  not  really  require  our  deoisioii 
because  we  hold  on  the  remaining  question,  that  Yusuf  is  bound 
by  the  decree  in  Original  Suit  No.  486  of  1900. 

The  object  of  that  suit  was  to  determine  whether  the  family 
propertyNitj  liable  for  Yusuf 's  debt  among  others.  Yusuf  wau 
made  a  defendant  obviously  in  order  that  he  might  be  bound  by 
the  declaration  if  made,  be  contested  the  suit  putting  forward  his 
decree  against  the  yejaman,  and  alleging  the  liability  of  the  family 
properties  :  his  interest  in  the  suit  was  in  fact  identical  with  that 
of  the  plaintiff :  he  was  represented  by  pleader  and  if  he  did  not 
call  evidence  on  his  own  account  we  cannot  assume  that  that  was 
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beoaxise  he  did  not  oare  to  take  an  active  part  in  the  oontroversy  : 
it  was  open  to  him  to  supplement  the  evidence  adduced  bj  Timma 
if  he  ooald.  So  £^r  the  case  is  not  distinguishable  from  the  case 
of  Kandiyil  Cheriya  Chandu  v.  The  Zmnorin  of-  Oalicut{l)  where 
the  sixth  defendant  was  ^eld  bound  by  the  findings  in  the  suit 
which  was  dismissed.  For  the  appeUant  an  attempt  is  made  to 
distinguish  that  case  on  the  gproond  that  these  appeals  were 
preferred  (apparently  by  the  plaintiff)  while  here  Yusuf  had  no 
right  to  appeal ,  and  plaintiff  did  not  do  so.  We  are  inclined  to  take 
the  view  of  Woodroffe,  J.,  in  Krishna  Chandra  v.  Mohish  Chandra 
8aha{2)y  and  to  hold  that  Yusuf  had  a  right  to  appeal,  the 
decree  dismissing  the  suit  being  so  far  as  he  was  concerned  wholly 
against  him  except  in  regard  to  the  immaterial  question  of  costs. 

Muttukumarappa  v.  Arumuga{2)  was  a  case  in  which  the  decree 
was  in  favour  of  the  tenant  who  was  not  allowed  to  appeal  against 
a  particular  issue  and  is  not  in  point  here.  But  assuming  that 
Yusuf  had  no  right  to  appeal,  we  do  not  see  how  the  question  of  res 
fudicata  can  be  made  to  depend  on  the  plaintiff's  election  to  appeal 
or  to  refrain  from  appealing.  The  Full  Bench  case  of  Samasundara 
MudaM  V.  Kulandai  Velu  PiUai{4)  does  not  lay  down  a  rule  that  a 
defendant  having  no  right  of  appeal  can  in  no  case  be  bound  by 
the  decree  even  when,  as  here,  he  might  have  been  made  a  co- 
plaintiff  and  ^where  he  chooses  as  defendant  to  contest  the  suit 
against  the  other  defendants. 

We  do  not  think  there  is  any  conflict  between  the  case  of 
Kandiyil  Chervya  Chandu,  v.  The  Zamorin  of  CaUouiiV)  and  the  Full 
Bench  case  and  we  cannot  distinguish  the  case  of  Kandiyil  Cheriya 
Chandu  v.  The  Zamorin  of  Oalicut{l)  from  the  present  case  on  the 
ground  suggested.  We  think  we  ought  to  follow  the  case  of 
Kandiyil  Cheriya  Chundu  v.  The  Zamorin  of  Caliout{l)  and  we 
dismiss  the  second  appeal  with  costs. 


YUBUP 

Sahib 

V, 
DUBGI. 


(1)  I.L.R.,  39  Mad.,  515. 
(3)  I.L.E.,7Mad.,  149. 


(2)  9  C.W.N.,  684. 

(4)  I.L.B.,  28  Mad^  457. 
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APPELLATE  CIVIL. 

Before  Mr,  Justice  Benson  and  Mr.  Justice  Waibs. 

1907.  8BINIVASA  AYYANGAR  and  othbrs  (Plaiktifp  and  His 

^P^^  ^*  Lbgal  Bbpbbsbntativbs),  Appellants, 


RANGASAMI  AYYANGAR  and  another  (Defendants), 
Respondents.* 

Uindu  Law — Adoption — Whtn  aapinda  consents  on  condition  that  adopted  *o» 
should  not  claim  the  property  of  his  adoptive  father,  adoption  not  theraby 
invalid. 

When  a  Sapinda  in  giying  his  consent  to  an  adoption,  protects  himself  from 
loss  by  stipulating  that  the  adopted  son  should  not  claim  a  eharc  in  the  joint 
family  property  in  the  enjoyment  of  such  sapinda,  the  consent  of  the  sapinda 
is  not  given  from  corrnpt  or  improper  motires  and  the  adoption  will  be  good. 

RamiReddi  r.  Rengamma,  (11  M.L.J.,  20),  distinguished. 

F,  B  and  8  were  undivided  brothers.  B  died,  leaTing  a 
widow,  the  second  defendant.  The  second  defendant  snooeeded  as 
heiress  to  the  properties  of  JT,  her  father.  She  wanted  to  adopt 
a  son,  and  V  and  8  gave  their  consent  to  her  adopting  the  fiirt 
defendant  on  condition  that  the  first  defendant  should  not  olaim 
the  familj  properties  in  the  hands  of  V  and  8.  The  nearest 
reversionary  heir  of  K  brought  this  suit  to  declare  the  adoption  of 
first  defendant  invalid  and  to  declare  their  reversionary  right  to 
it's  properties. 

The  District  Munsif  held  that  V  and  8  consented  from 
corrupt  motives  and  declared  the  atloption  invalid. 

On  appeal  the  District  Judge  held  the  adoption  valid  and 
dismissed  the  suit. 

Plaintiff  appealed  to  the  High  Court. 

8,  Oopalaswami  Ayyangar  for  appellant. 

T.  B.  Bamachandra  Ayyar  for  respondents. 

Judgment. — We  think  that  the  District  Judge  was  right  in 
holding  that  a  stipulation  by  a   sapinda  assenting  to  an  adoption 

*  Second  Appeal  Ko.  1403  of  1904,  presented  against  the  decree  of 
D.  Broadfoot,  Ksq.,  District  Jadgc  of  Ohingloput,  in  Appeal  Suit  No«  55  of  1901^ 
presented  against  the  decree  of  M.R.Ry.  P.  M.  Visvanatha  Ayyar,  Distdot 
Munsif  of  Chinglepnt^  in  Original  Suit  No.  201  of  1903. 
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tliat  the  adopted  boj  should  not  share  in  the  joint  property  of  Seinivasa 
the  family  into  which  he  was  to  be  adopted,  but  should  be  oontent  ^^^^^^'^ 
with  the  property  coming  to  him  from  his  adoptive  mother  would  B-anoasami 
not  inralidate  the  adoption.  The  sapinda,  it  is  admitted^  was 
free  to  give  or  withhold  his  assent  and  the  fact  that  he  was  prepared 
to  refuse  to  give  it  unless  it  was  agreed  that  his  share  of  the  joint 
family  was  not  to  be  diminished  as  the  result  of  admitting  a  new 
member  into  the  family  by  adoption  does  not  show  that  he  was 
actuated  by  corrupt  or  improper  motives  in  giving  his  consent  or 
that  he  did  not  consider  the  boy  a  suitable  candidate  for  adoption. 
He  gained  nothing  by  the  adoption,  but  only  endeavoured  to  pro- 
tect himself  from  loss,  and  to  secure  that  he  should  be  no  worse  off 
after  the  adoption  than  if  he  had  refused  his  consent  which  he  was 
fully  at  liberty  to  do.  This  is  a  very  different  case  from  the  case 
of  Rami  BedcU  v.  Rengamma{l),  where  the  sapinda  received  a 
bribe  to  induce  him  to  consent.  We  decide  nothing  as  to  the 
effect  of  the  stipulation  except  that  it  did  not  invalidate  the 
adoption.  ^ 

The  District  Judge  should  not,  wo  think,  have  dismissed  the 
suit,  but  should  have  remanded  it  to  the  District  Munsif  for 
disposal  on  the  merits.  We  set  aside  the  decrees  of  the  Courts 
below  and  remand  the  case  to  the  District  Munsif  for  disposal 
according  to  law.  Costs  in  this  and  the  lower  Appellate  Court 
will  abide  the  result. 

(1)  11  M.L  J.,  20. 
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APPELLATE  CIVIL. 

Be/ore  Mr.  Jmtice  Boddam  and  Mr.  Justice  Miller. 

1907.  KAMAK8HI  AMMAL  (Plaintiff),  Appellant, 

April  18, 19. 

^ f. 

OHAKRAPANY  OHETTIAR  and  others  (Defendants 

N08.  1    to   4   AND  LSQAL  RbPBBSENTATIVES   OP  DEFENDANT   No.    6), 

Respondents.* 

Hindu  Law,  M%ta1:sharar-0ifi—0ifi  of  coimderahU  portion  ofmoveahU  or 
immoffeahU  joint  f<Mmly  properly  invalid — Aequieacenee, 

Au  ondiTided  member  of  a  Hinda  family  gfoverned  by  the  Mitakihara  Law, 
has  no  power  to  alienate  any  conpiderable  portion  of  tihe  moToable  or  immove- 
able properties  belonging  to  the  joint  (family  by  way  of  gift  to  the  fem^e 
members  of  the  family. 

When  the  portion  so  alienated  is  not  severed  from  the  family  property,  bnt 
the  inoome  alone  is  given  to  the  donees,  the  objeoting  co-parcener  is  not  barred 
by  aoqaiesoeaoe  from  questioning  the  alienation  merely  because  he  did  not 
object  to  the  payment  of  such  income.  ^ 

Bachoo  Harkisondas  v.  liankorebaif  (I.L.R.,  29  Bom.,  61),  distinguished. 

Bamaeaiomy  Ayycury.  Ven^idti^ami  Ayyar,  (I.L.R.,  22  Mad.,  118),  distinguished. 

Suit  for  the  reoovery  of  land.  Plaintiff  was  the  daughter  of  one 
Bamasawmy  and  the  first  defendant  a  grandson  of  Bamasawmy  by 
a  predeoeased  son. 

Plaintiff's  oase  was  that  the  plaint  properties  were  given  by 
Bamasawmj  as  stridanam  to  her  by  deed,  duly  registered,  dated  9th 
Deoember  1892,  that  Bamasawmy  held  them  in  trust  for  her  and  was 
•  paying  the  inoome  thereof  to  her  till  his  death  in  February  1898,. 
and  that  after  his  demise  first  defendant  continued  the  same  up 
to  Maroh  1900,  but  failed  to  do  so  subsequently,  and  that  when 
she  attempted  to  oultivate  the  lands  through  her  lessees  in  August 
1900,  she  was  obstraoted  by  first  defendant.     Hence  this  suit 

VixBi  defendant  contended  inter  alia  that  his  grandfather 
Bamasawmy  was  not  competent  to  make  a  gift  of  his  anoestral 
family  properties,  and  that  the  gift  eren  if  true,  as  a  matter  of 
fact,  was  in  valid  inlaw. 


*  Second  Appeal  No.  884  of  1904,  presented  against  the  decree  of  F.  D.  P. 
Oldfield,  Ksq.,  District  Judge  of  Tanjore,  Appeal  Suit  No.  779  of  1908,  presented 
against  the  decree  of  M.B.By.  P.  Aiyasami  Mudaliar,  District  Munsif  of 
Tiruvadi,  in  Original  Bait  No,  448  of  1901. 
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The  Diatriot  Munsif  found  that  the  plaint  properties  were  joint    kjluawbmi 
family  properties  of  deceased  Bamasawmy  and  first  defendant ;      ^^J*^^ 
that  first  defendant  never  paid  any  income  after  the  death  of  Chakrapany 
Ramasawmy  to  plaintiff.    He  dismissed  the  snit  holding  that 
the  gift  to  plaintiff  was  invalid  and  that  first  defendant  had  not 
aoqaiesced  in  same. 

The  judgment  was  confirmed  by  the  District  Judge  on  appeal. 

The  plaintiff  appealed  to  the  High  Court. 

P.  R,  Sundara  Ayyar  for  appellant. 

The  Hon.  Mr.  P.  8,  Swamami  Ayyar  for  V,  Krishnastcami 
Ayyar  for  first  respondent. 

Judgment. — The  first  contention  raised  by  Mr.  Sundara  Ayyar 
for  the  appellant  is  that  the  property  given  to  the  plaintiff  by  her 
father  was  not  joint  family  property,  but  the  separate  property  of 
the  giver.  Both  the  lower  Courts  are  against  him  on  this  point 
and  we  see  no  reason  to  differ  from  them.  The  property  was 
acquired  by  Bamasawmy  and  his  son  Bangasawmy  jointly  and 
the  presumption  that  it  was  the  joint  property  of  the  acquirers 
held  by  them  as  joint  family  property  has  not  been  rebutted. 

Mr.  Sundara  Ayyar  next  contended  that  the  gift  was  acquiesced 
in,  and  therefore  ratified  or  confirmed  by  Bangasawmy's  son, 
who  cannot  now  contest  it.  Again,  both  Courts  are  against  him. 
The  District  Munsif  found  that  BaQgasawm}''s  son  has  made 
no  payments  to  the  plaintiff  on  account  of  the  income  of  the 
property,  and  the  District  Judge  does  not  reverse  that  finding,  but 
says  that  even  if  such  payments  were  made  for  a  short  time  after 
Ramasawmy's  death,  they  would  not  prove  acquiescence  in  the  gifts.    •** 

The  land  and  other  property  given  to  the  plaintiff  was  not 
severed  from  the  family  estate,  Ramasawmy  merely  credited  to 
his  daughter  in  his  aocounts  and  paid  to  her  the  income  derivable 
from  it.  It  cannot  be  held  that  because  Bamasawmy's  grandson 
did  not  make  a  public  protest  against  his  grandfather's  payments 
during  his  grandfather's  lifetime,  payments  to  which,  it  may  very 
well  be,  he  had  n^  objection  so  long  as  they  were  made  by  his 
grandfather  out  of  the  family  income^  he  is  now  to  be  estopped 
from  contesting  the  validity  of  the  alienation  of  part  of  the  corpus 
of  the  family  property.  He  stopped  the  payments  soon,  if  not 
immediately,  after  he  obtained  the  control  of  the  income  and  the 
lower  Courts  are  right  in  refusing  to  accept  the  contention  that 
first  defendant  has  ratified  the  gifts  by  acquiescence. 
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KAMAK9RI  The  remaining  qaestion  is  whether  the  gift  is  valid  nnder  the 

Hindu  law.  It  has  to  be  remembered  that  the  gift  to  tiie 
plaintifE  is  only  one  of  several  gifts  made  by  Bamasawmy  to  his 
three  daughters  and  his  wife,  and,  whatever  weight  be  given  to 
the  text  in  Mitakshara  I,  1,  27,  we  do  not  think  it  can  be  held 
to  authorise  the  setting  apart  of  a  considerable  portion  of  the 
family  property  whether  mo vfjable  or  immoveable,  and  the  partition 
of  it  among  the  ladies  of  the  family.  None  of  the  oases  cited  at 
the  bar  goes  so  far  as  this.  In  Bachoo  Harkisondas  v.  Mankorebai(\) 
the  gift  was  out  of  income  and  amounted  to  a  very  small  proportion 
of  the  property,  and  in  Hanmantapa  v.  Jivubai{2)  the  gift  was  of 
moveable  property  most  of  which  had  been  acquired  by  the  jpver 
himself.  The  case  of  Ramasaiomi  Ayyar  v.  Vengidusanu  Ayyar{S) 
is  in  point  as  it  is  not  found  that  the  gift  here  was  made  as  part 
of  the  marriage  oxpensds  of  the  plaintiff,  and  there  are  no  cases 
in  this  Court  in  which  such  a  settlement  as  we  have  here  has  bewi 
held  to  be  aiithorised  by  the  Mitakshara. 

The  second  appeal  fails  and  is  dismissed  with  costs. 


APPELLATE  CIVIL. 

Before  Mr.  Justice  Benson  and  Mr,  Justice  Millar. 

1905.  BAJAH  OF  KALAHASTI  (PLAiNTrFP),  Pbtitiokeb, 

Febraary  28. 
March  19.  ^' 

AOHIGADU  (Dependant),  Respondent.* 

Buccession  Certificate  Act,  Act^  VII  of  IBS9— Successor  to  impartible  zamindari 
not  eiUitled  to  recover  debts  due  to  his  predecessor  without  a  certificate  under 
the  Act, 

The  successor  to  an  impartible  estate  ia  not  a  oo-owner  with  his  predecessor 
in  the  money*  due  to  the  latter  before  his  death.  He  derives  his  title  to  snoh 
debts  only  at  the  death  of  his  predecessor,  as  part  of  such  predecessor's  effects 
and  cannot  recover  them  without  obtaining  a  certificate  under  Act  VII  of 
1889. 


(1)  I.L.K.,  29  Bom.,  51.  (2)  I.L.E.,  24  Bom.,  547. 

(3)  I.L.R.,  22  Mad.,  113. 
♦  Civil  Revision  Petition  No.  243  of  1906,  presented  under  section  26  of  Act 
IX  of  1887,  praying  the  High  Court  to  revise  the  decree  of  Muhammad  Fnilnddin 
Sahib,  District  Munsif  of  Tiruvallar,  in  Small  Cause  Suit  No.  8  of  1906  (vide 
Cm\  Revision  I»etitioD  Nos.1244  and  245  of  1906), 
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The  rnk  of  fuooef  sion  in  impartible  eetates  is  based  on  a  theroetlcal  co-paroe- 
narj  and  not  on  any  aotnal  nnitj  of  interest  between  the  predecessor  and  his 
SQCoessor,  and  this  theoretioal  community  of  interest  can  be  applied  only  for  the 
purpose  of  determining  the  succession  and  for  no  other  purpose  whatsoever. 
.     Thi  Pittapore  case,  (I.L.B.,  22  Mad.,397),  referred  to. 

Observations  of  Sankaran  Nair,  J.,  in  Nachiappa  Chettiar  r.  Chinnayasami 
KaieJcer,  (I.L.B.,  29  Mad.,  459),  considered  and  not  followed. 

KaU  Krighna  8ar1car  v.  RaghuruUh  Deh,  (I.L.B.,  31  Calc,  224),  not  followed. 

Thb  facts  necessary  for  the  purpose  of  the  report  are  sufficiently 
stated  in  the  judgment. 

K  Subrahmania  Ayyar  for  petitioner. 

The  respondent  was  not  represented. 
Judgment. — ^The  defendants  in  all  those  suits  are  ryots  of  the 
impartible  zamindari  of  Kalahasti,  and  the  plaintiff  is  the  Baja. 
While  the  zamindari  was  in  the  hands  of  the  Court  of  Wards  the 
defendants  executed  in  favour  of  the  manager,  bonds  or  pro- 
missory notes  for  arrears  of  rent  due  by  them,  and,  on  some  of 
them,  the  manager  filed  suits. 

On  the  death  of  the  incapacitated  proprietor  pending  these 
suits,  they  were  continued  by  the  present  plaintiff,  his  successor,  and 
in  oases  in  which  such  suits  had  not  been  commenced,  the  documents 
were  handed  over  with  the  zamindari  to  him. 

The  District  Mimslf  has  dismissed  all  the  suits  on  the  ground 
that  the  plaintiff,  ofter  sufficient  opportunity,  has  failed  to  prodnce 
a  succession  certificate  as  required  by  Act  VII  of  1889. 

The  plaintiif  appeals  and  none  of  the  defendants  have  appeared 
to  contest  the  appeals. 

For  the  appellant,  it  was  suggested  rather  than  argued,  that 
because  the  manager  of  the  Court  of  Wards  is  still  alive,  no 
succession  certificate  can  bo  required.  That  could  only  be  so  if 
the  plaintiff  were  continuing  the  suits  as  representative  of  the 
manager,  or  suing  on  the  documents  as  his  assignee.  That  he  is 
not  doing. 

The  question  is  whether  the  plaintiff  claims  these  debts  as  the 
effects  of  his  deceased  predecessor. 

The  question  whether  an  impartible  zamindari  devolving  on 
the  zamindar's  decease  upon  his  successor,  is  assets  in  the  hands  of 
the  latter  available  to  creditors  of  the  former,  has  been  considered 
in  this  Court  in  Nachiappa  Chettiar  v.  Chinnayasami  Naicker{l) 


Bajah  of 
Kalaha^ti 

V. 
ACHIOADV. 


(1)  I4<.B.489  Mad.,  453. 
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Rajah  or    and  in  the  Galoutta  High  Goort  in  Bam  Don  Marwari  v.  TehiA 
KALAHA8T1   ^^.^  ^^^^.  gf^g^iy  ^j^^  jjj^^-  jf^^ft^  SarkoT  V.   BaffhmM 

Deb{2). 

The  deciBions  in  the  Calontta  High  Court  are  conflicting.  In 
the  earlier  case  it  was  held  that  the  succession  was  not  by  sur- 
vivorship and  the  samindari  was  assets.  In  KaU  KrMina  Sirkar  v. 
Baghunaih  Deb{2),  the  contrary  view  was  taken :  it  was  held  that 
the  Plivy  Council  had  decided  that  the  succession  was  by  '^  sur- 
vivorship '*  and  the  learned  Judges  did  not  "  see  why  the  incidents 
of  survivorship  as  to  partible  estates  should  not  apply  to  ap 
impartible  estate/'  These  two  were  cases  in  which  the  holder  of 
a  decree  against  a  deceased  zamindar  sought  to  execute  it  against 
Ids  successor. 

In  the  case  in  this  Court,  the  suit  was  on  a  promissory  note 
executed  by  the  deceased  zamindar  but  not  for  family  purposes . 
it  was  held  that  the  samindari  in  the  hands  of  his  successor,  his 
undivided  brother,  was  not  assets  against  which  a  decree  could  be 
obtained.  It  is  not  necessary  for  us  to  discuss  the  decisions  of  the 
Privy  Council  bearing  on  this  matter.  In  the  suit  in  this  Court 
to' which  we  have  just  referred,  Sankaran  Nair,  J.,  states  the 
effect  of  them  in  words  which  we  adopt.  They  '*  clearly  establish," 
he  says,  '^  that  the  deceased  and  the  first  defendant  were  not 
co-parceners  or  joint  tenants.  There  was  no  unity  of  possession, 
of  enjoyment  or  of  interest.^' 

In  Jogendro  Bhupati  Hurrochundra  Ma/iapatra  v.  Niiyanand 
Man  8ingh{S)  a  case  decided  after  the  case  of  Sariaj  Kuari 
V.  Deoraj  Kuari  mother  and  guardian  of  Lai  Narindar  Bahadur 
PaZ(4),  but  before  the  Pittapur  case  {Sri  Raja  Rao  Venkata  Surya 
MaMpaii  Rama  Krishna  Rao  Bahadur  v.  The  Court  of  Wards  and 
Venkata  Kuinari  Mahipati  Surya  Rao{b))y  their  Lordships  of  the 
Privy  Council  held  that  the  suocession  in  that  case  was  "  by  virtue 
of  survivorship,^'  but  in  an  earlier  part  of  the  judgment  they 
explain  that  *'  in  considering  who  is  to  succeed  on  the  death  of 
the  Kaja^  the  rules  which  govern  the  succession  to  a  partible  estate 
are  to  be  Iqpked  at " ;  that  is  to  say,  as  we  understand  it,  the 
Raja's  successor  is  to  be  chosen  from  among  those  who  **  but  for 
the  impartibility  of  the  estate  would  have  been  co-parceners  witii 


<1)  6  C.W.N.,  879  .  (2)  I.L.E.,  31  Calc,  2S4. 

(8)  I.L.B.,  IS  Calc,  151.  (4)  I.L.B.,  lOAll.,  272. 

(6)  I.L3.,  22  Mad.,  383  at  p.  397. 
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Idra^^ (Stree Bajah  Tanumuh  VenkayamahY.Siree Rajah  YanumuJa    iujah  or 
Boochia  Vankondora{l)).  'And  in  the  Pittapur  case,  their  Lordships    ^^^^°**" 
point  out  that  the  language  used  in  Jogendro ^Bhupaii  Hurrochundra    Achiqadu. 
MaJiapatra  v.  Nityanand  Man  Singh{2)  was  intended  to  apply  only 
io  the  succession  to  the  estate.    It  seems  very  clear  that  in  their 
Lordships'  view  the  rule  of  succession  by  virtue  of  survivorship  is 
-a  survival  from  a  theoretical  co-parcenary  (Maine's  7th  edition, 
'  «6otion  418,  p.  566)  and  not  based  upon  any  actual  unity  of  interest 
between  one  Raja  and  his  successor,  existing  at  the  present  day. 

Sankaran  Nair,  J.,  accepts  this  view  in  Nachiappa  Chettiar 
V.  Chimayasami  NaickerQi),  but  holds  that,  inasmuch  as  for 
purposes  of  succession^  th«  case  is  to  be  treated  as  though  there 
existed  a  true  right  of  survivorship  based  coi  unity  of  interest, 
he  is  not  bound  to  disregard  the  decisions  of  this  Court  which  Have 
held  that  such  unity  of  interest  exists,  and  he  may,  for  the 
purpose  of  deciding  the  point  before  him,  tr^at  the  c^se  as  if  such 
unity  does  exist,  though  in  fact  it  does  not. 

Now  with  regard  to  the  decisions  of  this  Court,  Jihe  Privy 
Council  have  pointed  out  in  the  Pittapur  case  that  they  were 
based  on  such  divergent  views  and  inconsistent  reasons  th*at  they 
^*  are  deprived  of  much  authority,''  and  that  they  were  overruled  in 
the  same  Court  in  1889.  And  there  is  no  decision  in  this  Court 
tinoe  Sariaj  Kuan  v.  Deoraj  Kuari  mother  andgurdian.of  Lai 
Narindar  Bahadur  Pal{4:)  was  reported,  which  upholds  the  theory 
of  community  of  interest  except  for  the  purpose  cff  arriving  at  a 
mle  of  succession.  There  is  thus,  we  think^  no  conj^ae  of  decisions 
standing  unreversed  which  ought  to  influence  us  in  laying  down 
the  rule  to  be  adopted  in  the  case  before  us.  The  rule  of  succession 
is  an  anomalous  rule  in  the  sense  that  it  is  not  supported  by  any  . 
existing  right,  which  the  law  can  regard  as  a  natural,  reasonable 
and  sufficient  foundation  for  it.  ^  ijs  a  survival,  a  superstnicture 
of  which  the  foundation  has  perished  in  the  course  of  ages,  and 
^ioh  stands  now  only  because  it  is  buttressed  by  a  series  of 
decisions  of  the  Privy  Council,  and  underpinned  perhaps  by  oon- 
siderationar  based  on  the  expediency  of  preserving  an  estate  in  Ihe 
nature  of  a  Baj  in  the  hands  of  a  man  rather  than  of  a  woman 
and  perhaps  also  by  that  conservative  adherence  to  custom  which 


(I)  13M.IJL.,840. 
(8)  I.L.B.,  29  Mad.,  459. 
38 


(2)  I.L.R.,  18  Calc,  ICl. 
(4)I.L.E.,aOAll,§72.^^^^^GoOglg 
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18  not^bere  stronger  tlian  in  matters  relating  to  succession  and 
inheritance. 

Are  we  then  to  add  anomaly  to  anomaly.  The  Privy 
Council  have  refused  to  do  so.  The  rule  of  succession  must 
be  upheld  though  its  foundation,  community  of  property,  has.-' 
vanished,  but  their  Lordships  on  the  express  ground  of  the 
absence  of  a  co-parcenary,  have  refused  to  rule  that  the  power  of 
the  owner  of  an  impartible  zamindari  to  alienate  the  property  can^ 
in  the  absence  of  special  custom,  be  controlled  by  the  members, 
of  his  family. 

We  are  unable  in  these  circumstances  to  adopt  the  reasoning 
of  Sankaran  Nair,  J.,  as  sufficient  to  support  the  conclusion  thai 
we  ought,  in  the  case  now  before  us,  to  do  what  the  Privy  Council 
have  in  an  analogous  matter  declined  to  do. 

And  a  similar  observation  applies  to  Kali  Krishna  Sarlar  v» 
Baghunath  Deb^l).  If  there  is  no  reason  "  why  the  incidents  of 
survivorship  as  to  partible  estates  should  not  apply  to  an  impartible 
estate, '^  it  is  hard,  we  think,  with  great  deference  to  see  why  the 
power  to  control  alienation  which  is  an  incident  of  the  right  to- 
succeed  by  survivorship,  should  not  also  apply  to  an  impartible 
estate. 

Act  VII  of  1889  was  passed  principally  for  the  protection  of 
honest  debtors.  The  debtor  is  entitled  before  payment  to  ask 
that  the  perso)i  demanding  payment  should  satisfy  him  either 
that  he  is  as  the  heir  of  the  person  who  lent  the  money  entitled  to 
receive  repayment,  or  that  he  is  so  entitled  as  having  been  an 
owner  of  the  money  lent,  before  the  death  of  the  lender.  In  the 
former  case  the  succession  certificate  is  the  proper  evidence. 

It  being  clear  that  the  plaintiff  was  not  a  joint  owner  of  the 
money  due  before  his  predecessor's  death,  there  seems  to  us  to  be 
no  sufficient  reason  why  he  should  be  treated  as  if  he  had  suoh 
ownership,  and  why  he  should  not  be  held  to  have  derived  hia- 
right  to  the  debts  in  question  only  on  the  death  of  the  late  Baj*,. 
and  to  be  claiming  them  as  the  late  Baja's  effects. 

We  dismiss  the  civil  revision  petitions. 


(1)  I.L.B.,  31  Calc,  224. 
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Before  Mr.  Justice  Subrahntania  Ayyar, 

SHANMUGA  PILLAI  (Plaintiff),  Pbtitionkb,  1907. 

March  \\,  If, 

V.  

MINOB  GOYINDASAMI  and  others  (Dhfbndantb),  Respondents .♦ 

Limitation  Act— Act  XV  of  1877,  seh,  II,  arts,  62,  120— Suit  to  recover  money 
received  under  a  transaction  which  is  an  absolute  nullity  governed  by  art.  62- 
and  not  120,  and  cause  of  action  arises  on  the  date  of  payment, 

A  suit  by  il  to  recoTer  from  B  monoy  which  B  had  recovered  from  a 
debtor  of  A  under  coloar  of  a  void  assignment  of  such  debt  by  il  to  B  is  an 
action  for  money  hnd  and  received  and  must  be  broDght  within  three  years  of 
the  payment  by  the  debtor  to  B  under  article  62  of  schedule  II  of  the  Limitation 
Act.    Article  120  does  not  apply  to  suoh  a  case. 

Kwnd  Lall  Boss  v.  Meer  Aboo  Mahomedf  (I.L.B.,  5  Calc,  597),  dissented  from 
Mahomed  Wahib  y.  Mohomed  Amser,  (r.L.B.,  82  Calc,  532),  followed. 

PlaiKtifp  transferred  a  mortgage  deed  obtained  by  him  from 
one  V  to  the  deceased  Jf,  mother  of  defendants  Nos.  1  and  2, 
M  reoovered  from  V  one  year's  interest  due  under  the  mortgage  on 
30th  April  1901.  Plaintiff  brought  a  suit  against  Jf  in  which 
it  was  declared  that  the  assignment  of  the  mortgage  by  plaintiff 
to  Jf  was  void  ab  initio  as  being  made  for  an  immoral  consideration. 

The  plaintiff  now  sued  to  recover  from  the  legal  representa- 
tives of  M  the  amount  recovered  by  JM  from  V  in  1901.  The 
Buit  was  filed  in  1905  more  than  three  years  after  the  date  of 
payment  to  M. 

The  District  Munsif  dismissed  the  suit. 

Plaintiff  applied  to  the  High  Court  to  revise  the  decision. 
nnder  section  25  of  the  Small  Cause  Court  Act. 

r,  F.  Qopalasami  Mudaliar  for  petitioner. 

K.  8.  Ramasami  Sastri  for  respondents. 

Judgment, — L  am  unable  to  accede  to  the  contention  that 
the  decision  in  the  suit  between  the  present  petitioner  and  the 
mortgagor  Veera  Padayaohi  has  any  bearing  upon  this  case.    The^ 


*  Civil  Bevision  Petition  No.  398  of  1906,  presented  under  section  25  of  Act 

IX   of  1887,    praying     the    High  Court   to    revise  the    decree    of   H.E.By, 

1^*  T.  Kangachariar,  Subordinate  Jndge  of  Kumbakonam,  in  Small  Caase  Soit 

No.  2105  of  1905.  (     r\(^n]o 
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short  qnestion  here  is,  whether  the  petitioner  is  entitled  toireooTer 
from  the  defendants  the  sum  of  Bs.  280,  which  the  first  and  second 
defendants'  mother  received  ander  the  colour  of  the  assignment  of 
the  mortgage  bond  bj  the  petitioner  to  her.  That  the  assignr 
ment  was  ab  initio  void  is  beyond  dispute,  and  such  being  the 
case,  the  receipt  by  the  first  and  second  defendants'  mother  of 
the  interest  on  the  mortgage  amount  under  the  colour  of  the 
assignmout  was  an  act  which  gave  rise  to  a  cause  of  action 
on  the  date  of  the  receipt,  i.e.,  the  30th  April  1901.  The  present 
€uit  was  brought  more  than  three  years  from  that  date  though 
within  six  years.  Is  the  case  governed  by  article  120  of  the 
schedule  to  the  Limitation  Act  as  contended  for  the  petitioner 
or  by  article  62  as  contended  for  the  defendant?  I  am  of 
opinion  the  latter  article  is  applicable.  Undoubtedly,  this  was  a 
ease  wlierc  at  the  time  of  the  receipt  the  party  receiving  had 
no  right  to  the  money,  and  with  reference  to  the  party  suing 
she  was  bound  to  hand  it  over  to  him.  In  the  well-known  words 
of  the  law  the  suit  is  one  for  money  had  and  received,  ^r. 
Gopalasami  Mudaliar  on  behalf  of  the  petitioner  cited  Nund 
L^U  Base  v.  Meer  Aboo  Mahomed{l)y  which  decision,  if  correct, 
would  support  his  contention  that  article  120  and  not  article  62 
applies.  But  the  view  which  was  taken  there  of  the  scope  of 
article  62  was  dissented  from  in  Mahomed  Wahib  v.  Mahomed 
Ameer{2)^  and  I  entirely  agree  in  the  exposition  of  the  law 
therein  laid  down  as  to  the  nature  of  an  action  for  money  had 
and  received*  As  regards  the  other  cases  cited  by  Afr.  Gopala- 
sami Mudaliar,  i.e.,  Muhammad  Rabibullah  Khan  v.  Safdar  Hmaiu 
Khan{3),  Gurudas  Pyne  v.  Bam  Narain  8ahu{^)  and  Krisiinan 
V.  Perachan{b)f  they  are,  in  my  opinion,  clearly  distinguishable, 
Muhammad  Habibullah  Khan  v.  Safdar  Huaain  Khan{Z)  was 
a  case  which  was  not  in  the  proper  sense  of  the  term  an 
action  for  money  had  and  received,  but  a  suit  for  an  account  and 
for  the  recovery  of  the  balance  which  may  be  found  due.  In 
Gurudaa  Pyne  v.  Bam  Narain  8ahu{i)  the  plaintiff's  suit  was 
for  recovery  of  money,  not  on  the  ground  that.it  had  been  received 
by  the  defendant  for  the  use  of  the  plaintiff,  but  on  the  ground 


(1)  I.L.R.,  5  Calc,  697. 
(8)  I.L.R..7  AIL,  25. 
(5)  I.L.B.,  15  Mad.,  8S2. 


(2)  I.L.B.,  32  Calc,  682. 
(4)  I.L.B.,  10  Calc,  860. 
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that  the  plaintiff  as  the  person  rightfully  entitled  thereto  was 
pursuing  it  in  the  hands  of  the  defendant  as  the  actual  party  in 
possession  thereof  at  the  time.  This  is  clearly  pointed  out  by 
their  Lordships  at  pages  864  and  865.  Krishnan  v.  Peraehan{l) 
is  substantially  the  same.  The  money  there  sued  for  was 
compensation  which  the  Gt)Temment  had  paid  for  a  certain  piece 
of  land.  The  dispute  was  whether  the  property  belonged  to  C 
who  originally  reoeiyed  the  compensation  money  or  to  B  the 
judgment-debtor  of  the  plaintiff.  It  having  been  found  that 
the  land  belonged  to  B  the  judgment-debtor,  the  creditor's  suit 
Yrna  against  the  party  in  possession  of  the  money. 

The  present  suit  is,  in  my  opinion,  clearly  barred  and  without 
going  into  the  other  questions  argued  on  both  sides,  I  dismiss  the 
petition  with  costs. 


SHurmroA 

PiLLAX 

MiNom 
GovniOA- 

BAMI. 


APPELLATE  CIVIL. 

Before  Mr.  Justice  Benson  and  Mr.  Justice  WaUie. 

MANGALATHAMMAL  (Plaintiff),  Pbtitiohbb, 

r. 

NARATANSWAMI  AITAR  akd  othebs  (DKFBWDAirrs), 

Bbsfondbmtb.* 

Contract  Act,  Aet  IX  of  1872,  s .  6$)— Jtfoney  paid  by  purchaoor  towa^'ds  an  ineum' 
hranc§  «uV««t  to  which  ho  bnyo,  not  rocoverdbU  vmdor — ^Bes  judicata — 
Brtonooua  docUion  on  a  question  of  law  how  far  a  bar  in  subaoquent  8iUt, 

Where  a  porchaser  of  property  at  a  Court  sale  purchases  it  sabjeot  to  a  charge 
for  mamtenance,  snoh  purchaser  cazmot,  under  section  69  of  the  Contract  Act, 
recover  from  the  owner  in  whose  hands  it  was  so  liable,  payments  made  bj  him 
(the  pnrohaser)  towards  maintenance  to  prevent  the  sale  of  the  property. 

An  erroneoos  decision  on  a  question  of  law  in  a  preyions  suit  is  no  bar  in  a 
subsequent  suit  between  the  same  parties  to  the  Court  deciding  the  same  ques- 
tion, provided  the  decision  in  the  latter  suit  does  not  in  any  away  question  the 
correctness  of  the  former  decree  or  in  any  way  affect  its  operation. 

Qopu  Kolandavoh*  Chetty  y.  8ami  Royar,  (I.L.B.*,  28  Mad.,  617),  referred  to. 

Alimwnissa  Chowdhwrani  v.  Shama  Charan  fiov,(I.L.B.,  82  Calc,  749),{ref erred 
to. 

Koyya/na  Ohitiamma  v.  Doo9y  Qavaramimay  (I.L.B.,  29  Mad.,  225),  referred  to. 


1907. 

MardilS,  19, 

26. 


(1)  LL.B.,  16  Mad.,  882. 

*  Civil  Bevision  Petition  No.  64  of  1906,  presented  under  section  26  of  Act  IZ 
1887  praying  the  High  Court  to  revise  the  decree  of  M.BJly.  V.  Subramaniyam 
Paatulu,  Subordinate  Judge  of  Tanjore,  in  Small  Cause  Suit  No.  1882  of  1904. 
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Manga-  Suit  to  reoover  Bb.  83-9-3  from  defendants  nnder  section  69  of 
LATHAMMAL  ^^^  Oontraot  Act.  Defendants  Nos.  2  to  6  were  the  sons  of  fiirt 
Nabatan-  defendant.  Plaintiff  obtained  a  decree  against  defendants  Nos. 
AiTAB.  1  to  5  for  the  principal  and  interest  due  on  a  hjpotheoation  bond 
executed  by  first  defendant  on  24th  March  1895  to  be  recovered 
by  the  sale  of  the  hypothecated  property.  By  a  deed  of  maintenanoe 
which  first  defendant  had  execatod  to  one  Snbba  Lakshi  Ammal 
(first  defendant's  brother's  widow)  on  16th  March  1889  the  same 
lands  had  been  charged  with  the  maintenance  made  payable  to  her 
annually  thereby.  The  said  lands  were  sold  in  pursuance  of  the 
decree  obtained  by  plaintiff  and  plaintiff  purchased  the  same 
subject  to  the  charge  for  maintenanoe.  First  defendant  having 
made  default  in  paying  the  maintenance  due  to  Subba  Lakshi 
Ammal,  the  latter  filed  Original  Suit  No.  238  of  1900,  obtained 
a  decree  for  the  amount  due  to  her  by  the  sale  of  the  lands  on 
which  the  maintenance  was  charged,  and  proceeded  to  bring  the 
property  which  plaintiff  hod  purchased  to  sale  in  accordance  with 
the  said  decree.  Plaintiff  paid  Be.  50  to  Subba  Lakshi  AmTni^^l 
and  afterwards  filed  Original  Suit  No.  7  of  1901  against  first 
defendant  and  his  sons  Nos.  2  to  5  to  recover  the  amount  and 
obtained  a  decree. 

Plaintiff  again  paid  Es.  81-7-9  on  20th  September  1904  for  a 
subsequent  instalment  of  the  maintenance  decree  to  Subba  Lakshi 
Ammal  and  filed  this  suit  to  recover  the  said  sum  from  defendants 
Nos.  1  to  6. 

The  defendants  pleaded  that  plaintiff  having  purchased  the 
lands  subject  to  the  maintenance  charge  was  not  entitled  to 
recover  the  money. 

The  Subordinate  Judge  dismissed  the  suit  with  costs. 

Plaintiff  applied  to  the  High  Court  under  section  25  of  the 
Small  Cause  Court  Act. 

8.  Oopahswami  Ayyangar  for  petitioner. 

O.  8.  Ramachandra  Ayyar  for  respondent. 

Judgment. — ^The  first  defendant  in  the  suit  mortgaged  part  of 
the  joint  family  property  of  the  defendants  to  the  plaintiff  who 
.  brought  it  to  sale  and  became  the  purchaser  at  the  Court  auction. 
The  property  in  the  hands  of  the  defendants  was  subject  to  a 
charge  for  maintenance  in  favour  of  a  widow.  This  charge  was 
mentioned  in  the  sale  proclamation  and  the  plaintiff  puichased  the 
property  subject  to  it.    The  plaintiff  has  since  paid  the  widow  h0f 
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maintenance  on  several  oooasions  to  prevent  the  property  from     makoa- 
being  brought  to  sale  in   satisfaction  of  the  charge ,  and  now  i-^th^mal 
sues  under  section  69  of  the  Indi  n  Contract  Act,  to  recover  from    Naratah- 
the  defendants  money  so  paid  to  the  widow.    The  Subordinate      aitab. 
Judge  has  dismissed  the  suit,  we  think,  rightly,  as  the  plaintif! 
having  purchased  the  property  subject  to  the  charge  for  mainten- 
ance has  no  oause  of  action  against  the  defendant  when  the  charge 
is  enforced  against  the  property  and  she  pays  to  avoid  a  sale.    In 
private  sales  the  buyer  is  bound  under  section  55  (5)  (d)  to  pay 
the  principal  and  '^interest  on  incumbrances  subject  to  which  the 
property  is  sold,  and  the  same  principles  must  apply  to  Court 
sales. 

It  is  however  objected  that  this  question  is  res  judicata  in  the 
plaintiff's  favour  because  in  a  previous  suit  she  recovered  from 
the  defendants  money  which  she  had  paid  in  satisfaction  of 
the  maintenance  charge.  There  was  no  dispute  about  the  facts 
between  the  parties  and  judgment  was  given  for  the  plaintiff 
because  the  Court  had  arrived  at  an  erroneous  conclusion  on  a 
point  of  law.  It  has  long  been  settled  by  authority  in  this  Court 
and  cannot,  we  think,  now  be  questioned  that  the  erroneous  decision 
by  a  competent  tribunal  of  a  question  of  law  directly  and  sub- 
stantially in  issue  between  the  parties  to  a  suit  does  not  prevent  a 
Court  from  deciding  the  same  question  arising  between  the  same 
parties  in  a  subsequent  suit  according  to  law;  Parthaaaradi  v. 
CMnnakri8hna(l)y  Venku  v.  MahaUnga{2),  Gopu  Kohndavelu 
Chetty  V.  8am%  Boyar^Z) ;  see  also  Chamanlal  v.  J5apti6Aai(4),  and 
AUmumissa  Ohowdhurani  v.  Shama  Charan  iZoy(5).  The  Court 
cannot  of  course  allow  the  correctness  of  the  decree  given  in  the 
former  suit  to  be  questioned  in  the  later  suit  on  the  ground  that 
the  former  suit  was  decided  under  a  mistake  of  law,  nor  can  it 
pass  a  decree  the  effect  of  which  would  be  to  set  at  naught  in 
whole  or  in  part  the  decree  in  the  former  suit,  as  it  was  asked 
to  do  in  Kaveri  Ammal  v.  SoBtri  Jiami«r(6),  and  Koyyana  ChiU 
temma  v.  Doosy  Gavaramma(7).  See  also  Alimumisaa  Chowdharani 
V.  Shama  Charan  Boy(5),  where  the  distinction  is  clearly 
explained. 

(1)  I.L  Jt.,  6  Mad.,  804.  (2)  I.L.B.,  11  Mad.,  896. 

(3)  I.L  Jl.,  28  Mad.,  617.  (4)  I.L.E.,  22  Bom.,  669. 

(5)  I.L  Jt.,  32  Galo.,  749.  (6)  I.L  Jt.,  26  Mad.,  104. 
(7)  LLJt.,29Mad.,2«6.  ^ 
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Manga.  In  the  present  case  the  decree  passed  bj  the  lower  Oouii  does 

9.  not  in  any  way  affect  the  operation  of  the  decree  in  the  former 

^^*Ajn^'  ^^^*  ^^^  ^  therefore  not  open  to  this  objection. 
AiTAB.  The  petition  is  dismissed  with  costs. 


APPELLATE  CIVIL. 
Be/ore  Mr.  Justice  Benson  and  Mr.  Justice  Wallis. 
1907.        KAMALAMMA  (AppsLLAvr  in  Sbookd   Appbal  No.  72  of  1904  os 

Apnl  4,  17.  ^jgj  YlLE  OF  THIS  OoUBT),  PbTITIOHBB, 

EOMANDUB  NABASIMHA  OHABLU  and  othebs  (BaspoNnnrrs 
Nos.  1  to  4  nr  thb  ABoyn),  BBsPONixBirTB.  * 


Trmufer  of  Property  Act^  Aet  IV  of  1882,  §8,  88,  90— Mortgage    decree 

8.  88    earmot   impoee  persomdl   liMUty  for  eoete — 8ueh  liability  should  he 
enforced  vmder  «.  90. 

It  will  be  contrary  to  the  soheme  of  the  TnoiBfer  of  Propertj  Aot  and  to  tbe 
praotioe  of  the  Bnglish  Courts  of  Equitj  to  make  the  mortgagor  personally  liabk 
for  costs  in  any  case  before  the  sale-proceeds  haTe  proyed  insnffioient  to  satiify 
the  mortgage  claim. 

BharpJee  y.  Adame,  (82  Beay.,  218),  referred  to. 

Liverpool  Ma^rvne  Credit  Oo.  y.  H'ileon,  (L.B.,  7  Oh.,  507),  referred  to. 

A  decree  under  section  88  of  the  Transfer  of  Property  Aot  must  not  order  die 
defendants  personally  to  pay  the  costs.  It  may  contain  a  declaration  of  tha 
personal  liability  of  defendant  for  principal  or  coste,  but  such  a  declaratioa 
is  not  part  of  the  usual  form  of  decree  under  the  Transfer  of  Property  Aot  and  is 
enforceable  only  under  section  90.  The  words  '  the  amount  due  on  the  mortgage 
for  the  time  being '  in  section  90  must  be  taken  to  indude  costs. 

MaqhtU  ra;tima  y.  Lmlta  Praead,  (I.L.B.,  20  All.,  523),  referred  to. 

The  facts  necessary  for  the  purposes  of  this  report  are  safficiently 
set  out  in  the  jadgment. 

The  Hon.  Sir  V.  O.  Desika  Ohariar  for  petitioner. 

T.  Bangaramanujachariar  for  third  respondent. 

Obdsb. — ^This  is  a  petition    under  section  206  of   the  Civil  * 
Procedure  Code  praying  for  the  amendment  of  the  decree  in 

•  Giyil  Miscellaneous  Petition  No.  148  of  1907,  praying  that,  in  the  dronm- 
stp«oes  stated  therein,  the  High  Court  will  be  pleased  to  bring  the  decree  in 
SeC)o&d  Appeal  Ko.  72  of  1904i  in  conformity  with  the  judgment  of  this  Cooil^ 
datU  24th  July  1906,  in  Second  Appeal  No.  72  of  1904  by  directing  the  costs  to 
be  paid  by  the  defendants  personaUy. 
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Seoond  Appeal  No*  72  of  1904  so  as  to  bring  it  into*  conformity  Eamalamma 
with  the  Judgment.  The  judgment  set  aside  the  decrees  of  the  komandue 
lower  Courts  dismissing  the  suit  and  gave  the  plaintiff  a  decree  ^^"^^^ 
for  sale  on  the  mortgage  sued  on.  The  judgment  merely  says : 
^'  The  decrees  of  the  District  Judge  and  District  Munsif  are  set 
aside  and  the  plaintiff  awarded  a  decree  as  prayed  with  costs 
throughout.  The  usual  mortgage  decree  will  be  drawn  up  under 
the  terms  of  the  Transfer  of  Property  Act.  "  On  this  a  decree  was 
drawn  up  in  accordance  with  Form  128  in  schedule  IV  of  the  Civil 
Procedure  Code  which  is  prescribed  by  section  646  of  the  Civil 
Procedure  Code  as  the  form  of  decree  for  sale,  in  a  suit  by  a  mort- 
gagee, that  is  to  say,  the  form  of  decree  under  section  88  of  the 
Transfer  of  Property  Act.  As  no  other  form  of.  decree  is  now  pre- 
scribed by  this  Court  for  use  on  this  side  of  the  Court,  ^e  think  the 
decree  was  rightly  drawn  up  in  this  form.  Neither  this  form  of 
decree  nor  the  form  prescribed  on  the  Original  Side  contains  any 
order  for  costs  against  the  defendant  personally  and  we  think  it 
would  be  opposed  to  the  scheme  of  the  Transfer  of  Property  Act  to 
make  such  an  order  against  the  defendants  personally  at  this  stage, 
although  there  would  be  no  objection  and  it  might  even  be  desirable 
to  insert  a  declaration  as  to  the  personal  liability  of  the  defendants 
whether  for  principal,  interest  or  costs ;  such  a  declaration  however 
cannot  at  present  be  said  to  be  part  of  the  usual  form  of  decree 
under  the  Transfer  of  Property  Act.  According  to  the  scheme 
of  the  Transfer  of  Property  Act  we  think  that  payment  was 
intended  to  be  enforced  against  the  defendant  personally  under  sec- 
tion 90,  and  that  the  words,  "  the  amount  due  for  the  tiihe  being 
on  the  mortgage  "  in  that  section  must  be  taken  to  include  costs. 
In  Maqbul  Fatima  v.  LaUa  pTa8ad(l)y  the  Allahabad  High 
Court  went  so  far  as  to  hold  that^ where  the  Court  in  its  judgment 
had  directed  a  decree  to  be  drawn  up  under  section  88  of  the 
Transfer  of  Property  Act  and  a  direction  was  inserted  in  the 
decree  that  the  defendant  should  pay  the  plaintiffs  the  costs  in- 
curred by  them,  such  direction  could  not  be  enforced  against  the 
defendant  personally  except  by  application  under  section  90. 
We  think  it  would  not  only  be  opposed  to  the  scheme  of  the 
Transfer  of  Property  Act  but  also  inequitable  and  opposed 
to  the  practice  of  Courts  of  Equity  in  England  as  exemplified 

(1)  I.L3.,  ao  AU.,  6S3, 
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Kamalamsi-  in  Sharpies  v.  Adain{l)  and  Liverpool  Manne  Credit  Co,  ▼. 
KoMANDUK  J^i^on{2)  to  make  the  mortgagor  personally  liable  for  oosts  in 
Naeabmha  any  case  before  the  sale-prooeeda  have  proved  insufficient  to  satisfy 
the  mortgagee's  olaim. 

The  petition  is  dismissed  with  oosts. 


GSABLD. 


1907. 
July  lo,  25. 


APPELLATE  CRIMINAL. 

Before  Mr.  Justice  Benson  and  Mr.  Justice  Wallin. 

EMPEROB 


MUTHIA  SWAMIYAR.* 

Crimi'nal  ProeedM/re  Code,  Act  V  of  1898,  m.  162,  \64>— Right  of  aeeueed  to 
copies  of  statements  made  by  Magistrate  v/iider. 

An  aocased  person  nnder  remand  is  not,  before  the  commencement  of  the 
preliminary  inqairy,  entitled  to  be  farniBhed  with  oopies  of  statements  made  on 
oath  by  various  persons  and  recorded  by  the  Magistrate  under  sections  162  and 
164  of  the  Code  of  Criminal  Procedure. 

No  such  right  is  conferred  by  the  Code  of  Criminal  Procedure  and  the  queeti(»i 
whether  any  person  has  a  right  to  inspect  a  public  document  is  outside  the  scope 
of  the  Evidence  Act. 

Such  statements  may,  however,  be  put  in  to  contradict  the  persons  making 
them  when  called  as  witnesses  and  it  will  then  form  part  of  the  record,  of  wfaioh 
the  accused  will  be  entitled  to  a  copy  after  commitment.  There  is  no  general 
principle  of  common  law  which  would  entitle  an  accused  person  to  copies  of 
such  documents. 

(^en-Empress  v.  Arumvrgam,  (I.L.B.,  20  Mad.,  189),  distinguished. 

The  facts  are  fully  stated  in  the  Letter  of  Reference  which  is  as 
follows : — 

The  Public  Prosecutor  in  support  of  the  reference. 

In  the  course  of  an  investigation  into  an  offence  of  murder  the 
Stationary  Second-class  Magistrate  of  Musiri  recorded  on  oath  tiie 
statements  of  some  witnesses  under  section  164,  Criminal  Procedure 
Code.  The  accused  Muthia  Swamiy ar  who  was  arrested  on  the  8\h 
March  last  and  has  been  on  remand,  applied  to  the  Sub-Magistrate 


(1)  82  Beav.,  218.  (2)  LJL,  7  Ch.,  507. 

*  Case  referred  No.  26  of  1907  (Criminal  Revision  Case  No.  162  of  1907)  for 
the  orders  of  the  High  Court  under  section  438  of  the  Code  of  Oriminal  Prooednre 
by  the  Acting  Sessions  Judge  of  Trichinopoly  in  his  letter,  dated  5th  April  1907^ 
No.  1077, 
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who  had  the  cnstody  of  the  fltatements  for  oopies  of  them.     In  hia     Bmpkroi 
proceedings  nnder  reference   the  Sub- Magistrate  refused  to  grant      muthia 
oopies,  relying  on  the  Full  Bench  decision  in  Queen-Empress  v.    Swamiyar. 
Arumugamil)^   which  refers    to  occurrence    reports  and  charge 
sheets,  but  does  not  seem  to  apply  to  the  statements  in  the  present 
case.     I  see  no  sufficient   reason  to    justify  the  refusal  of  the 
Magistrate  to  grant  the  copies  and  I  therefore  submit  that  his 
order  is  illegal  and  should  be  set  aside. 

Obdeb. — The  question  referred  to  us  is  whether  an  accused  person 

under  remand  is,  before  the  commencement  of  the  preliminary 

enquiry  against  him,  entitled  to  copies   of  statements  of  various 

persons  recorded  by  the  Second-class  Magistrate  under  section  164  of 

the  Criminal  Procedure  Code.     In  Queen-lSmprees  v.  Arumugam{\) 

it  was  held  by  the  Full  Bench  that  an  accused  person  was  not  entitled 

to  copies  of  the  reports  made  by  a  police  officer  under  sections  157 

and  158  of  the  Criminal  Procedure  Code.    It  was  held  by  Collins, 

C.J,,  and  Benson,    J.,    that  the  same  rule    applied  to  charge 

sheets  under  section    173  of  the    Criminal  Procedure  Code,  but 

Shephard  and  Subrahmania  Ayyar,  JJ.,  were  of  opinion  that  such 

charge  sheets  were  public  documents  which  the  accused  had  a  right 

to  inspect  under  section  76  of  the  Indian  Evidence  Act.     We  have 

not  been  referred  to  any  authority  in  which  the  present  question 

is  dealt  with.     It  cannotj  we  think,  be  determined  merely  with 

reference  to  the  question    whether    these  statements  are  public 

documents  within  the  definition  in  section  74  of  the  Evidence  Act, 

because  section  76  only  provides  the  means  of  proof  of  public 

documents  which  any  person  has  the  right  to  inspect,  and  whether 

any  person  has  a  right  to  inspect  any  particular  public  document 

is,  in  our  opinion,  a  question  not  dealt  with  by  the  Evidence  Act 

and  altogether  outside  its  scope.     The  Code  of  Criminal  Procedure 

does  not  give  an  accused  person  a  right  to  inspect  and  have  copies 

of  statements  recorded  under  section  162  before  the  beginning  of 

.  the  preliminary  inquiry,  but  merely  provides  for  giving  the  accused 

a  copy  of  the  charge,  section  210,  for  giving  any  person  affected 

by  any  judgment   or  order  passed  by  a  Criminal  Court,  a  copy  of 

the  Judge's  charge  to  the  jury  or  of  any  order  or  deposition  or 

other  part  of  the  record  under  section  548,    and  for  giving  the 

accused  a  copy  of  the  depositions  taken  after  his  commitment  free 

(1)  IJi Jt.,  20  Mad.,  189. 
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of  charge,  section  219.  None  of  these  sections  entitles  the  prisoner 
to  a  oop7  of  tbe  statements  under  section  162  at  the  present  stage. 
There  is,  however,  no  provision  similar  to  section  17S  of  the 
Criminal  Procednre  Code  which  forbids  these  statements  to  be  used 
as  evidence  and  if  a  witness  at  the  preliminary  inquiry  has 
previously  made  a  statement  under  section  162,  such  statement  may 
be  put  in  to  contradict  him  when  it  will  become  part  of  the  record 
and  the  accused  will  be  entitled  to  a  copy  after  commitment. 

We  think  that  if  the  f  ramers  of  the  Code  had  intended  that 
persons  under  remand  should  be  entitled  to  copies  of  statements 
under  section  162  of  the  Criminal  Procedure  Code,  they  would  Ii^ve 
said  so.  On  the  contrary,  we  think  they  deliberately  refrained  ttoBn 
doing  so  on  grounds  of  public  policy  and  in  accordance  with'thd 
principle  embodied  in  section  125  of  the  Evidence  Act  Tlta 
question  must,  in  our  opinion,  be  decided  in  accordance  with  the 
provisions  of  the  Code.  We  know  of  no  general  minciple  of  ihe 
common  law  which  would  entitle  an  accused  person  to  copies  of 
documents  of  this  kind.  As  regards  the  English  oases  referred 
to  in  the  Order  of  Eeference  in  Queen-Empress  v.  Arumugam{l)^ 
in  which  the  parties  were  allowed  copies  of  public  documents  oa 
the  ground  of  interest,  the  limits  of  the  common  law  right  to  inspeoi 
and  take  copies  on  the  ground  of  interest  were  not  discussed  or  in 
question  in  Mutter  v.  Eastern  and  Miffiands  Railway  Oo.(2),  or 
the  other  cases  referred  to,  and  we  are  not  aware  of  any  Englah 
authority  in  favour  of  allowing  an  accused  persoa  to  inspect  and 
take  copies  of  statements  such  as  these.  We  must,  therefore,  deeliiie 
to  interfere  in  revision  with  the  Magistrate's  order. 


(1)  I.L.B.,  20  Mad.,  189. 


(2)  L.E.,  88Ch.D.,  92. 
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APPELLATE  CRIMINAL. 

Before  Mr.  Justice  Wallia  and  Mr.  Justice  Miller. 

EMPEROR  1907. 

Angast  2S. 
p. 

SIRANADU  AND    ANOTHKR .♦ 

Criminal  Procedure  Oode^Aet  V  of  1898,  t .  907— Jury  not  to  be  queMtioned 
a$  to  reaeone  for  verdict. 

yfhen  the  jury  return  a  verdiot  on  the  general  issue  of  guilty  or  not  guilty 
anditiiore  la  no  ambig^ty  as  to  the  predse  ofYenoo  of  which  the  accused  are 
oonvioted  or  acquitted,  the  Session  Jodge  has  no  power,  under  section  307  of  the       « 
Code  of  Crimioal  Procedure,  to  question  the  jury  as  to  the  roMons  for  thoir 
Yerdiot. 

Thk  aooused  in  this  oase  were  tried  before  the  Court  of  Sessions  of 
N'orth  Aroot  on  charges  under  section  394,  Indian  Penal  Code. 
The  jurors  returned  an  unanimous  verdict  of  not  guilty  and  the 
Sessions  Judge  put  questions  to  them  as  to  the  reasons  for  their 
verdict  and  not  being  satisfied  with  the  verdict,  he  referred  the 
matter  to  the  High  Court  under  section  307  of  the  Code  of 
Criminal  Procedure. 

The  Public  Prosecutor  in  support  of  the  reference. 

JuDGMRNT. — We  do  uot  think  there  are  sufficient  grounds  for 
interfering  with  the  verdict  of  the  jury  in  this  oase  and  we  acquit 
the  accused  and  direct  their  discharge.  "With  reference  to  the 
cawcse  taken  by  the  Sessions  Judge  in  questioning  the  jury  as  to 
the  reasons  for  their  verdict,  we  are  of  opinion  that  where  the  jury 
return  a  verdict  on  the  general  issue  of  guilty  or  not  guilty,  and 
there  is  no  ambiguity  as  to  the  precise  offence  of  which  the  accused 
are  convicted  or  acquitted,  section  307  of  the  Criminal  Procedure 
Code  does  not  authorize  the  Sessions  Judge  to  question  the  jury, 
as  the  only  questions  he  is  entitled  to  put  to  the  jury  are  **  such 
questions  as  are  necessary  to  ascertain  what  their  verdict  is.'*  We 
have  therefore  refused  to  consider  the  answers  given  by  the  jury 
on  this  occasion. 

*  Criminal  Referenoe  No.  18  of  1907  under  seotion  307  of  the  Code  of 
Crimiaal  Procednre  by  K.  C.  Manavedan  Uaja,  Esq.,  Sessions  Judge  of  North 
Arcot  Dmsion  in  case  No.  84  of  the  Calendar  for  1907. 
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APPELLATE  OIVIL^FITLL  BENCH. 

Before  Mr,  Justice  Svhrahmania  Ayyar^  Mr-  Justice  Benson 
and  Mr.  JueHce  WaUis, 

ld05.  DHUTTALOOR  SUBBAYYA.  and  anotheb  (Plaintifp's  Son* 

December  18.  »  ^  v     . 

1907.  AND  Lkoal  Reprbsbntativbs),  Appbllants, 

Janaai7  18. 
Jul/  8.  r. 

PAIDIGANTAM  SUBBAYYA  ano  othbes  (Dbfbndants  Nos,  1  to 

3),    USSPONDBNTS.* 

,  Civil  Proeedwre  Code,  Act  XIV  of  1882,  «.  SU^Ground  common  to  all  the  defend* 
ante  ^Decree  againet  all  deJenAinte  may  he  reverted  on  appeal  by  one  against  ike 
whole  decree,  vhen  such  decree  ha^  proceeded  on  a  grownd. common  to  all. 

Wh<9n  the  decree  of  the  lower  Goart  proceeds  on  a  ground  common  to  all  the 
defeadantti  the  Appellate  Court  under  section  54i  of  the  Code  of  CiTil  Prooe* 
dare,  may,  on  appeal  by  one  of  the  defendants  against  the  whole  decree,  reT 


the  decree  in  so  far  as  is  affects  other  defendants  though  they  haye  not  joined  ia 
the  appeal.  It  is  enough  if  any  one  ground  on  which  the  decree  appeaM 
against  proceeds  is  common  tiO  all  the  defendants. 

8yed  Hussain  v.  Madhan  Khan,  (I.L.R.,  l7  Mad.,  265),  overruled. 

Seehadri  v.  KfiehTtan,  ((.L.H.,  8  Mad.,  192),  approved. 

Suit  by  plaintifE  to  recover  lands  as  reversioner  of  Poroshotha- 
mayja  deceased. 

The  farther  facts  necessary  for  the  report  of  this  case  are  set 
ont  by  (Snbrahmania  Ayyar  and  Wallis,  JJ.)  in  the  order  of 
reference  to  the  Full  Bench  which  is  as  follows  : — 


«  Ordbb  of  Beferencb  to  a  Fqll  Beiych. — In  this  case  the 
plaintiff  sued  as  the  hoir  of  the  late  Parnshothamayya  ,on  the 
death  of  his  widow  for  a  declaration  of  his  title  to  five  items  of 
property  and  to  recover  possession  of  items  Nos.  8,  4  and  5,  ho 
being  already  in  posscRsion  of  items  Nos.  I  and  2.  The  three 
defendants  all  denied  his  right  of  heirship.  The  first  defendant  ^ 
admitted  that  the  plaintiff  was  in  possession  of  items  Nos.  1  and 
2,  but  claimed  to  be  entitled  to  all  five  items  nndor  a  gift  by  the 


*  Second  Appeal  No.  741*  of  1904,  presentei  agaltast  the  decr^  of  K.  €. 
Manavedan  Raja,  Esq.,  District  Judge  of  North  Arcot,  in  Appeal  Sait  No.  84  of 
1903,  presentfjd  against  the  deoree  of  M.R.Ry.  V^.  Banga  Rao,  District  Mnnsif  of 
Chittoor,  in  Original  Suit  No.  677  of  1901, 
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widow.  The  second  defendant  claimed  item  Mo.  5  only  nnder  a  DHrrrAtwa 
verbal  gift  by  Parushotham  the  last  male  owner.  The  third  ^^^^^^ 
defendant  claimed  5  guntas  out  of  items  Nos.  3  and  4  as  his  own  Paidioaktam 
snbjeot  to  an  annual  payment  of  Bs.  3  to  Purashotham  and  his 
suocessors,  and  alleged  that  he  held  the  remainder  of  items  Nos. 
3  and  4  under  the  first  defendant.  The  District  Munsif  gave 
judgment  for  the  plaintiff  finding  that  he  was  the  next  heir  of 
Purushotham  and  negativing  the  titles  severally  set  up  by  the 
defendants.  The  second  and  third  defendants  did  not  appeal 
from  this  decree.  On  appeal  by  the  first  defendant  alone  the 
District  Judge  reversed  th€  whole  decree  of  the  lower  Clourt  and 
dismissed  the  plaintifTs  suit  on  the  ground  that  the  plaintiff  had 
failed  to  prove  his  reversionary  right,  and  did  not  deal  with  the 
other  contentions  set  up  by  the  respective  defendants.  It  has 
been  argued  before  us  that  as  the  second  and  third  defendants  did 
not  appeal,  it  was  not  competent  to  the  District  Judge  to  reverse 
the  decree  in  so  far  as  it  affected  the  second  and  third  defendants, 
the  parties  in  actual  possession  of  items  Nos.  8,  4  and  6.  This 
depends  upon  whether  the  case  comes  ^thin  section  544  of  the 
Oivil  Procedure  Code,  that  is  to  say,  whether  in  this  case  the 
dedsion  of  the  District  Munsif  proceeded  on  any  ground  common 
to  all  the  defendants. 

Our  attention  was  called  to  numerous  decisions  of  this  and 
the  Calcutta  High  Courts  on  the  construction  of  the  section  which 
do  not  appear  to  be  altogether  recohcileable. 

In  Hreemutty  KhermuJcureo  Dossee  v.  Nilambur  Mundul  and 
oiheralX)^  Boydonath  Surmah  and  others  v.  Ojan  Bibee  and  other8{2)^ 
Syed  Hvssain  v.  Madan  Khan  and  other8{3)y  it  appears  to  have  been 
thought  that  it  is  not  enough  to  make  the  section  applicable  that 
any  one  ground  on  which  tbe  decree  of  the  Court  appealed  against 
proceeds  is  common  to  all  the  defendants,  whereas  Shaikh  Mahomed 
Saefoollah  v.  Shaikh  Anwar  All  a/nd  other 8{A)y  Bam  Kamal  Shaha 
y,  Ahmad  Ali{b)^  Yerrahalu  Viraragava  Beddi  v.  Abdul  Khadir 
ifahib  and  another(6),  Seshadri  v,  Kriahnan  and  other8{7),  Srimana 
Vikraman  and  another  y.  Rayan  and  other8{8) ,  Annamalay   Ohettiar 


(1)  2  W.R.,  227.  (2)  11  WJl.,  238. 

(3)  I.L  R.,  17  Mad.,  265.  (4)  21  W.B.,  112. 

(5)  I.L.B.,  80  Calo.,  429.  (6)  4  M.H.C.R.,  26. 

(7)  I.L.R.,  8  Mad.,  192.  (8)  IJj.B.,  16  Mad.,  293, 
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Dhdttalooe  ^"^^  anoiher  v.  Pitchu  Ayyar  and  otherB[\\  appear  to  hold  that  it 
SuBBAYYA  ja  enough  if  the  decree  proceeds  upon  any  ground  common  to  all 
Paidigamtam  the  defendants,  and  this  view  would  appear  to  be  more  in  accord*- 
ance  with  the  language  of  the  section  it«elf .  In  this  conflict  of 
authority  we  refer  to  the  Full  Bench  the  question  whether  the 
decree  of  the  District  Munsif  against  which  the  first  defendant 
appealed  proceeded  upon  any  ground  common  to  defendants  Noa. 
2  and  3  so  as  to  make  section  544  applicable. 

The  appeal  came  on  for  hearing  in  due  course  before  the  Full 
Bench  constituted  as  above. 

The  Hon.  Mr.  i.  A.  Oovindaraghava  Ayyar  and  K.  8.  Rama- 
euHimt  Sastri  for  appellants. 

r.  F.  Muthulcnshna  Ayyar  for  T,  V.' Seahagiri  Ayyar  for  first 
respondent. 

The  Court  expressed  the  following 

Opinion. — ^We  have  no  hesitation  in  answering  in  the  afiirm- 
ative  the  qaestion  referred  to  us  for  decision.  The  decree  of 
the  District  Munsif  against  which  an  appeal  was  made  to  the 
District  Court,  did  proceed  upon  one  ground  which  was  common 
to  all  the  defendants,  viz.,  that  the  plaintifE  was  the  reversionary 
heir  of  the  deceased  Punishotham.  It  was  therefore  competent  to 
the  District  Judge  on  the  appeal  of  the  first  defendant  against  the 
whole  decree  to  reverse  the  decree  in  so  far  as  it  affected' the  other 
defendants  also  though  thev  had  not  joined  in  the  appeal.  AU 
that  is  necessary  under  the  terms  of  section  544,  Civil  Procedure 
Code  is  that  the  decision  appealed  against  should  have  proceeded 
on  any  ground  common  to  all  There  is  nothing  in  the  Beckon 
to  warrant  the  importation  into  it  of  the  qualifications  sug^^ested- 
in  the  case  of  Syed  Huffsain  v.  Madan  Khan  and  ot/ier8{2).  The 
earlier  decisions  of  this  Court  in  Yerrabalu  Viraragaoa  Reddi  v, 
Abdul  Kitadir  Sahib  and  anot/i£r{Z),  and  Se^hadri  v.  KriaAnan 
and  other8{4:)y  in  our  opinion  proceed  on  a  right  construction  of 
the  law.  We  oveirule  the  decision  in  Syed  Huasam  v.  Madam 
Khan{2). 

As  pointed  out  in  Seahadri  v.  JmAnan(4),  the  reason  for  the 
rule  in  question  is  the  avoitlance  of  incongroity  in  judicial  decisioniS 
on  the  same  facts. 


(1)  I.L.E.,  28  Mad.,  122.  (2)  I.L.B.,  17  Mad.,  206. 

(8)  4  M.H.C  Jl.,  26.  (4)  I.L.R.,  8  Mad.,  192. 
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In  these  oiroamstanoes  we  do  not  think  it  neoessarj  to  review  Dhuttaloob 
the  deoisions  of  the  Calcutta  High  Court  mentioned  in  the  order      ^^^^^^ 
of  reference.  PaidigIntam 

SUBBAYIA. 


Th^  case  came  on  for  final  hearing  before  (Subrahmania 
Ayyar  and  Wallis,  JJ.)  when  the  Court  delivered  the  following 

JuDQMEKT. — The  second  appeal  is  dismissed.  The  appellants 
will  pay  the  first  defendants  costs. 


APPELLATE  SIDE— FULL  BENCH. 

Before  Mr.  Justice  Subrahmania  Ayyar^  Mr.  Justice  Benson 
and  Mr.  Justice  Miller. 

DONTARAJU  SXJBBARA.YUDU  (Oountbe-petitioner),  1907. 

Appellant,  January  17, 


V. 

NEKKALAPUDI  LINGAYYA  (Pktitionbe),  Respondent.* 

Bent  Secovery  Act  (Madras)— Act  VJII  of  1865,  ss.  41,  43,  Qd—'  Judgment'— 
DecUicn  of  Collector  ietting  a^ide  an  order  for  ejectment  wnder  9.  41,  i«  a 
'judgment*  and  appealable  aa  such. 

The  term  'judgment'  at  uaedin  Madras  Aot  VIII  of  1865  mast  be  held  to 
inolnde  all  deoisions  of  a  Golleotor  determining  the  rights  of  parties.  Where  a 
tenant,  ordered  to  be  evicted  under  seotion  41  of  the  Act,  applies  to  the  Collector 
to  set  adde  the  order  evicting  him,  the  decision  of  the  CoUeotor  on  such 
application  it  a  *  judgment '  whether  the  application  of  the  tenant;  is  considered 
as  a  plaint  in  a  summarj  suit  to  set  anide  the  improper  eviction  or  as  an  appeal 
under  seotion  43  or  not,  and  an  appoal  lies  against  such  judgment  under  section 
69  of  the  Bent  Becovery  Act. 

Such  right  of  appeal  exists  in  favour  of  the  landholder  as  well  as  of  the 
tenant. 

Madai  Thalavoy  Kummarasamy  Mudaliyar  v.  Nallckannu  Tevan,  (5  M.H.O.B., 
289),  not  approved. 

Petition  under  seotion  43  of  Rent  Recovery  Act  to  set  aside  the 
order  ejecting  the  petitioner  from  the  counter-petitioner's  land. 

*  Second  Appeal  No.  125^  of  1905,  presented  against  the  order  of  £.  L. 
Yaughan,  Esq.,  District  Judge  of  Godavari  at  Bajahmundry,  in  Appeal  Suit 
Ko.  165  of  1904,  presented  against  the  ord(5r  of  E.  L.  Thornton,  Ksq.,  Sub-Collector 
of  Ellore,  in  Petition  No.  1807  of  1908  in  Ejectment  Application  No.  8  of 
1908. 


July  16. 
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On  tiie  6th  Julj  1903  an  application  was  made  by  the  oouniw- 
petitioner  to  the  Snb-Colleotor  to  ejeot  the  petitioner,  his  tenmi^ 
under  section  41  of  Act  VIII  of  1865.  A  warrant  was  iaspad 
under  section  43  and  served  by  a£Bxture  on  the  25tfa  July  1903,' tke 
petitioner  having  been  reported  absent  from  his  house  on  the  li4h 
August  1903.  No  appeal  was  preferred  by  the  tenant  aiOi  tlie 
warrant  was  made  absolute  on  16th  August  1903.  The  oounter^ 
petitioner  was  put  in  possession  on  the  2nd  September  1903. 

The  petitioner  alleged  that  the  warrant  issued  by  the  Court  <m 
26th  July  1903  was  never  served  on  him  and  prayed  thai  the 
order  of  16th  August  1908  be  cancelled.  The  oounter*petitioner 
urged  that  there  was  no  provision  in  Act  VIII  of  1866,  undor 
which  petitioner's  prayer  oould  be  granted  and  that  his  only 
remedy  was  by  suit  in  a  GivH  Court. 

The  Sub*Co]lector  set  aside  his  previous  order.  On  appeal,  the 
District  Judge  held  on  the  authority  of  Madai  Thalavay^Kummctfa" 
eamy  MvdaUyar  v.  Nallakannu  Tevan{l)  that  the  order  of  ike 
Collector  was  not  a  judgment  and  that  no  appeal  lay.  Tlie 
counter-petitioner  appealed  to  the  High  Court.  The  case  came  in 
the  first  instance  before  (Subrahmania  Ayyar  and  MiUw,  JJ.) 
who  made  the  following  Order  of  Beference  to  the  Full  Beneli 
which  was  as  follows : — 

Obdbb  of  Befebence  to  a  Full  Bench. — ^The  question 
raised  in  this  case  is  whether  an  appeal  lay  to  the  Distriet  Court 
against  an  order  of  the  Collector  setting  aside  his  previous  ot&tr 
for  the  issue  of  a  warrant  for  the  ejectment  of  a  tenant  under 
section  41  of  the  Bent  Becovery  Act  VIII  of  1866  and  dedinisig 
to  order  ejectment. 

In  Madai  Thahwoy  Kvmmaraeamy  MudaUyar  v.  NaU&kamm 
Tevan{l)  it  was  held  that  a  tenant  who  was  ordered  to  be  ejected 
by  an  order  of  the  Collector  passed  on  an  appea]  preferred  against 
the  issue  of  a  warrant  under  section  41  was  not  entitled  to  appeal 
to  the  District  Court,  the  groimd  of  the  decision  being  that  the 
order  was  not  a  judgment  in  a  summary  suit. 

With  reference  to  orders  passed  under  section  10  ejeoting  a 
tenant  for  failure  to  accept  a  patta  as  settled  by  the  Collector,  it 
has  been  held  that  no  appeal  lay  to  the  District  Court,  but  in 
Nara^mhamami  v.  Lah8hmamma(2)y  however, a  different  view  was 


(1)  5  M.H.C.R.,  289. 


(2)  I.L,B.,  22  Mad,,  436. 
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adopted  ou  the  ground  that  seotion  73  of  the  Aot  implied  that  an  Domya&mo 

order  for  ejectment  under  section  10  was  a  judgment,  and  in     BATvav 

Vmikata  Pc^yya  Bao  v.  Venkata  8ubbayya{  1 ),  an  order  refusing  to 

eject  under  the  same  section  was  also  held  to  be  a  judgment.    The  ^    pusi 

language  of  seotion  78  seems  to  be  wide  enough  to  cover  all 

judgments  for  ejectment  whether  the  ejectment  is  under  section 

10  ixt  section  41.     On  the  other  hand  section  44  provides  that 

**  upon  delivery  of  possession  (in  pursuance  of  the  warrant  under 

section  41)  the  tenancy  existing  between  the  defaulter  and  the 

landholder  shall  cease  and  determine,  unless  an  action  shall  be 

brcmght  in  the  proper  Court  of  Civil  Judicature,  within  one  month 

to  reverse  such  delivery  of  possession,  and  shall  be  prosecuted  to 

a  mccessful  termination."    This  would  seem  to  imply  that  so  far 

as  the  tenant  is  concerned,  if  he  is  ejeoted  under  the  Collector's 

order  his  remedy  is  by  a  suit  only,  but  so  far  as  the  landholder  is 

ooncttrned,  the  question  is  whether  if  the  Collector  decides  against 

him  and  disallows  the  ejectment,  that  decision  should  not  be 

ooneidered  a  judgment  in  a  summary  proceeding,  against  which 

he  18  entitled  to  appeal. 

Having  regard  to  the  apparent  conflict  between  the  decision  in 
Mudai  Thcdavcy  Kummarascmvy  Mudaliyar  v.  NuUdkanfm  Tevan(2) 
and  the  principle  of  the  decisions  allowing  an  appeal  against  orders 
directing  or  refusing  ejectment  passed  under  section  10,  we  refer 
t9  the  Full  Bench  the  question  whether  in  the  present  case  an 
appeal  lay  to  the  District  Court  against  the  decision  of  the 
Collector  reversing  his  previous  order  and  refusing  to  eject  the 
respondent. 


The  appeal  came  on  for  hearing  in  due  course  before  the  Full 
B«a<di  constituted  as  above. 

JT.  Subrahmania  Sdstri  for  appellant.  The  question  is  whether 
an  appeal  lies  to  the  District  Court  against  a  decision  of  the 
Collector  reversing  his  previous  order  for  eviction  under  section 
41  of  Act  VIII  of  1865.  Tlie  object  of  the  Act  is  to  provide  a 
landlord  with  an  easy  mode  of  collecting  bin  rent  without  resort- 
ing to  a  Civil  Court,  [He  referred  to  the  various  provisions  for 
pattas  and  muchilikas,  the  distraint  of  property,  etc.]  Sections 
50  to  68  of  the  Act  lay  down  the  procedure  in  summary  suits 

(1)  I.L.K.,  25  Mad.,  463.  (2)  5  M.H.O.R.  289. 
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DoHTABui;  under  the  Act,  and  section  69  provides  for  appeak  from  all  fifti^ 
wkivvxj  '^^^^  under  the  Aot.  Sections  70  to  78  deal  with  the  ezeontio& 
of  judgmentsi  and  section  78  deals  with  judgments  for  ejeoimeiBt 
or  reinstatement  of  tenant  in  possession  and  will  apply  to  ordan 
under  sections  10  and  41 ;  section  60  lays  down  the  powers  of  IhB 
Collector  and  orders  for  ejectment  under  section  10  were  hdd  to 
be  judgments.  Narcamhaswami  v.  Ldkshmammai} )  and  Vefikaia 
Papayya  Rao  v.  Venkata  8ubbayya{2)  were  referred  to. 

The  only  question  is,  whether  the  decision  is  a  judgment 
within  section  69.  Section  73  is  wide  enough  to  cover  all  oases  of 
ejectment  whether  under  section  10  or  41.  The  case  of  Madai 
Thalavoy  Kummarammy  Mudaliynr  v.  ^allakanni^  r«wn(3)  was 
wrongly  decided.  The  application  of  the  tenant  may  be  treated 
as  a  summary  suit  under  section  12  and  then  the  decision  will  be 
a  judgment. 

P .  Narayanamurthy  for  respondent.  There  is  no  appeal  against 
orders  under  sections  41  and  43  which  are  not  judgments  within 
section  69.  Judgment  means  only  a  judgment  under  section  68, 
pronounced  in  a  summary  suit  in  which  the  procedure  laid  down 
in  sections  50  to  68  has  been  followed.  Section  41  only  authoriaea 
the  issue  of  a  warrant.  It  is  not  a  judgment.  An  order  of  eject* 
ment  under  section  10  follows  on  a  suit  under  section  9  and 
stands  on  a  di£Ferent  footing.  Order  of  ejectment  under  section 
10  is  followed  by  a  warrant  under  section  70 ;  no  such  procedure 
under  section  41.  In  the  case  of  warrants  under  section  41,  they 
are  executed  by  police  officers  and  there  is  no  provision  for 
waiting  till  the  expiry  of  the  period  for  appeal. 

Section  44  provides  that  the  tenancy  should  cease  if  the  order 
is  not  cancelled  by  a  Oivll  Court.  The  appellate  order,  if  it  seta 
aside  the  original  order  of  ejectment,  will  therefore  be  infructuoua, 
in  cases  in  which  the  order  is  against  the  tenant.  It  is  anomalous 
to  suppose  that  the  right  of  appeal  is  given  to  the  landlord  alone. 
Madai  Thalaooy  Kumtnaraamy  MudaUyar  v.  NaUakaninu  Tewmi^) 
was  rightly  decided. 

The  Court  expressed  the  following 

Opinion. — Upon  the  facts  stated  in  the  order  of  the  Collector, 
it  seems  to  us  that  the  right  view  to  take  is  that  the  petition  of 


(1)  I.LJI.,  22  Mad.,  4«6.  (9)  IX.B.,  25  Mad.,  468. 

(8)  5  M.H.C.B.,  289. 
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the  tenant,  dated  the  18th  October  1903,  on  which  the  Collector  Dontabajtt 
took  aotion  was,  in  truth,  a  plaint  in  a  summary  suit  by  the  tenant  bayudu 
to  set  aside  his  improper  eviction  under  colour  of  a  process  taken 
under  sections  41  to  43  of  the  Act.  In  this  view  the  decision  of 
the  Collector  cancelling  the  warrant  and  the  delivery  under  it,  was 
a  ^^  Judgment "  against  which  the  landholder  was  entitled  by 
section  69  to  appeal  to  the  Civil  Court. 

Even  in  the  view  that  the  petition  of  the  tenant  was  an  appeal 
under  section  48,  we  hold  that  the  decision  passed  thereon  is  a 
'*  Judgment,''  against  which  an  appea^lies  under  section  69, 

The  term  "  Judgment ''  is  not  defined  in  the  Act,  and  must 
therefore  be  understood  as  including  all  decisions  by  the  Collector 
which  determine  the  rights  of  parties.  There  can  be  no  doubt 
that  when  an  appeal  is  preferred  by  a  tenant  under  section  43,  the 
matter  of  the  application  of  the  landholder  on  which  the  warrant 
is  issued  em  parte  becomes  litigious  and  has  to  be  decided  upon 
evidence  as  any  other  contested  matter  of  right,  and  the  Collector 
must  act  judicially  in  dealing  with  the  evidence. 

The  provision  of  section  44  that  the  tenancy  shall  determine 
upon  the  delivery  of  possession  unless  an  action  shall  be  success- 
fully brought  by  the  tenant  in  the  Civil  Court,  is  not  decisive 
against  the  view  that  an  appeal  lies  against  the  decision  of  the 
Collector  when  the  tenant  raises  an  objection  to  the  execution  of 
the  warrant.  It  is  obvious  that  the  provision  as  to  the  ejectment 
of  a  tenant  not  possessing  a  saleable  interest  was  intended  for  the 
benefit  of  the  landholder,  as  may  be  inferred  from  the  limitation 
of  the  right  of  suit  by  the  tenant. 

To  hold  that  no  appeal  lies  against  the  decision  would  be  to 
place  the  landholder  at  a  disadvantage  and  compel  him  to  have 
resort  to  the  comparatively  dilatory  and  expensive  remedy  of  a 
suit  in  the  Civil  Courts.  In  this  view,  it  must  be  conceded  that 
the  right  of  appeal  exists  in  favour  not  only  of  the  landholder, 
but  also  of  the  tenant. 

The  decision  in  Madai  Thalavoy  Kummaraaamy  Mudaliyar  v. 
Nallakannu  Tevan(l)  is,  no  doubt,  opposed  to  this  view,  but  in 
that  judgment  sufficient  effect  was  not  given  to  the  fact  that  an 
appeal  is  allowed  by  section  43.  Nor  do  we  see  any  serious 
injustice  in  adopting  the  view  we  have  taken.    In  the  present  case 


(1)  5  M.H.CBn  889. 
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DoxxAftiMo  ^  tenant  who  oUegea  that  he  posseaaeB  a  saleable  intevael  would  Iw 
subjected  to  serious  hardship  if  no  appeal  lay. 

It  is  scarcely  necessary  to  point  out  that  the  police  officer  who 
has  to  execute  the  warrant  in  tiixe  event  of  the  tenant's  appeal 
under  section  43  being  decided  against  him,  should  postpoBA 
delivery  until  the  expiry  of  the  30  days  allowed  for  an  appeal^ 
and,  if  an  appeal  is  made,  delivery  of  possession  may  be  stayed  by 
the  Court. 

We  therefore  hold  that  au  appeal  lay  in  the  present  caso  to 
the  District  Court.  * 


The  case  came  on  for  final  hearing  before  (Subrahmania  Ajryar 
and  lililler,  JJ.)  when  the  Court  delivered  the  following  judgment* 

Judgment — ^Following  the  opinion  of  the  Full  Bendi  ik% 
decree  of  the  lower  Appellate  Court  is  reversed  and  the  appeal  !• 
remanded  to  it  for  disposal  according  to  law. 

The  costs  will  abide  and  follow  the  result. 


APPELLATE   CIVIL. 


1906. 

July  10  11, 

12. 

1907. 
August  5. 


Before  Mr.  Justice  Subrahmania  Ayyar  and  Mr.  Justice  Be9%80H. 

JOTI  KURTJVETAPPA  and  othbes  (DEPaNDANTs  Nos.  1  to  5 
AND  FntsT  DBFB^DA^T's  Leo/l  Bspre&ektatits), 
Appbixants  in  Appbal  Suits  Nop.  88  and  74  or  1903, 


IZAEI  SUtUSAPPA  AND  oiHBBs  (Plaintiffs  and  Dbfbndants 

Nos.  1],  12,  11  to  19  AND  LXOAL  BbPBESBNTATIYB  OF  NiNfiTBfiNTU 
DbFENDANT),  BeSFONDBVTS  in  BOTH.* 

Civil  Procedure  Code,  A  ci  XIV  o/ 1882, 8, 876 — *  Lawful  agreement  or  eompromiee  '— 
*  B  elates  to  the  suit* -^  Cow  promise  in  a  suit  for  money  hy  which    the  agreed^ 
amount  is  charged  on  property  is  kiirfuland  the  relief  by  tcay  of  charge  *  r9late9 
to  the  suit.* 

The  laogaage  of  section  375  of  the    Code  of  Civil  Prooednre  is  wide    Mid 
general  and  does  not  preclude  parties  from  settling  their  disputes  on  such  law* 


*  Appeals  Nos.  38  and  74  of  1903,  presented  against  tiie  decrses  of  Lewis 
Moore,  Esq.  Bistn'ot  Judge  of  Bellary,  in  Original  Suits  Nos.  15  and  16  of  1898. 
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f  al  terms  m  they  might  agree  to  without  being  rentricted  to  sooh  r^ef  a«  one  j^., 

oulj  of  the  parties  had  chosen  te  olaim  in  the  plaint.  KqaOV^T- 

In  a  salt  for  money,  where  the  plaint  prays  for  a  simple  money  decree,  an         ^^^A 
agreement,  by  which  the  parties  agree  that  the  amount  decreed  according  to  the         Izam 

compromise  should  be  a  charge  on  certain  properties,  is '  lawful '  and  *  relates  to  Sibusafva. 
the  suit '  so  as  to  be  embodied  in  the  decree. 

Th£  facts  of  the  case  are  folly  set  out  in  the  judgment. 

P.  JB.  Sundara  Ayyar  and  K,  Srinivasa  Ayyangar  for  second  to 
sixth  appellants  in  Appeal  Suit  No.  38  of  1903. 

K.  Srinivasa  Ayyangar  and  8,  Srinivaea  Ayyangar  for  second 
to  sixth  appellants  in  Appeal  Snit  No.  74  of  1903. 

The  Hon.  Mr.  P.  8.  8iva%wami  Ayyar  for  first  respondent 
in  both* 

JiTDGMKNT. — In  Appeal  No.  38  of  1903 — The  plaintiff  is  the 
head  of  a  mutt  in  the  Bellary  district.  A  predecessor  of  his 
brought  Original  Suit  No.  17  of  1880  in  the  Sub-Judge's  Court 
of  the  district  against  the  principal  members  of  the  family  of 
defendants  Nos.  1  to  6,  on  certain  bonds  for  money  said  to  have 
been  executed  by  Santhappa  (the  father  of  the  first  defendant) 
and  Basalingappa  (the  father  of  the  third  defendant)  as  mana- 
gers of  the  family.  The  daim  of  the  plaintiff  was  adjusted  by  a 
compromise  entered  into  between  him  and  the  defendants  in  the 
suit^  except  the  then  second  defendant.  By  that  compromise  it 
was  agreed  that  the  plaintifi^  was  to  receive  Rs.  7,828-4-10  and 
costs  Bs.  1,685-13-6  in  eleven  equal  instalments,  and  the  amount 
was  made  a  charge  on  certain  immoveable  property  of  the  defend- 
ants, with  interest  at  12  per  cent,  in  default  of  regular  payment. 
The  compromise  was  communicated  to  the  Court  which  recorded  it 
and  passed  a  decree  in  accordance  therewith  in  1883.  The  decree 
was  assumed  to  contain  an  order  for  sale  of  the  property  in  default 
of  regular  payment  until  1897,  when  it  was  decided  in  execution 
proceedings  between  the  parties  that  the  decree^holder  was  not 
entitled  to  enforce  the  charge  otherwise  than  by  a  suit.  As  a 
•  result  of  that  order,  the  present  suit  was  filed  to  recover  the 
balance  due,  viz.,  Rs.  19,275-10^7  by  sale  of  the  property 
charged. 

The  District  Judge  gave  a  decree  in  favour  of  the  plaintiff 
except  in  respect  of  the  amount  payable  for  the  first  and  second 
instalments,  the  recovery  of  which  he  held  was  barred  by 
limitation. 
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The  defendants  Nob.  1  to  5  appeal  against  the  decree  so  far 
as  it  is  against  them,  and  the  plaintiff  files  a  memorandam  of 
objections  in  regard  to  the  two  instalments  disallowed.  In  <ihe 
appeal,  the  question  raised  by  all  the  appellants  in  common  is  as  to 
the  validity  of  the  charge  purported  to  have  been  created  by  the 
decree.  The  argument  is  that  the  claim  of  the  plaintiff  in  Original 
Suit  No.  17  of  1880  was  only  for  money  due  under  bonds  which 
gave  no  charge  on  the  defendants'  property,  and  that  it  was  there- 
fore not  competent  to  the  Court  to  give  a  decree  creating  a  oharge 
even  though  the  defendants  agreed  to  such  a  charge  as  one  of  the 
terms  of  the  compromise  to  be  embodied  in  the  decree.  Section 
375  of  the  Civil  Procedure  Code  provides  "If  a  suit  be  adjusted 
wholly  or  in  part  by  any  lawful  agreement  or  compromise  or  if 
the  defendants  satisfy  the  plaintiff  in  respect  to  the  whole  or  any 
part  of  the  matter  of  the  suit,  such  agreement,  compromise  or 
satisfaction  shall  be  recorded,  and  the  Court  shall  pass  a  decree  in 
accordance  therewith  so  far  as  it  relates  to  the  suit,  and  such  decree 
shall  be  final,  so  far  as  it  relates  to  so  much  of  the  subject-matter 
of  the  suit  as  is  dealt  with  by  the  agreement,  compromise  or 
satisfaction." 

We  see  nothing  in  this  language  to  preclude  the  Court  from 
embodying  in  the  decree  the  charge  which  the  parties  agreed  to 
as  security  for  the  debt.  The  agreement  was  ^'  lawful,"  and  it 
*'  relates  to  the  suit,''  that  is,  to  the  matter  of  the  claim  in  the  case. 
In  the  claim  as  made  in  the  plaint  there  was.  it  is  true,  no  prayer 
to  have  the  amount  charged  on  the  property,  but  there  is  nothing 
in  principle  or  in  the  language  of  the  section  which  we  have 
quoted  to  restrict  the  relief  to  be  granted  in  accordance  with  a 
compromise  to  what  is  prayed  for  in  the  plaint  or  less.  If  that 
were  the  intention  of  the  legislature  it  would  have  found  no 
difficulty  in  expressing  the  intention  in  suitable  language.  On  the 
contrary,  the  language  used  is  wide  and  general,  and  it  is  obvious 
that  it  would  be  highly  inconvenient  if  the  parties  should  not 
be  allowed  to  settle  their  disputes  on  such  lawful  terms  as  they 
might  agree  to  without  being  restricted  to  such  relief  as  one  omy 
of  the  parties  had  chosen  to  claim  in  the  plaint.  No  doubt  the 
language  employed  by  this  Court  in  the  oase  of  Venkappa  Nayanim 
V.   Thimmappa  Nayanifn(l)  which  was  followed  in  MutAiwi/a^ 


(1)  I.L.E.,  18  MmL,  414. 
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RaguncUha  Udayana  Tevar  v.  Thandavaraya  Tttmbiran{l)  lends 
Bome  support  to  the  oontention  of  the  appellants.  But  in  that 
very  case  the  actual  deoision  shows  that  the  Court  allowed  reliefs 
not  claimed  in  the  plaint,  but  agreed  to  by  the  parties  as  part  of 
the  compromise.  In  these  circumstances  we  do  not  feel  compelled 
to  accept  the  restricted  construction  of  section  875  involved  in  the 
language  of  the  Court  in  that  case. 

We  are  therefore  unable  to  accept  the  appellants'  contention 
on  this  point,  and  we  hold  that  the  charge  created  by  the  decree 
in  Original  Suit  No.  17  of  1880  is  vaUd.  In  this  view  it  is 
unnecessary  to  consider  the  other  contentions  urged  on  behalf  of 
the  appellants  on  the  footing  that  the  Court  had  no  power  to  charge 
the  property  by  its  decree. 

On  behalf  of  the  first  defendant  the  further  contention  was 
raised  that  the  compromise  was  without  the  sanction  of  the  Court 
and  therefore  was  not  binding  on  him  as  he  was  a  minor  at  tbe 
time.  On  behalf  of  defendants  Nos.  4  and  5  it  was  also  urged 
that  as  they  were  not  impleaded  in  Original  Suit  No.  17  of  1880, 
no  decree  should  have  been  given  against  them  without  trying  the 
defence  which  they  raised  to  the  effect  that  the  debt  was  one  not 
binding  on  them  as  members  of  a  joint  family.  No  findings  have 
been  given  by  the  District  Judge  on  these  contentions  and  no 
reasons  are  stated  for  considering  that  no  findings  are  necessary. 
In  our  opinion  they  go  to  the  root  of  the  case  against  these 
defendants  and  must  be  decided.  As  regards  the  memorandum 
of  objections  it  has  been  urged  that  if  the  time  during  which 
the  execution  petition  filed  on  the  )i?5th  November  1895  and 
disposed  of  on  the  VMh  December  1897  was  pending  be  excluded 
in  computing  the  period  of  limitation,  the  suit  would  not  be 
barred  in  respect  of  the  first  and  second  instalments.  Assuming 
that  these  proceedings  were  prosecuted  with  due  diligence  the 
plaintiff  would  be  entitled  under  section  14  of  the  Limitation 
Act  to  the  exclusion  of  that  time  in  computing  the  period  oi 
limitation. 

We  must  therefore  ask  the  District  Judge  to  submit  findings 
on  the  following  issues  :— 

(1)  Was  the  compromise  entered  into  on  behalf  of  the  first 
defendant  by  his  then  guardian  ad  litem  f 
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(2)  Wm  tke  compromise  eanotioned  by  the  Ooturfc  on  b^alf 
of  the  minor  P 

(3)  Were  the  debts  contracted  from  plaintiff's  predecessor  for 
tiie  family  purposes  of  fourth  defendant  and  fifth  defendant  aftd 
are  these  defendants  liable  to  plaintiff  to  satisfy  his  present  claim  7 

(4)  Were  the  proceedings  in  E.P.  No  41  of  1895  int>8eonted 
with  due  diligence  by  the  decree-holder  ? 

Fresh  evidence  on  both  sides  may  be  taken.  The  findings 
should  be  submitted  wiUiin  two  months.  Ten  days  will  be 
allowed  for  filing  objections. 

Judgment. — In  Appeal  No.  74  of  1903— For  the  reasons 
stated  in  our  judgment  in  appeal  No.  38  of  1908  we  hold  that  the 
charge  created  by  the  decree  is  valid ;  bet  we  will  ask  the  Distriot 
Judge  to  submit  a  finding  on  the  following  issues,  viz. : — 

(1)  "  Was  compromise  entered  into  on  bdialf  of  the  first 
defendai^t  by  his  then  guardian  ad  litem  ? 

(2)  ''  Was  the  compromise  sanctioned  by  .the  Court  on  behalf 
of  the  minor  ? 

(3)  '*  Were  the  debts  contracted  from  plaintiff^s  predecessor  far 
the  family  purposes  of  fifth  defendant  and  is  this  defeudant  liable 
to  plaintiff  to  satisfy  his  present  claim  ? 

(4)  «'  Were  the  proceedings  in  E.P.  No.  43  of  1895  proeeouted 
with  due  diligence  by  the  decree-holder  ? 

Fresh  evidence  on  both  sides  may  be  taken.  The  findings 
should  be  submitted  within  two  months.  Ten  days  will  be 
allowed  for  filing  objections. 

Incompliance  with  the  above  judgments,  the  District  Judge 
submitted  the  following 

FiNDiKos. — I  return  my  findings  on  the  issues  set  out  in  tbe 
concluding  paragraph  of  the  High  Court's  judgment  in  Appeal 
No.  38  of  1903  (Original  Suit  No.  15  of  1898  of  the  Distriot 
Court,  Bellary) . 

The  Vakils  agreed  that  such  fresh  evidence  as  was  taken  should 
be  considered  as  far  as  might' be  ....  common  to  both 
Suits  Nos.  15  and  16  of  1898.  Five  witnesses  were  examined 
for  the.pliantiff  and  none  for  the  defendants. 

lit  issue, — The  compromise  itself  is.  not  on  record  and  the 
same  remark  applies  to  all  the  original  documents  connected  intii 
Suits  Nos.  17  and  19  of  1880,  which  are  the  predecessors  of  Suits 
Nos.  15  and  16  of  1898,  respectively.    The  plaintiff,  therefore,  has 
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beon  pattogreat  difficulty  in  proving  after  this  lapse  of  time  any 
affirmative  proposition  he  wishes  to  make.  It  appears  from 
ezliibit  C  (page  29  of  the  documents  printed  in  Appeal  No  f38  of 
1908)  the  decree  in  Original  Snit  No.  17  of  1880,  that  the 
Baeinamah  was  filed  by  all  the  parties.  So  also  the  decree  in 
Original  Suit  No.  19  of  18S0  recites  (see  eAibit  A  printed  at 
page  19  of  the  documents  in  Appeal  No.  74  of  1903)  that  the 
Bazinamah  was  put  in  by  both  parties. 

Exhibits  D  and  G  show  that  first  defendant's  guardian  along 
with  the  other  defendants  was  being  allowed  time  to  pay  up  the 
amounts  decreed.  It  is  not  denied  that  the  compromise  was 
entered  into  by  first  defendant's  then  guardian  ad  litem.  Defend* 
ants  Nos.  2  and  4  in  Original  Suit  No.  15  of  1898  who  are  the  third 
and  fourth  defendants  in  Original  Suit  No.  16  of  1898,  are  still 
alive.  They  have  not  been  called  to  maintain  the  negative.  I 
have  no  hesitation  whatever  in  finding  the  first  issue  in  the  • 
affirmative. 

2»k2  itrne. — ^First  defendant  was  not  a  minor  when  the  Suits 
Nos.  15  and  16  of  1898,  were  filed — ^he  was  a  minor  only  at  the 
time  of  the  compromise.  From  lH8i  to  1898  no  question  of  the 
Court's  sanction  was  ever  raised.  In  the  absence  of  records  and 
owing  to  the  death  of  Vakils  engaged,  it  is  impossible  to  say  that 
the  trying  Judge  expressly  sanctioned  the  compromise  in  so  many 
words.  Looking  to  the  fact  that  the  debts  were  incurred  mostly 
on  Santhappa's  scrip,  it  seems  to  me  the  height  of  impudence 
for  the  first  defendant  who  claims  to  be  the  adopted  son  of 
Santh^ppa's  son  to  contend  that  the  compromise  is  not  shown  to 
have  been  for  his  benefit.  By  the  compromise  plamtiff  give  up  a 
portion  of  his  claim  and  other  persons  eased  the  burden  primarily 
resting  on  the  shoulders  of  Santhappa  and  his  brother's  son 
Basalingappa  who  were  the  joint  managers  of  the  family  and  the 
persons  who  had  made  themselves  responsible  on  the  bonds.  All 
.1  can  say  on  this  issue  is  that  I  should  have  sanctioned  the  com- 
promise on  behalf  of  the  minor  had  the  matter  come  before  me  as 
Judge.  The  evidence  taken  now  and  on  previouB  occasions  shows 
the  family  to  be  a  joint  agricultural  family  living  in  patriarchal 
style.  Owing  to  the  long  time  it  was  engaged  in  this  litigation 
and  the  difiiculty  on  the  part  of  outsiders  in  getting  precise 
information  about  the  changes  in  the  families  due  to  deaths,  there 
{lave  beep,  omissions  in  brin^g  individual  Dftmes  on  to  the  reeordt 
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JoTi        For  instanoe,  in  Suit  No.  17  of  1880  the  fonith  brother  Chenna 
^^^tT^'    Veerappa's  branch  was,  through  ignorance,  not  brought  on  the 
V*  record,  and  in  Suit  No.  19  of  18d0  only  two  of  three  sons  of  tbe 

/  SiButAppA.  said  Chenna  Yeerappa  were  brought  on.  AU  the  branches,  how- 
ever, recognized  the  family  nature  of  the  expenditure  by  joining 
in  the  compromise  decree — ^the  fifth  defendant  alone  taking  ad« 
vantage  of  the  fac^  that  his  name  was  by  oversight  not  included 
as  one  of  Chenna  Yeerappa's  sons  contests  the  point. 

Whether  the  expenditure  of  so  large  a  sum  on  tank  irrigation 
was  beneficial  or  not  is  not  a  matter  which  affects  the  character  of 
the  expenditure  qua  family  expenditure.  It  was  thought  by  tiiGBe 
in  the  family  who  had  the  mt^nagement  of  its  affairs  and  who  were 
considered  most  competent  to  judge  that  it  would  be  beneficial 
and  it  was  acquiesced  in  by  the  other  members.  That  it  baa 
turned  out  as  a  matter  of  fact  to  be  an  unfortunate  undertaking 
^  in  nowise  affects  the  character  of  the  outlay  which  was  a  Intimate 
one  for  an  agricultural  family  to  embark  on.  There  may 
have  been  want  of  foresight  or  wrong  calculations  or  insufficient 
knowledge:  all  that  can  now  be  said  is  that  the  undertaking 
might  have  turned  out  well  and  it  has  turned  out  badly.  The 
same  might  be  said  of  many  legitimate  commercial  undertakings 
which  fail  but  which  could  not  for  that  reason  be  stigmatised  as 
speculative,  wild  or  immoral.  Therefore,  I  cannot  attach  any 
weight  to  the  contention  that  the  minor  defendants  were*  not 
benefited  by  the  expenditure  undertaken  by  the  adult  members 
of  the  family  and  I  answer  both  parts  of  the  third  ibsue  (remanded) 
in  the  affirmative. 

4th  isHue, — Execution  proceedings  were  pending  from  25th 
November  1895  till  18th  December  1897.  On  the  former  date 
E.P.  No.  41  was  put  in  and  an  order  for  sale  was  made.  Exhibit 
E  (page  33  of  printed  paper  in  Appeal  No.  74)  is  an  application 
by  defendants,  dated  9th  Beptember,  1896,  asking  for  three 
months'  time  to  pay,  plaintiff  haviug  agreed  to  the  extension. 
This  was  allowed  by  the  District  Judge  on  13th  August. 
Plaintiff  must  have  again  applied  for  sale  as  on  28th  January  1897 
the  plaintiff  and  defendants  put  in  a  joint  petition  (exhibit  D) 
to  allow  one  and  a  half  months'  time  for  payment.  This  petition 
seems  to  have  been  received  in  the  District  Ccurt  on  6th  February 
1897.  One  and  one-third  months  from  February  would  bring  the 
time  near  the  Court's  recess  and  in  June  1897  the  8ub-Couit  was 
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stationed  at  Bellary.  On  8rd  September  1897  the  defendants 
tamed  round,  took  various  legal  objections  to  the  plaintiff's  applica- 
tion for  sale  and  drove  him  to  bring  fresh  snits.  I  aih  unable  to 
find  in  the  history  of  the  execution  proceedings  that  plaintiff  was 
guilty  of  negligence.  The  extensions  granted  after  order  for  sale 
was  made,  were,  on  the  representation  of  the  defendants  that  the 
amount  was  a  large  one  and  they  could  not  pay  it  up  at  once. 
The  periods  of  grace  asked  for — ^three  pionths,  and  one  and  a  half 
months^ — wore  not  in  the  circumstances  excessively  long.  I  find 
the  fourth  issue  in  the  affirmative. 

These  Appeals  and  the  Memoranda  of  objections  coming  on  for 
final  hearing  after  the  return  of  the  above  findings,  the  Court 
delivered  the  following 

Judgment. — As  regards  the  binding  character  of  the  debts  we 
have  no  hesitation  in  agreeing  with  the  District  Judge  that  the 
loans  were  raised  for  purposes  binding  on  the  family.  The  oral 
evidence  is  all  in  one  way,  and  the  conduct  of  the  adult  members 
of  the  family  who  were  not  parties  to  the  compromise  is  consistent 
with  no  other  view.  Among  the  parties  to  the  compromise  there 
was  an  adult  male  member  who  was  not  a  party  to  the  instrument 
under  which  the  loan  was  raised,  and  his  being  impleaded  was  on 
account  of  his  having  become  the  manager  of  the  family  at  the 
time  of  the  suit.  These  circumstances,  coupled  with  the  fact  that  no 
objection  was  taken  to  the  proceedings  taken  in  execution  from 
1883  to  1897,  fuUy  warrant  our  conclusion.  As  regards  the  first 
defendant's  contention  that  the  compromise  was  not  sanctioned 
there  is  oral  evidence  that  it  was  sanctioned.  This  evidence  is  un- 
contradicted and  as  all  the  record  except  the  compromise  has  been 
destroyed  and  the  Vakils  are  dead,  we  are  unable  to  hold  that  the 
plaintiff  has  failed  to  discharge  the  onus  that  is  on  him  on  this 
question.  We  therefore  dismiss  the  appeals  with  costs  of  the 
plaintiffs.  We  allow  the  memoranda  of  objections  as  regards  the 
first  and  second  instalments  and  the  decree  of  the  lower  Court  will 
be  modified  in  this  respect  with  costs  throughout  on  these  sums. 
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APPELLATE  CIVIL. 

Be/ore  Sir  Arnold  White,  Chief  JusticCy  Mr.  Justice  Boddam 
and  Mr.  Justice  WalUs. 

1907.  PINDIPROLU  SOORAPARVJU  (Plaintifp),  Appbllaht, 

April  22, 25  p^ 

PINDIPROLU  VEERABHADRUDXJand  othees 
(Dbpbndahts  Nos.  6,  1  to  6  and  7),  Rbspondbkts.* 

Hindu  Law,  reverHonera— Agreement  to  divide  revereion  when  it  ehonld  fcdl  tn, 
createe  no  vested  right,  hnt  only  right  to  claim  specific  performance. 

Three  brobhem  8,  B  and  K  and  their  father  made  an  arrangement  whidi 
amounted  tc  a  division  of  the  family  properties.  The  father  and  B  and  K  con- 
tinued, however,  to  live  togrether.  The  father  died  first  and  then  B,  leaving 
him  surviving  A  his  widow  and  B  his  daughter.  A  and  B  did  not  olaim  B'«  share, 
but  were  content  with  maintenance.  There  was.  however,  no  surrender  bj  A  of 
her  rights.  8  and  K  entered  into  an  agreement  between  themselves  to  ths 
effect  that  K  should  enjoy  B^a  share  and  maintain  A  and  B^  8  being  given  a 
■mall  pieoe  of  land  at  once  and  that  after  A*8  death,  8  was  to  take  half  of  Wa 
share.  B  died  unmarried  in  A*a  life*timeand  8  predeceased  A  who  died  in  1891. 
In  a  suit  bronght  in  1901  by  the  son  of  S  to  recover  one-half  share  of  B'a  property : 

HM  (Wallis,  J.,  dissenting)  that  £  and  K  were  expectant  reversionary  heirs 
and  the  agreement  between  them  was  in  efiFect  to  divide  the  reversion  when 
it  shoold  fall  in.  The  right  of  K  as  snob  presumptive  reversionary  heir  was 
incapable  of  transfer  on  the  principle  embodied  in  section  6  of  the  Transfer  of 
Property  Act,  and  the  agreement  did  not  operate  to  vest  any  property  in  S  aa 
from  the  date  of  agreement  and  the  snit  was  noi  therefore  maintainable. 

Per  BoDDAM,  J. — The  agreement  gave  only  a  right  to  claim  specific  per  formanoe 
thereof  when  the  reversion  should  fall  in,  which  right  became  barred  aa  it  was 
not  enforced  within  the  statutory  peood  after  the  death  of  the  widow. 

Per  Wallis,  J. — The  Mndow  not  having  claimed  her  husband's  share  and 
having  contented  herself  with  maintenance,  8  and  JTwere  not  in  the  position  of 
expectant  heirs,  although  the  widow  by  asserting  her  right  might  have  reduced 
them  to  that  position.  Under  the  circnmHtances  the  agreement  was  something 
more  than  a  mere  contract  in  the  pan  of  K  to  convey  to  S  a  half  share  on  the 
widow^s  death.  The  'iffeot  of  the  agreement  was  to  give  S  a  vested  interest  in 
a  half  shai'o  in  the  lands  to  tako  effect  in  possession  on  the  widow's  deaUi  and 
the  suit  was  therefore  maintainable. 

Suit  for  possession  of  land. 

Plaintiff  alleged  that  his  father  Subbamia,  Krishnayya,  the 
father  of  the  first  defendant  and  paternal  grandfather  of  defendants 

•  Second  Appeal  N'o.  14G6  of  1901;,  presented  against  the  decree  of  M.fi.By. 
T.  Varada  Row,  Additional  Subordinate  Judge  of  Oodavari  at  Rajahmundrj,  in 
Appeal  Suit  No.  129  of  1902,  presented  against  the  decree  of  M.B.Rj. 
y.  Krisbtnamurti,  District  Munsif  of  Cooanada,  in  Original  fibit  l(o.^llpLpf  1901. 
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Nos.  2  to  6,  aud  one  Bajagopaladu  were  brothers,  and  that  they    pihdipbolv 
beoame  divided  long  ago  and  lived  separately.     Krishnayya  and  SooBAPABAaF 
Rajagopaludu  carried  on  their  cultivation  jointly.     Bajagopaladu  Pindipbolu 
died  leaving  a  widow  and  daughter  him  surviving.    Erishnayya   bhadm^u 
took  possession  of  the  property  left  by  Rajagopaludu.    There- 
npoD,    the   plaintifi's   father,    Subbanna,  claimed    a    moiety  of 
the  property.    An  agreement  (exhibit  A)  was  come  to  between 
Krishnayya  and  Subbanna  in  May  1837,  whereby,  the  former 
undertook,  in  consideration  of  his  being  permitted  to  enjoy  the 
property  of  Rajagopaludu  during  the  lifetime  of  his  widow,  not 
to  encumber  the  property  in  any  way,  to  perform  the  marriage 
ceremonies  of  Bajagopaludu's  daughter,  and  give  her  4  acres  of 
land  as  dowry,  and  maintain  the  widow ;  and  agreed  that  the 
land  should,  on  the  widow's  death,  be  divided  between  himself 
and  Subbanna.    The  daughter  died  unmarried  and  the  4   acres 
agreed  to    be    given    to    her    remained  in    the    possession    of 
Erishnayya.     Erishnayya  having  neglected  to  pay  the  widow's 
maintenance^  she  filed  Original  Suit  No.  267  of  1846  in  the  Pedda- 
par  District  Munsif 's  Court  against  the  two  brothers  and  obtained 
a  decree  directing  Eriehnayya  to  pay  her  Bs.  12  annually   and 
Subbanna  fia.  2  annually  for  clothes.     Subbanna  predeceased  the  * 
widow  who  died  on  the  15th  May  1891.     After  his  deaths  the 
plaintiff   called  upon  Erishnayya  to'  effect   a  division,  but  the 
property  remained  in  the  enjoyment  of  the  latter  up  to  his  death. 
The  defendants  Nos.  1  to  6  having  refused  to'  divide  and  g^ve 
plaintiff  his  share  therein,  he  brought  this  suit. 

Defendants  pleaded,  inter  alia^  that  the  agreement  (exhibit  A) 
was  not  genuine  and  that  plaintiff  could  claim  nothing  under  it. 
The  material  portion  of  exhibit  A  is  as  follows  :— 

'^  Eharamama  sannad  executed  on  Saturday  the  2nd  Yaisakha 
Suddha  of  Havilambi  (6th  May  1837)  in  favour  of  the  elder 
brother  Pindiprolu  Subbanna  Gam  by  lis  younger  brother 
Krishnayya.  While  we  brothers  enjoying  the  property  of  landa, 
etc.,  as  per  settlement  formerly  made  by  our  father  Lakshmana 
Eavi  Garu,  my  elder  brother  and  your  younger  brother  Raja- 
gopaludu and  our  father  Lakshmana  Eavi  Qaru  were  till  now 
living  jointly  with  me  and  they  died.  So  the  particulars  of  agree- 
ment  we  have  both  entered  into  are — that,  since  Bajagopaludu 
had  no  sons  and  since  his  share  was  in  my  possession  I  should 
perform  the  marriage  of  his  daughter  and  we  should  both  consent 
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P1NDIP8OLU  aod  give  that  girl  for  her  *  pasupu  knnkuma '  (pin  moaey)  as  per 

8opEAPAm.ju  ^^  father's  orders  land  of  K  half  *PaUy  Pandum'  (ten  tooiM 

Pi^iDipRoLu  geed  area)  out  of  Eajagopaludu's  share,  that  I  should  pay  the  main- 

BHADBUDu.  tenanoe  allowanoe   of    Rajagopalodu's  i^idow    from  out  of  the 

remaining  land;  that   yon  should  never  have  any  conoem  in 

Rajagopaludu's  house-site  ;  that  I  should  give  up  forthwith  the 

^  Pati '  site  held  by  me  till  now  to  the  east  of  your  site  and  I 

should  hold  the  entire  ^  Pati '  site  near  my  house  ;  that  we  should 

after  the  death  of  Rajagopaludu's  wife  divide  into  two  equal 

shares  the  land  remaining  after  excluding  the  ten  tooms  of  land 

given  to  the  girl  and  4)he  house-site  given  me  and   each  pay  three 

rupees  of  kattubadi." 

The  District  Munsif  held  that  exhibit  A  was  genuine  and 
that  plaintiff  had  acquired  a  right  imder  it  to  his  share  in  the 
plaint  properties  and  decreed  in  his  favour. 

On'appeafthis  decree  was  confirmed  with  some  modifications. 

The  plaintiff  appealed  and  first  and  seventh  respondents  put  in 
memorandum  of  objections. 

F.  iJamjsam  for  appellant. 

r.  F.  Seshagiri  Ayyar  for  first  respondent. 

T.  F.  Muthukrishna  Ayyar  for  seventh  respondent. 

The  appeal  first  came  on  for  hearing  before  (Sir  Arnold 
White,  0  J.,  and  WalUs,  J.)  when  their  Lordships  delivered  the 
following  judgments : — 

Sir  Abnold  White,  G.J. — I  think  this  case  must  be  dealt 
with  on  the  footing  that  the  tliree  brothers,  viz.,  the  plantiff's 
father  Subbanna,  the  first  defendant's  father  Krishnayya,  and 
Bajagopal,  had,  before  the  agreement  of  1837  entered  into 
between  Subbanna  and  Krishnajya,  become  divided  in  status.  The 
plaintiff's  claim  to  possession  of  quarter  of  the  property  now  in  the 
possession  of  the  first  defendant's  family  is  based  on  the  agreement 
of  1837*  When  this  agreement  was  entered  into  the  rights  of  the 
two  brothers  were  rights  in  reversion  on  the  death  of  Bajagopal's 
widow.  I  do  not  think  that  the  agreement  operated  so  as  to 
vest  half  of  the  property  in  Subbanna  as  from  the  date  of  the 
agreement.  On  the  death  of  Bajagopal  the  right  of  succession 
to  the  property  was  in  the  widow.  She  was  no  party  to  the 
agreement  of  1837  and  never  renounced  her  rights  of  succession. 
There  is  nothing  to  show  she  was  aware  of  the  agreement.  In 
her  suit  for  maintenance  her  claim  was  not  against  Krishnayya 
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under  the  agreement  but  against  both  brothers  under  the  general  Pindipbolu 
law.     The  two  brothers  oould  not  of  course  divest  the  widow  of  Sooeapabaju 
her  rights  by  an  agreement  between  themselves.     Krishnajja's  Pindipeolu 
right  was  only  that  of  a  presumptive  reversionary  heir  and  thi»   bhadbudu. 
right  on  the  principle  of  law  embodied  in  section  6  of  the  Transfer 
of  Property  Act,  he  oould  not  convey  to  Subbanna.    See  Manickam 
PiUaiy.  BamaUnga  Pillai{l).    On  the  death  of  the  widow  the  party 
entitled  to  the  property  as  reversioner  was  Erishnayya — Subbanna 
having  predeceased  the  widow.    The  agreement  of  1887  being 
in  my  view  ineffective   for  the  purpose  of  conveying  any  title 
to  Subbanna,  I  think    the    plaintiff's  suit  faib  and  should  be 
dismissed. 

Wallis,  J. — I  think  the  decree  of  the  District  Munsif  is  right. 
Subbanna,  Kajagopal  and  Krishnayya  were  three  brothers  and 
during  the  life-time  of  their  father  it  would  appear  from  recitals  in 
exhibit  A  which  are  the  only  sources  of  information  that  a  settle- 
ment was  made  which  probably  amount  to  a  partition,  but  that  after 
it  the  two  younger  brothers  and  their  father  continued  in  joint 
possession  of  a  portion  of  the  family  property,  in  which  case  they 
would,  if  there  had  been  a  partition,  have  been  tenants  in  common. 
The  father  died  first  and  then  one  of  the  brothers  Bajagopal 
leaving  a  widow  and  daughter.  If  there  had  been  a  partition  the 
widow  and  the  daughter  were  his  heirs,  but  they  do  not  at  any 
time  appear  to  have  made  any  claim  to  the  property  and  possibly 
were  jxot  in  a  position  to  show  that  what  had  taken  place  in  the 
father's  life-time  amounted  to  a  partition.  For  whatever  reason 
they  never  claimed  to  succeed  to  Rajagopal's  share  but  where 
content  with  maintenance.  Under  these  circumstances,  I  do  not 
think  the  two  brothers  were  under  any  legal  duty  to  advise  them 
as  to  their  rights  or  to  give  them  what  they  did  not  claim.  After 
I^jagopal's  death  the  recitals  in  exhibit  A  show  that  a  question 
arose  as  to  the  re8])ective  rights  of  Subbanna  and  Erishnayya  to  . 
succeed  to  Rajagopal's  share,  and  they  agreed  as  between  them- 
selves that  Krishnayya  was  to  maintain  the  widow,  that  a  piece  of 
land  was  to  be  given  ito  the  daughter^  and  that  Subbanna  was 
to  get  a  small  piece  of  land  at  once  and  ultimately  half  of 
Bajagopal's  share  but  not  until  the  widow's  death.  This  settle- 
ment  was  embodied  in  exhibit  A  and  the  effect  of  it  was  in  my 

(l)I.LJt.,29Mad.,p.  120. 
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PiKDiPBOLu  opinion  to  give  Subbanna  a  vested  interest  to  the  lands  to  tAe 
SooEAPABAJu  gifg^t  jjj  possession  on  the  widow's  death.  It  is  in  mj  opinion 
PiNDipaoLu  something  more  than  a  mere  contract  by  Erishnayja  to  convey 
BUADBuon.  a  share  to  Subbanna  on  the  widow's  death  as  it  does  not  recognize 
any  title  in  Erishnayya  to  the  whole  property,  but  without  going 
into  that  question  provides  by  way  of  settlement  between  the  two 
brothers  that  Eiishnayya  is  to  have  the  whole  of  Bajagopal^s 
share  with  the  exception  mentioned  above  for  the  widow's  life  and 
that  Subbanna  is  to  take  half  at  her  death.  The  two  brothers 
when  executing  exhibit  A  were  not  in  my  opinion  in  the  positicn 
of  expectant  heirs,  although  the  widow  might  possibly  have 
succeeded  in  reducing  them  to  that  position  by  proving  that  there 
had  been  a  legal  partition  in  the  life-time  of  Bajagopal,  but  she 
made  no  such  attempt  or  claim,  and  the  two  brothers  in  exhibit 
A  were  dealing  with  property  of  which  one  of  them  was  in  actual 
possession  and  to  which  there  was  apparently  no  other  claimant 
forthcoming.  Even  if  the  two  brothers  were  under  a  legal  duty 
to  advise  the  widow  and  her  daughter  as  to  their  rights,  the 
recitals  in  exhibit  A  do  not  show  dearly  and  beyond  all  doubt 
that  there  had  been  a  partition  which  would  have  entitled  hw  to 
succeed  as  heiress  to  her  husband.  Exhibit  A  of  course  did  not 
bind  the  widow  and  when  her  maintenance  fell  into  arrears  she 
ignored  it  and  sued  both  brothers  which  was  her  proper  course  if 
there  had  been  no  partition  in  Bajagopal's  life  as  the  joint  family 
property  in  the  hands  of  both  brothers  would  have  been  liable  l(or 
her  maintenance.  In  that  trial,  exhibit  B  was  produced  by 
Subbanna  and  relied  on  apparently  by  him  as  an  answer  to  the  suit 
as  against  him.  It  was  not  then  suggested,  and  apparently  did 
not  occur  to  anybody  that  there  was  anything  fraudulent  or 
illegal  about  exhibit  A  and  any  such  fraud  or  illegality,  ehould^  I 
think,  be  very  strictly  proved  by  Krishnayya's  representatives  when 
as  defendants  in  the  present  suit  they  seek  to  escape  from  perform- 
ing the  terms  of  an  agreement  of  which  they  have  enjoyed  tbe 
benefit.  In  my  opinion  they  have  failed  to  prove  any  such  fraud 
or  illegality.  As  I  think  the  plaintiff's  right  to  possession  only 
arose  on  the  widow's  death  in  1891,  I  agree  with  the  Disteict 
Munsif  that  article  144  of  the  Limitation  Act  is  apphcable  and 
that  the  suit  is  in  time.  I  cannot  agree  with  the  Subordinate 
Judge  that  there  must  be  an  enquiry  as  to  what  items  were  in 
possession  of  Bajagopal,  as  exhibit  A  shows  that  even  if  tiiere 
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had  been  a  partition  Eliishuayya  and  Bajagopal  oontmned  in  Pimdipbolu 
possession    of  their  shares    as  tenants   in  common  withont  any      ^^J^'aju 
partition  by  metes  and  bound.    As  to  items  12  and  120  dealt  with  Pikdiprolu 
in  the  ninth  issue,  if,  as  is  not  denied,  they  formed  part  of  the    bhadrudu. 
lands  dealt  with  by  exhibit  A  and  were    in  the  possession  of 
Ejdshnayya  at  the  date  of  exhibit  A,  the  plaintiff  is  entitled  to 
have  them  taken  into  account  in  giving  the  plaintiff  a  fourth 
share  of  the  whole  undivided  shares  of  Erishnayya  and  Kajagopal 
whether  Krishnayja  and    his  representatives  have  parted  with 
possession  of  them  or  not.     With  regard  to  seventh  issue,  there  is 
no  evidence  that  any  property  was  ever  given  to  the  daughter  and 
I  would  therefore    restore  the  District  Munsif's  decree  by  giving 
the  plaintiff   a  fourth  share  of  the  properties  claimed  in  the 
plaint. 

[Owing  to  the  above  difference  of  opinion,  the  appeal  was  re- 
ferred to  Boddam,  J,,  under  the  provisions  of  section  575  of  the 
Code  of  Civil  Procedure.  The  appeal  was  accordingly  heard  by 
his  Lordship  who  delivered  the  following.] 

JtJDOMENT. — The  suit  was  brought  to  establisli  the  plaintiff's 
right  to  one-quarter  of  certain  land  in  the  possession  of  the 
defendant. 

Practically,  the  only  question  seriously  argued  before  me  was 
the  right  of  the  plaintiff  to  succeed  in  his  action  under  exhibit  A. 

It  is  admitted  that  the  brothers  Subbanna  Rajagopal,  and 
^Krishnayya  were  divided  and  that  thenceforth  Subbanna  lived 
separate  though  Bajagopal  and  Erishnayya  lived  together.  After 
the  death  of  Bajagopal  (who  left  a  widow  and  a  daughter) 
Subbanna  and  Erishnayya  executed  exhibit  A  in  1887.  There 
is  nothing  to  show  that  Bajagopal's  widow  knew  anything  about 
the  execution  of  exhibit  A.  At  the  time  of  the  execution  of 
exhibit  A,  Erishnayya  was  in  possession  of  the  share  of  Bajagopal 
and  by  exhibit  A,  Subbanna  and  Erishnayya  purport  to  deal  with 
his  property  and  arrange  that  Erishnayya  shall  maintain  the 
widow,  marry  the  daughter,  and  remain  in  possession  of  substan« 
tially  the  whole  of  Bajagopal's  property;  and  the  document 
further  contains  these  words  *^  we  should  after  the  death  of 
Eajagopal's  widow  divide  into  two  equal  shares  the  land."  The 
plaintiff's  suit  depends  upon  the  interpretation  to  be  put  on  these 
words  in  exhibit  A  in  the  circumstances  under  which  it  was 
executed. 
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PiNDiPKoLD         It  is  admitted  that  the  widow  nerar  sturendered  her  estate; 
SooBAPARAju  ^^^  .^   jg^Q  ^j^^  ^j^^  brought  a  suit  against  Subbanns  and 

PiNDiPRoiu  Krishnayya  for  maintenance  and  alleged  that  in  1843  they  had 
BHADBUDu.  agreed  at  her  request  to  pay  her  Bs.  16  a  year,  and  had  paid  hfir 
one  year's  maintenance  only.  At  the  heariug  exhibit  A  was  put  in 
evidence  by  Subbanna,  but  in  spite  of  it,  a  decree  was  giyeii  for 
the  widow  directing  Erishnayya  to  pay  her  Bs.  12,  and  Snbbaima 
to  pay  her  B«.  2  per  annum.  Tt  seems  to  me  tolerably  clear  firom 
this  that  the  widow  when  she  brought  her  suit  was  ignorant  thrt 
her  husband  and  his  two  brothers,  Subbanna  and  Krishnayya,  wOTe 
ever  divided  and  she  sued  the  defendants  as  the  widow  of  a  mem- 
ber of  an  undivided  family,  of  which  Subbanna  and  Krishnayya 
*  were  the  survivors.  It  is  argued  that  as  exhibit  A  was  put  in  evi- 
dence in  this  suit,  and  the  widow  took  no  steps  to  assert  her  right 
to  her  husband's  lands,  she  acquiesced  in  exhibit  A.  This 
is,  however,  immaterial  inasmuch  as  she  never  surrendered  her 
rights. 

The  widow  died  in  May  1891.  The  plaintiff  is  the  son  of 
Subbanna*  who  predeceased  the  widow  and  the  defendant  is  the 
son  of  SjrishDayya  who  survived  the  widow.  Bajagopal's  share 
had  remained  in  the  possession  of  Krishnayya  and  the  defendant 
from  the  time  of  Bajagopal's  death  and  the  plaintiff  now  claims 
half  of  Bajagopal's  share  under  exhibit  A. 

It  is  contended  that  Subbanna  obtained  under  exhibit  A  a 
vested  interest  in  half  of  Bajagopal's  share  which  passed  to  the 
plaintiff  at  his  death. 

In  my  opinion  exhibit  A  conveys  no  title  to  Subbanna.  K 
is  a  mere  agreement  between  two  expectant  reversionary  heirs  to 
divide  when  the  reversion  falls  in.  As  presumptive  reversionary 
heirs  they  could  not  convey  their  reversionary  rights  and  in  my 
opinion  did  not  pretend  to  do  so  by  exhibit  A.  At  the  death  of 
the  widow,  therefore,  the  plaintiff's  only  remedy  in  my  opinion 
was  to  sue  Krishnayya  for  specific  performance  of  the  contract 
made  by  exhibit  A.  This  right  became  barred  vnthin  three  yearn 
of  May  1891  when  the  widow  died.  The  plaintiff^s  action  there- 
fore fails  and  should  be  dismissed  with  costs  throughout. 
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APPELLATE  CIVIL. 

Before  Mr.  Jus^  Benson  and  Mr.  Justice  Boddam. 

SBIMANT  RAJA  YARLAGADDA  MALLIKABJUNA  PRASADA        l^^» 
NAIDU,  ZAMINDAR  OP  CHALLAPALLI  (Dufendant),  ""^    \ 

Appbllant  in  all, 
«r. 
KUCHl  JAGGAYYA,  GANGAMMA,  RAMAYYA,  SUBBAYYA 
Plaihtiffs  (BKBPONPurTB)  IN  SscoND  Appbals 
Nos.  26  TO  29  OF  1906* 

Rtnt  Recovery  Act  (lfaira«),  Act  VUI  of  1866— Eafc^awye  ofpatta  and  muchiUka 
not  neeisaary  between  tamindar  a/nd  indmdar  to  enable  former  to  (ahe  proceed- 
inge  nmder  Act* 

No  axohange  of  patta  and  mnchilika  is  necessar j  to  enable  a  zamindar  to 
take  sommary  proceedings  against  an  inamdar  as  hit  tenant  under  Madras  Act 
Tm  of  1866,  even  when  snoh  inamdar  has  the  kudivaram  right  in  the  land  held 
by  hixa. 

Lakthmi  Narayana  PaniuJu  v.  Venkatarayanamj  (I.L.B.,  21  Mad.,  116),  refer- 
red to. 

Krishnama  Gharlu  y.  Benga  Ohariari  (16  M.L.J.,  489),  referred  to. 

The  plaintifis^  who  were  holders  of  an  Inam  in  the  Zamin  of 
the  defendant,  brought  this  summary  suit  under  the  Bent 
Keooveiy  Aot  to  set  aside  an  attachment  by  the  defendant  in 
respect  of  arrears  of  rent  due  by  plaintiffs  for  fasli  1312-3. 
The  main  ground  on  which  the  plaintiffs  impeached  the  attachment 
was  that  the  defendant,  having  tendered  no  patta  to  plaintiffs,  was 
precluded  from  availing  himself  of  the  summary  procedure  under 
the  Bent  Recovery  Act. 

The  Deputy  Collector  and  the  District  Judge,  on  appeal,  held 
that  the  distraint  was  illegal,  as  no  pattas  and  muchilikas  were 
exchanged. 

Defendant  appealed  to  the  High  Court. 
P.  B.  Sundara  Ayyar  for  appellant. 
The  Hon.  Mr.  P.  8,  Sivaswami  Ayyar  for  respondents. 
Judgment. — The  decision  of  the  District  Judge  that  the  dis- 
traint by  the  zamindar  was  illegal  in  consequence  of  his  having 

*  Second  Appeals  Nos.  26  to  29  of  1906,  presented  against  the  decrees  of 
M.  D.  Bell,  Esq.,  District  Jndge  of  Eistna  at  Masnlipatam,  in  Appeal  Snits  Nos.  22 
to  26  of  1906,  presented  against  the  decision  of  M.B.Ey.  P.  Nagesa  Bow,  Ilead- 
quarters  Deputy  Collector,  Bander,  in  Sammary  Suits  Nos.  246  to  249  of  1904. 
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Zamindab  of  failed  to  exchange  patta  and  mncbilika  with  the  plfiintiffs  cannot 
Challafulli  te  sustained. 

EucHi  The  plaintiffs  are    inamdars,  and   in  the  Fall  Bench  Case 

{Lakshminarayana  Paniulu  v.  VefAairayanam(l))  and  the  cases 
therein  referred  to,  it  was  decided  that  kuch  inamdars  are 
not  bound  to  exchange  pattas  and  muchilikas  with  the 
zamindar,  but  can  be  proceeded  against  as  tenants  under  the 
summary  provisions  of  the  Bent  Seoovery  Act.  It  is  argued  fat 
the  inamdars  (respondents)  that  they  are  also  the  holders  of  the 
kudivaram  or  ryot's  share  in  the  inam  lands,  and  that  tiierefore 
the  zamindar  is  prohibited  from  proceeding  against  them  by 
distraint,  unless  he  has  given  them  a  patta.  But  this  oont^itioB 
is  not  valid.  The  inamdar's  liability  to  pay  /odi  [or  quit-rent  to 
the  zamindar  has  not  its  source  in  the  kudivaram  rights  of  the 
inamdars,  but  in  their  right  to  the  meharam,  as  is  apparent  from 
Exhibit  n.  *In  a  very|  similar  case  {Krishnatiiaehcrlu  v. 
Banga  Chariar{2))y  it  was  expressly  held  that  ^Hhe  oircumstanoe 
that  the  plaintiff  happens  to  possess  the  kudivaram^  right  in  the 
property  in  respect  of  which  he  is  also  inamdar  bound  to  pay 
'  russum '  to  the  landholder  does  not  alter  the  case  or  impoee 
upon  the  landholder  an  obligation  which  would  not  otberwjae 
subsist  between  him  and  the  inamdar.  '^  •""* 

We  must,  therefore,  set  aside  the  decree  of  the  District  Judge 
based  on  this  preliminary  point,  and  remand  the  appeals  to  him 
for  disposal  according  to  law.  Costs  in  this  Court  will  abide  the 
result. 


(1)  I.L.B.,  21  Mad.,  116.  (2)  16  M.LJ.,  489. 


Digitized  byLjOOQlC 


Vol  XXi.]  MAt)BAS  SteRlJSS.  49b 

APPBIiLATB  CIVIL. 

B^ore  Mr,  Justice  Benson  and  Mr.  Justice  Wallis, 

CHINNAPPA  EOWTHAN  (Plaintiff),  Appellant,     •  ^^^^ 

April  9, 10. 
^'  July  18,  S6. 

EGBERT  FISCHER  (Defendant),  Respondent* 

Merger — Decree  in  civil  suit  for  rent  bar  a  subeequent  eu/mmary  proeeedinga  under  ~~ 

Bent  Recovery  Act  by  distreee — Bent  Recovery  Act  (Madrae),  Act   YHI  of 
1865,  a.  39. 

A  oanse  of  Motion  merges  by  reason  of  the  judgment  of  a  Court  of  record  in  a 
•nit  brought  on  tuoh  cause  of  action  and  without  the  judgment  being  satisfied. 

King  v.  Eoare,  (13  U  &  W.,  494),  referred  to. 

A  claim  for  rent  is  a  single  cause  of  action  althongh  it  may  be  recovered 
either  by  distress  or  by  suit,  and  when  the  landlord  sues  for  the  rent  in  a  Giyil 
Court,  such  claim  merges  iu  the  judgment  pcMsed  in  such  suit  and  can  no 
longer  be  distrained  for  under  the  Bent  Becoyery  Act. 

The  plaintiff,  a  ryot  of  tho  Salem  mitta,  brought  this  suit  under 
seoticms  48  and  50  of  Madras  Act  VIII  of  1865  against  the 
defendant,  who  was  the  usufmctory  mortgagee  of  the  mitta,  to 
«et  aside  an  attachment  of  land  under  the  Eent  Eecovery  Act 
for  arrears  of  rent  alleged  to  be  due  by  plantiff  for  fasli  1310. 

The  defendant  having  tendered  plaintiff  a  patta  for  fasli 
1310  and  plaintiff  having  objected  to  same,  the  defendant  took 
action  in  the  Bevenue  Court  alleging  that  the  patta  tendered 
was  proper.  The  Revenue  Court  found  that  the  patta  was  legal 
and  directed  acceptance  of  the  patta  by  plaintiff. 

The  defendant  also  filed  a  civil  suit  against  plaintiff  for 
recovery  of  rent  for  the  same  fasli. 

The  District  Munsif  before  whom  the  suit  was  filed,  held  that 
some  of  the  conditions  of  the  patta  were  improper,  and  gave  a 
decree  for  a  smaller  amount.  On  appeal,  the  District  Court  held 
that  the  patta  having  been  found  improper,  no  decree  for  any  rent 
should  have  beei^  given,  and  dismissed  the  suit.  Subsequent  to 
this  decision,  the  defendant  took  proceedings  by  way  of  distress 
under  section  39  of  the  Eent  Eecovery  Act  in  accordance  with 

*  Second  Appeal  No.  785  of  1905,  presented  against  the  decree  of  M.B.By. 
8.  Gopalachariar,  District  Judge  of  Balem,  in  Appeal  Suit  No.  278  of  190S, 
presented  against  the  decision  of  the  Court  of  the  Head-Quarters  Deputy 
Collector  of  Salem,  in  Summary  Suit  No.  13  of  1902. 
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CiiiNXAPPA   the  decision  of  the  Revenue  Court  which  was  in  his  favour.    The 
RowTHAN    piaj^tiff  g^ga  |.Q  g^^  aside  this  distraint.    The  Deputy  CoUecbtt 

lEoBKRT     iigi(j  that  the  attachment  was  legal    and    dismissed  the  sidi 
Fischer.  .  ^  . 

This  was  confirmed  on  appeal  bj  the  District  Court.    In  his 

judgment  the  District  Judfj^  observes  as  follows  : — 

'^  Plaintiff  (appellant)  now  urges  that  because  the  patta  was 
found  improper  in  the  regular  suit,  the  attachment  made  by 
defendant's  principal  cannot  be  valid.  But  he  admits  that  he 
did  not  bring  to  the  notice  of  the  lower  Court  the  decision  of  the 
District  Munsif^  while  the  lower  Court's  judgment  herein  is 
dated  30th  June  1902.  Farther,  it  seems  to  me  that,  so  far  as 
proceedings  under  the  Bent  Act  are  concerned,  defendant's 
principal  was  warranted  and  protected  by  the  decision  of  the 
Revenue  Court  above  referred  to.  See  also  MtUtukumar^^fpa  v. 
Aruimiga{l)  and  Vedachalla  Oramani  y.Boomiappa  Mudabar[2), 
It  is  perhaps  not  desirable  to  allow  such  a  conflict,  but,  as  the  law 
stands  at  present,  there  is  nothing  to  deprive  the  foroe  of  tiie 
decision  in  the  Revenue  Court  upon  which  the  attachment  was 
based.  It  being  found,  in  Appeal  Suit  No.  272,  that  the  said 
decision  should  be  upheld,  the  appeal  fails  and  is  dismissed  with 
costs." 

T.  B.  Venkatrania  Sastri  for  T.  Subrahmania  Ayyar  far 
appellant. 

T.  Rangachariar  for  respondent. 

Judgment. — ^It  is  urged  in  support  of  the  appeal  that  tlie 
appellant  is  entitled  to  succeed  on  the  ground  that  the  summajry 
attachment  was  illegal,  because  at  the  date  of  the  attachment,  the 
defendant  had  obtained  a  civil  judgment  for  the  amount  of  the 
rent,  which  was  at  that  time  executable  although  that  jodgme^ 
was  under  appeal  and  has  since  been  reversed.  In  giving 
judgment  in  another  case  to  which  the  present  respondent  was  a 
party  {Venkatachelapati  y.  Robert  FiBcher{Z))^  we  observed  that  it 
might  be  that,  where  a  landlord  obtains  a  decree  for  rent  in  a 
civil  suit,  the  debt  would  merge  in  the  decree,  and  further  summary 
proceedings  become  illegal  {Chancellor  v.  Weh%ter{^)),  It  was 
imnecessary  to  decide  the  point  in  that  case,  but,  on  reconsidera- 
tion and  after  hearing  argument,  we  are  still  of  the  same  opinion. 
According  to  the  doctrine  of  merger  as  laid  down  in  King  v. 

(1)  I.L Jt.,  7  Mad.,  146.  (2)  I.LJa.,  27  Had.,  65. 

(3)  I.L.B.,  30  Mad.|  444.  (4)  9  T.L.B.,  SSS. 
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V, 

Robert 

FiSCHEB. 


Hoare{l),  if  there  be  any  cause  of  action  by  one  against  another,  Chinnappa 

and  judgment  be  recovered  in  a  Court  of  record,  the  judgment  is  a 

bar  to  the  original  cause  of  action  which,  as  it  is  said  transit  in 

rem  judicatam.    It  is  quite  clear  that  cause  of  action  merges  by 

reason  of    the    judgment  and    without  sach    judgment    being 

satisfied.     There  is  nothing  opposed  to  this  view  in  Wegg  Prosser 

V.  J?mtw(2),  or  in  Drake  v.  Mitchell{Z)^  which  it  followed.    In 

both  these  cases  there  were  two  causes  of  action  as  pointed  out  by 

Eigby,  L.J.,  the  original  debt  contracted   by  the  several  joint 

contractors  and  the  bill  or  cheque   given  by  one  of    them  as 

collateral  security,  and  all  that  was  decided  was  that  judgment 

against  such  joint  contractor  on  the  bill  or  cheque  would  not 

by  itself  merge  the  right  of  action  on  the  original  debt  which 

was  a  different  cause  of  action,  and  that  a  judgment  on  the 

collateral  security  co;Ud  only  affect  the  right  of  action  on  the 

o^riginal  debt  when  such  judgment  was  satisfied.     Here,  there 

is  dearly  only  one  cause  of  action,  rent  due,  which  may  bo 

recovered  either  by  distress  or  sait.    In  our  opinion,  the  judgment 

in  the  civil  suit  for  rent  merges  the  cause  of  action  for  rent,  and 

such  rent  can  no  longer  be  distrained  for.     The  doctrine  of  merger 

under  these  circumstances  is  an  application  of  the  maxim  Nemo 

debet  bie  vexaripro  una  et  eadem  causa  which  we  consider  applicable 

to  the  circumstances  of  this  country  and   to  the  present  ease. 

It  would,  we  think,   be  very  inconvenient  and  oppressive  to  allow 

the  property  of  the  tenant  to  be  proceeded  as^ainst  simultaneously 

in  execution  of  the  civil  decree  and  by  distress.     There  is,  in  our 

opinion,   nothing  in  the .  terms  of   the   Eent   Recovery  Act  to 

compel  us  to  hold  that  a  landlord  is  entitled  to  go  on  distraining 

for  arrears  of  rent  after  his  cause  of  action  has  merged  in  a 

decree  for  such  arrears.     We  must,  therefore,  reverse  the  decrees 

of  the  lower  Courts,  and  set    aside  the   attachment  with  costs 

throughout. 


(1)  13  M  &  W.,  49*. 


(3)  8  East.,  251. 


(2)  (1895),  1  Q.B.,  108. 
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APPELLATE  CIVIL. 
Before  Mr.  Juetiee  Bmiaon  and  Mr,  Justice^  WaJUe, 

1907.  8ELLAPPA  OHGTTTAB  through  his.axtthobisbd  Aqbnt. 

April29.  BAMASAMI  AYYAB  (Plaiwtiff),  Appkllaht, 

July  17, 16,  ^  '  ' 

85.  V. 


VELAYUTHA  TEVAN  (Dbfendaot),  Besposidbnt.* 

Ben  jadioata  in  rent  auiU— Objection  to  terms  ofpatta  not  taken  in  prevUme 
eummary  suit  cannot  be  tdkm  in  swite  for  snbeequent  year. 

Where    the  tenant    in  a  oummary  snit  brought    against    him   to   enfotroe 
aooeptanoe  of  patta,  does  not  object  to  some  ttipniationt  in  the   patia,  and  tbe 
]adgment    directs  him    to  accept  a  patta  coiitaining   such   stipnlationa,  wjuik* 
judgment  is  a  bar  to  the  tenant    setting  np  the  same  objections  in  a  suit  to 
enforce  patta  for  a  subsequent  jear.  ^ 

Venkiitachalapati  y.  Krishna,  (I.L.B.,  13  Mad.,  287),  followed.  • 

Payments  of  a  yolantary  nature  cannot  be  inolnded  in  the  patta  unless  they 
constitute  a  charge  on  the  land  or  are  payable  with  rent  according  to  established 
law  or  nsage. 

Thv  plaintiEF,  a  zamindar',  saed  to  enforce  aooeptanoe  of  patta  bj 
the  defendant,  his  tenant.  The  defendant  objeoted  to  the  inolu* 
sion  in  the  patta  of  certain  payments  to  ohattrams,  temples,  eto. 
On  behalf  of  the  plaintiff  it  was  oonteaded  that,  in  a  previons  suit 
by  him  against  this  defendant,  the  defendant  was  directed  to 
aoeept  a  patta  containing  the  conditions  now  objected  to,  ^nd  that 
the  defendant  was  barred  by  rea  judicata  from  objecting  to  those 
oonditions. 

The  Depnty  Collector  held  that  the  previous  judgment  was^no 
bar,  and  directed  the  patta  to  be  modified. 

Both  parties  appealed,  and  the  District  Court  held  that,  although 
the  previous  judgment  would  be  res  judicata,  there  was  no  evidenoo' 
to  show  the  precise  terms  of  the  patta  approved  finally  in  that  suit, 
and  he  accordingly  directed  the  acqeptance  of  the  patta  with  Bom^ 
further  modifications. 

Plaintiff  appealed  to  the  High  Court.  % 

P.  JR.  Sundara  Ayyar  for  appellant. 

The  Hon.  Mr.  P,  8.  Sivastoami  Ayyar  for  respondent. 


•  Second  Appeal,  Nos.  476  and  477  of  1906,  presented  against  the  decrees  of 
H.  Moberly,  Esq.,  District  Judge  of  Taajore,  in  Appeal  Suits  Nos.  1318  and  ISM 
of  1905,  presented  against  the  decision  of  Mahdi  Hnssain  Sahib,  D^mlj 
Collector  of  Tanjore  Division,  in  Summary  Suit  No.  119S  of  1905. 
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JXJD6M8NT. — ^The  Distriot  Judge  states  in  his  judgment  that    ssllatpa 
"  there  is  absolutely  no  evidence,  that  Exhibit  J  is  a  copy  of  the    Chbttyab 
patta  approved  of  by  this  Oourt  in  its  judgment  (Exhibit  F)  in  Yelatutha 
Appeal  Suits  Nos.  338  and  339  of  1899,  and  referred  to  in  Exhibit      '^"''^** 
G/'  and  he  therefore  holds  that  the  present  suit  is  not  reajtkiiecUa 
by  reason  of  the  decision  in  those  judgments.     It  i^  now  admitted 
before  us  that  the  statement  of  the  Distriot  Judge  as  regards  the 
patta  is  erroneous.     The  patta,  acceptance  of  which  is  sought  to 
be  enforced  in  the  present  snit,  is  similar  in  its  terms  to  the  pattas, 
aoceptance  of  which  was  enforced  in  the  judgments  (exhibits 
O  and  F). 

The  tenant  objects  to  it,  as  it  includes  certain  fees  for 
temples  and  the  like,  which  he  says  are  of  a  voluntary  character, 
and  which  he  is  therefore  at  liberty  to  discontinue  the  payment  of 
at  any  time.  No  doubt  such  fees  are  primd  facie  of  a  voluntary 
character,  and  cannot  be  included  in  the  patta  unless  they  arer 
shown  to  be  a  charge  on  the  land  or  to  be  pajable  with  the  rent 
according  to  established  law  or  usage  {Siriparapu  Ramanna  v.  Afa^ 
likarjwfia  Prasada  Nat/udu(l)).  But  in  the  former  litigation  these 
very  fees  were  entered  in  the  patta  which  the  landlord  sought  to 
enforce.  No  objection  was  then  raised  as 'to  their  being  payable. 
On  the  contrary,  iu  Exhibit  F,  the  District  Judge  says  :  ''  It  is  not . 
contended  in  this  appeal  that  if  amanipatta"  (t.e.,  pattas  in 
which  the  rent  is  entered  as  a  share  of  the  produce)  *'  could  properly 
be  tendered,  the*  particular  terms  of  the  pattas  actually  tendered 
were  improper."  Under  section  4  of  the  Bent  Eecovery  Act 
Vin,  of  1865,  the  patta  shall  contain  inter  alia  the  rent  payable 
"  including  4ny   fees   or  charges  payable   with    it  according  to 

established  usage  or  to    law and  all  other  sepecial 

terms  by  which  it  is  intended  that  the  parties  shall  be  bound .^' 
If  these  fees  were  not  payable  according  to  established  usage  or 
law,  and  if  the  tenant  was  not  to  be  bouQd  by  their  inclusion  in 
^  *the  patta,  he  should  have  objected  to  their  inclusion  in  the  patta. 
It  was  a  matter  which  might  and  ought  to  have  been  made  a  ground 
of  defence  in  that  suit  As  it  was  not,  we  think,  that*  the  decision 
in  that  suit  renders  the  present  plea  reajudu^ta  ( Venkatachalapaii 
^,Kri%hna{2)). 

We,  therefore,  set  aside  the  decrees  of  the  Courts  below  with 
costs  throughout,  and  direct  the  acceptance  of  the  patta. 

(1)  LLJL,17M»d.,«.  (2)  LL.B.,  18  M^d.,  387.  zed  by  GoOglc 
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APPELLATE  CIVIL. 

B^ore  Mr.  Justice  Boddam  and  Mr.  Justice  Miller. 

1907.  ENTHOLI  KIZHAKKIKANDY  KANABAN  (Puontiot), 

^^f^^*^^'  Apfbllaht, 


VALLATH  KOYLIL  XJNNOOLI  and  othbbb  (Dbpbhdahts) 
Rhsfondbnts.* 

BaU  in  execution  of  decree  on  simple  mortgage  ^Purchaser  at  auch  aaU  em^nci 
maintain  suit  for  possession  against  purchasers  of  the  equity  of  rtdempticm 
subsequent  to  mortgage  but  prior  to  sititf  who  were  not  joined  as  parties. 

Ay  who  held  lanobTin  kanom  tenare,  executed  a  simple  mortgage  on  them  on 
favoar  of  B  and  sabseqaentlj  sold  the  proportios  to  C.  Subseqaent  to  sooh  sale 
B  brought  a  suit  on  his  simple  mortgage  against  A  without  making  C  a  parfcf 
and  obtained  a  decree  for  sale.  D  became  purchaser  at  tlie  sale  held  in  execntkn 
of  the  decree.  In  a  suit  by  D  against  A  and  0  for  possession  of  the  properties 
purchased  at  the  Court  sale  : 

Beld^  that  L  was  not  entitled  to  sue  for  possession,  as  all  that  passed  to  him 
at  the  sale  was  the  right  of  B  as  a  simple  mortgagee. 

Uargu  Lai  Singh  y,  Gobind  Rai,  (I.L.B.,  19  All.,  541),  followed. 

Suit  for  possession  of  land. 

The  facts  of  the  ease  are  suffioiently  stated  in  the  judgment. 

The  Munsif  dismissed  the  sait.  On  appeal  his  decree  was 
confirmed.  The  material  portion  of  the  judgment  on  appeal  is  as 
follows : — 

"  Plaintiff  sued  to  recover  a  paramba  purchased  by  liim  at  a 
sale  held  in  execution  of  the  decree  in  Original  Suit  No.  §33  of  1901 
passed  against  first  defendant  and  another  for  the  amount  of  the 
mortgage  A..  The  second,  third  and  fourth  defendants  claim  to  hold 
the  land  on  the  transfer  deed  of  12th  January  1890  (exhibit  I  is 
copy)  executed  by  first  defendant.  The  District  Munsif  dismissed 
the  suit.     FlaintifiE  appeals. 

The  question  is  whether  the  plaintiff's  claim  under  the  exe- 
cution sale  of  16th  August  1902  is  valid  as  against  the  second 
to  seventh  defendants'  claim  under  the  transfer  deed  of  12th 
January  1890,  of  which  exhibit  I  is  a  copy. 


*  Second  Appeal  K*).  1438  of  1904,  presented  against  the  decree  of  M.R.B7. 
A.  Venkataramana  Pal,  District  Jadge  of  North  Malabar,  in  Appeal  Suit  Ko.  ISl 
of  1904,  presented  against  the  decree  of  M.RJtj.  M.  G.  Krishna  Eao,  Dislnol 
Munsif  of  QnUandy,  in  Original  Suit  No.  259  of  1903.  /   v-.^^lr> 
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The  plaint  land  was  held  by  first  defendant  on  kanom  kuzhi     entuoli 
kanom.    She  mortgaged  it  to  one  Kannan  under  the  original  of    ^^,J^y  *' 
A,  dated  18th  December  1888.    In  Original  Suit  No.  383  of  1901  a    Kanaban 

Vm 

deoree  (C)  was  passed  for  the  sale  of  the  ]and  for  the  mortgage    Vallath 
debt  and  in  exeontion  the  land  was  sold  when  plaintiff  became  the    jj^noqu. 
purchaser — see  the  sale  certificate  F,  dated  16th  August  1902. 
The  opposing  defendants  resisted  the  deliyery  of  the  land  to  the 
plaintiff.    Hence  this  suit  to  recover  the  land. 

The  second  to  fourth  defendants*  plead  that  the  plaintiff's 
auction  sale  F  is  inyalid,  that  they  hold  the  land  as  first  defendant's 
assignees  under  the  deed  I  (copy),  dated  1 2th  January  1890. 

The  mortgagee  under  exhibit  A  was  however  not  justified 
in  obtaining  the  decree  (C)  upon  the  mortgage  (A)  without 
impleading  the  subsequent  mortgagee  under  exhibit  I  and  there- 
fore the  decree  and  the  sale  held  in  execution  thereof  are  not 
binding  on  the  second  to  seventh  defendants  who  are  entitled  to 
have  an  opportunity  allowed  them  to  redeem  the  plaint  mortgage 
A  before  the  property  is  ordered  to  be  sold  for  its  amount. 

On  this  ground  alone,  I  confirm  the  District  Munsif's  decree 
dismissing  the  suit  and  dismiss  the  appeal  with  costs." 

The  plaintiff  appealed. 

M.  Kunj'unni  Nayar  for  appellant. 

F.  Byrvk  Namhiar  for  second  to  eighth  respondents. 

JuDGMBNT. — ^The  first  defendant  held  the  paramba  in  suit  on 
kanom  tenure  and  in  1878  hypothecated  it  to  one  P.  Eanaran 
Chettiar,  who  in  1901  sued  with  another  on  the  mortgage  and 
obtained  a  deoree  for  sale.  At  the  auction  the  plaintiff  was  the 
purchaser.  After  the  hjrpotheoation  but  before  the  suit  thereon, 
the  first  defendant  assigned  all  his  rights  in  the  paramba  to  persons 
'  now  represented  by  defendants  N'os.  2  to  8,  and  these  persons 
were  not  made  parties  to  the  suit  on  the  mortgage.  The  plaintiff 
attempting  to  take  possession  under  his  decree  was  resisted  by 
defendants  Nos.  2  to  8,  and  has  now  sued  to  eject  them. 

It  is  contended  before  us  on  his  behalf  that  he  should  be  given 
a  decree  for  possession  subject  to  the  right  of  defendants  Nos.  2  to 
8  to  redeem  him  within  a  given  time. 

•  The  case  is  on  all  foars  with  Hargu  Lai  Sivgh  v.  Oobind  Z2ai(l), 
a  Fall  Bench  decision  with  which  we  agree.     The  case  of  Dadoba 

(1)  IJiJL,  19. All.,  Ml. 

Digitized  byLjOOQlC 


602 


I'HE  INDIAN  LAW  RBPOBTS. 


[VOL.  XXX 


Knthou 

KUBHAKKI- 
KAKDT 

Kanaean 

V. 

Vallate 

KOTLIL 
UllNOOU. 


Arfunjir.  Datnodar  Baghunath(l)f  on  which  relianoe  is  placed  for 
the  plaintiff  is  distingnishable  on  the  ground  that  in  that  oase  fin 
plaintiff  had  by  his  purchase  obtained  a  right  to  poaaession.  That 
fact  iS)  it  is  true,  not  stated  in  the  report  but  it  is  there  atated  that 
the  ciroumstances  were  the  same  as  in  Dullabhdoi  Devchand  ?. 
Lakahmanadas  8arupehand{2)^  where  the  report  is  dear  on  the 
point. 

In  the  case  before  us  the  plaintiff  had  no  right  to  possession : 
all  he  bought  was  the  mortgagee's  right  the  whole  of  the  equitj 
of  redemption  being  at  the  date  of  the  sale  yested  in  defendants 
Nos.  2  to  8  or  their  predecessor.  The  mortgagee's  right  purchased 
by  the  plaintiff  was  only  the  right  of  a  simple  mortgagee  the 
right  to  enforce  a  stde  and  that  is  the  only  right  which  the  plaintiff 
can  Qow  exercise  against  the  second  to  eighth  defendants  who 
stand  in  the  shoes  of  his  mortgagor :  his  suit  for  possession  was 
rightly  dismissed. 

The  appeal  is  dismissed  with  costs. 


APPBLLATK  CIVIL. 

Before  Mr.  Justice  Boddam  and  Mr.  Jmtiee  WaiUe. 

1907.       MABAPU  THARALU  AND  othebs  (Defbkdants  Nos.  1,  2  Ain>  4), 
Febraary  38.  Apfbllants, 


TELUKULA  NEELAKANTA  BEHABA  Aim  ahothkb 

(PfiAINTIFPS),   RbSPONDBNTS.* 

Landlord  a/nd  Tenani-^Jnamdar,  tenant  imder^No  pretumption  tfcol  tenant  ka* 
permanent  occupancy  right. 

The  position  of  Inamdari  differs  materially  from  that  of  samindars  and  the 
presumption  that  persons  becoming  tenants  of  san^^ndare  after  the  permanent 
settlement  become  occapanoy  t<>nants  does  not  apply  to  persons  who  become  ' 
tenants  under  inamdars.     ^heekati  Zamindar  y.  Ranasoori  Dfiora  (I.L.R.,  33  Msd  , 
318),  referred  to. 


(1)  I.L.B..  16  Bom.,  486.  (2)  I.L.R.,  10  Bom.,  88. 

*  Second  Appeal  No.  1299  of  1901,  presented  against  the  decree  of  W.B.  Ayling, 
Esq.,  District  Judge  of  Ganjam,  in  Appeal  Suit  No.  91  of  1904,  presented  against 
the  decree  of  M.B.By.  G.  G.mgadhara  Bomayajuln,  District  Mnnsif  of  Sompeta, 
in  Original  Snit  No.  616  of  1903. 
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Slit  by  the  plaintiflFs,  inamdars,  to  recover  from  the  defendants      Mahifo 
inam  lands  which,  according  to  plaintiffs,  defendants  were  cultivat-        *  ^^ 
inff  as  tenants  from  year  to  \'ear.     Defendants  contended  that    TifLUKULA 
they  and  their   predecessors  had  been  enjoying  the  lands  with     Bkhaiu. 
permanent  rights  of  occupancy. 

The  District  MunsifE  found  on  the  evidence  that  the  defendants 
were  only  tenants  from  year  to  year,  and  decreed  plaintiffs'  claim. 
His  judgment  was  confirmed  on  appeal. 
Defendants  Nos.  1,  2  and  4  appealed  to  the  High  Court. 

r.  V.  Seshagiri  Ayyar  for  appellants. 

F.  Rameaam  for  respondents. 

JuDOMSNT. — ^We'  think  the  decree  is  right.  The  defendants 
admit  that  they  became  tenants  of  the  plaintiffs'  inamdars,  bat  say 
that  they  obtained  a  permanent  lease  and  have  occupancy  rights. 
No  doubt  in  Cheehati  Zamindar  v,  Banasoori  Dhora{l)y  it  is  held 
that  persons  becoming  tenants  of  zamindard  after  the  date  of  the 
permanent  settlement  presumably  become  occupancy  tenants ;  but 
no  authority  has  been  cited  extending  this  presumption  to  inamdars 
whose  position  materially  differs  from  that  of  zamiiidars,  and  we 
are  not  prepared  to  hold  that,  as  the  case  now  stands>  the  same 
presumption  necessarily  applies  to  persons  becoming  tenants  to 
inamdars.  In  the  present  case,  we  think,  the  onus  of  proving 
occupancy  rights  or  the  terms,  on  which  the  tenancy  subsists,  lies 
on  the  tenant,  as  he  contends  that  he  is  not  a  tenant  from  year  to 
year. 

The  defendants  have  not  |)roved  that  their  tenancy  is  a 
permanent  tenancy,  or  that  they  have  occupancy  rights,  and  their 
appeal  was  therefore  rightly  dismissed.  We  dismiss  this  second 
appeal  with  costs. 

(I)  I.L'E.,  23  Mad.,  318. 
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APPELLATE  CIVIL. 

Brfare  Mr.  Justice  Benson  and  J&-.  Justice  WalHs. 
1907.  AITAMMA  (Petitionbr — Plaiittifp),  Appellaht, 

July  22,  25. 

>■  .. r. 

NABAINA  BHATTA  and  anotbbr  (Lbqal  Bbfbbsbrtatiti 

OF  THE  DbTBNDANTS),   BE8P0HDENT8.* 

Limitaiwn  AcU  Act  XV  o/  1877,  Bch.  11^  art,  79,  eZ.  6— DtcrM  dirmtins  vwm- 
tenance  from  date  of  plaint  is  a  decree  toithin  clause  6 — Ke«  jadioaU— 
Erroneous  decision  on  question  of  laxo  no  bar. 

A  decree  direotiDg  payment  of  future  maintenanoe  from  the  date  of  pUunt^ 
till  death  of  recipieot  at  a  certain  rate,  is  a  decree  for  payment  on  that  date  in 
eyery  subaequent  year  and  the  period  of  limitation  for  the  exeontion  of  rich 
a  decree  is  that  prescribed  by  Gkrticle  179  (6)  of  schedule  11  of  the  LimitatioD  Act. 

An  erroneoQB  decision  on  a  question  of  law  in  a  previous  application  for 
execution  of  such  a  decree  does  not  operate  as  a  bar  in  a  subsequent  application 
to  recover  arrears  which  accrued  subsequently. 

Kaveri  v.  Venleamma,  (I.L.R.,  14  Mad.,  896),  followed. 

The  plaintiff,  the  widow  of  an  undiyided  brother  of  the  defendants, 
brought  a  sait,  Original  Suit  No.  39  of  1876,  for  maintenance 
against  the  defendants  and  the  decree  dated  6th  September  1877 
directed  the  defendants  ^^  to  pay  future  mcdntenanoe  at  the  rate 
of  Bs.  110  per  annum  from  the  date  of  the  plaint  (8th  Julj  1876) 
till  her  death.'' 

No  application  for  execution  was  made  bj  plaintiff  till  10th 
September  1884  when  she  applied  ior  execution  for  Ba.  125,  alleged 
to  be  the  arrears  due  to  her.  The  Subordinate  Judge  rejected  the 
application  as  barred  and  the  High  Court  on  appeal  held  that  the 
decree  did  not  direct  payment  of  maintenance  to  be  made  at  a 
certain  rate  within  the  meaning  of  clause  6,  article  179  of  schedule 
II  of  the  Limitation  Act  and  the  application  was  thereof  barred. 

The  present  application  for  execution  was  put  in  on  10th 
March  1906. 

The  District  Judge  held  that  the  High  Court  having  held  thtf 
decree  barred  in  1884,  it  was  not  executable. 

The  plaintiff — petitioner  appealed  to  the  High  Court. 

J5.  Sitarama  Bau  for  U.  Babu  Boo  for  appellant. 

K.  Narayana  Rau  for  respondent. 

*  Civil  Miscellaneous  Appeal  No.  126  of  1906,  preseoted  against  the  order  <A 
H.  O.  D.  Harding,  Esq.,  District  Judge  of  South  Canara,  dated  6th  June  1W8, 
made  in  Execution  Petition  No.  78  of  1906  in  Original  Suit  No.  39  of  1876. 
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Judgment. — In  1876  the  plaintiff  obtained  a  decree  directing 
the  defendants  to  pay  her  maintenance  at  the  rate  of  Us.  110  per 
annum  from  the  date  of  the  plaint  (8th  July  1876)  until  her  deatli. 
This,  in  oar  opinion,  is  a  decree  for  payment  on  the  8th  July  1877 
and  every  subsequent  year,  and  the  decree  is  one  which  directs 
payment  to  be  made  on  a  certain  date  within  the  meaning  of 
clause  6  of  article  179  of  the  Indian  Limitation  Act  (Lakshmibai 
Bapuj'i  Oka  v.  Madhavrav  Bapuji  OA:a(l),  Kaveri  v.  Venk(wiina{2)), 
If  this  article  be  applied  the  present  application  which  seeks  only 
to  recover  three  years'  arrears  is  clearly  not  barred. 

It  is  said,  however,  that  the  case  is  reB  judicata  against  the 
applicant  by  reason  of  the  judgment  in  Appeal  against  Order  No* 
184  of  1884  in  which  it  was  held  that  a  sihiilar  application  in  this 
suit  was  barred.  No  reasons  were  given  for  the  decision  which,  in 
our  opinion,  is  inconsistent  with  the  later  decision  in  Ktxoeri  v. 
Venkamma(2).  As  an  erroneous  decision  on  a  point  of  law  it  does 
not  in  our  opinion  operate  as  resjudieata^  so  as  to  bar  applications 
to  recover  arrears  of  maintenance  which  have  since  accrued. 

We  set  aside  the  order  of  the  District  Judge  and  remand  the 
petition  for  disposal  according  to  law.     Costs  will  abide  the  result. 


JLlTAMMA 

V, 

Kaeaiva 

BHATT4. 


APPELLATE  CIVIL. 
Before  Mr.  Jueiiee  Benson  and  Mr.  Jmtice  WalUe. 

KUPPUSWAMY  ATYAB,  RjiOBrvflB,  AMMAYYANAIKANUB 
ZAMIN  (Dbfbndant),  Apfbllant, 

SUPPAN  OHETTY  (PLAiirriFP),  Rbspondbht.* 

'  R^t  Recovery   Act    (Madras),  Act    YUl  of  1866,  s.    %o—Heciion   86   •mpotoert 

recBivers  to  &m  undar  the  Act  and  aXao  vhdke$  them  UahU  to  he  sued  witho^ 

leave  of  CoMrte,  * 

A  receiver  appointed  by  Court  is  a  public  officer  holding  lands  in  attachment 

within  the  meaning  of  section  86  of  Madras  Act  VIII  of   1865.    The  seotdon 


1907. 
July  26,  SO. 


(1)  I.L.B.,  12  Bom.,  66.  (2)  I.L.R.,  14  Mad.,  396. 

*  Ciyil  Misoollaneons  Appeal  No.  17  of  1907,  presented  against  the  deoree  of 
Arthur  F.  Pinhey,  Esq.,  District  Judge  of  Madura,  in  Appeal  Suit  Ko.  23  of 
1006,  presented  against  the  decision  of  A.  Edginton,  Sisq.,  Sab-Collector  of 
Dindignl  Dirision,  in  Summary  Suit  Ko.  61  of  1906. 
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BsctiviB  or  ^™P^B^s  ^^  ^^^^  ^^^  ^^'^y  o'  (planting  pattjui  to  tenants  and  the  liabilitj  to   hm 
Ammatta-     sued  ander  the  Act  for  failure  to  do  so.    No  leaye  of  Court  is  necessary   to 
enforce  the  statutory  right  of  suing  such  receiver  conferred  by  the  section. 


NAIXANCB 
2AMllf 

V. 
SUPPAN 

Cnrrr. 


SuKKABY  Suit  under  section  8  of  the  Bent  Recovery  Act. 

The  plaintiff  was  a  tenant  of  the  Ammayvanaikanur  Zamin- 
dary,  and  the  defendant  was  the  receiver  placed  in  charge  of  tiie 
samin  by  the  District  Court. 

The  Sub-Collector  held  that  the  suit  against  the  receiver  was 
not  maintainable  without  the  leave  of  Court. 

The  District  Court  reversed  this  judgment  on  appeal. 

The  defendant  appecded  to  the  High  Court. 

The  Hon.  Mr.  P.  8.  Sivaswami  Ayyar  for  appellant. 

jT.  F.  Seshagiri  Ayyixr  for  respondent. 

J  UDQMBNT. — We  agree  with  the  decision  of  the  District  Judge. 
The  receiver  is  admittedly  a  public  officer  holding  lands  in  attach- 
ment under  the  orders  of  a  Civil  Court  within  the  meaning' -of 
section  85  of  Madras  Act  VIII  of  1865.  By  virtue  of  the  section 
he  is  to  have  authority  to  proceed  against  tenants  in  the  same 
manner  as  the  landholder  and  to  have  all  the  powers  of  a  land- 
holder and  be  subject  to  the  same  restrictions.  The  effect 
of  these  last  words  is,  in  our  opinion,  to  impose  on  him 
the  duty  of  granting  pattas  to  the  tenantis  under  section  3,  and 
the  liability  to  bo  sued  under  section.  8  for  failure  to  do  so. 
Assuming  without  deciding  that  but  for  this  section  the  receiver 
could  not  be  sued  without  leave  of  the  Court,  we  thinlc  tiie  eSeot 
of  the  section  is  to  g^ve  a  statutory  right  of  suit  against  him 
under  section  85,  aipid  that*  no  leave  of  the  Court  is  necessary. 
The  appeal  is  dismissed  with  costs. 
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APPELLATE  CIVIL- 
Before  Mr.  Juatiee  Benson  and  Mr.  Justice  WaVis, 

MANIOKKA  ODAYAN  (Pbtitioniir),  Affbllaht,  X907. 

March  6. 18. 


BAJAGOPALA  PILLAI  and  othbbs  (Rb8pokdsnt8 

N08.    I  TO    5  AND  7  TO  14.  AND  SiXTH    RESPONDENT'S    LbQAL 

Rbpbbsbntativb),  Respondents.* 

Civil  Procedure  Code,  Act  X/F,  o/'l882,  «/».  244,  310--4  -Appeal  lies  under  $.  844 
against  an  order  rejecting  an  application  under  a.  3\0'A  hy  a  transferee  of 
judgment  dehtor  after  Court  tale. 

The  question  of  setting  aside  a  sale  in  exeoation  under  section  SlO-A  o^tht 
Code  of  Civil  Procedure,  is  a  question  relating  to  the  execution  of  the  decree  within 
the  meaning  of  section  24 i  of  the  Code  of  Civil  Procedure  even  when  the  proceeds 
of  such  tale  are  sufficient  to  satisfy  the  decree  and  the  auction-purchaser  is  a 
person  other  than  the  decree-holder. 

Srinivii^^  Ayf/angary.  Ayyathurai  PiUai,  (I.L.B.,'21  Mad.,  416),  followed. 

The  auction. purchaser  at  a  Court  sale  is  the  representtitive  of  the  decree* 
holder  for  the  purposes  of  section  244  of  the  Code  of  Civil  Procedure. 

Savdhu  Taraganar  v.  Hussain  Sahib,  (I.L.E.,  28  Mad.,  87),  followed. 

Baahirjud-din  v.  Jhori  Singh,  (I.L.R.,  19  All.,  140),  not  followed. 

Xdmmod  v,  Locke,  (I.L.E.,  20  Mad.,  487),  not  followed. 

The  transferee  acquiring  an  interest *in  the'propertj  of  the  judgment-debtor 
j-fter  such  property  had  boon  sold  in  execution,  has  a  right  to  apply  under 
section  310- A  of  tlie  Code  of  Civil  Procedure. 

HuMari  Ram  t.  Bodai  Bam,  (1  Calc.W.K.,  279),  dissented  from. 

Erode  ManikJcoth  Krishnan  Nair  v.  Putfiedeth  Chemhaklcoseri  Kriahnan  Nair, 
(I.L.E.,  26  Mad.,  866),  followed. 

An  appeal  lies  under  section  24i  of  the  Code  of  Ci^l  Procedure  against  an 
order  passed  on  an  application  by  such  transferee  to  se*  aside  the  sale  under 
section  310- A. 

This  appeal  arose  in  proceedings  in  exeoatiou  of  the  decree  in 
Original  Suit  No.  1037  of  1903  on  the  file  of  the  Tindivanam 
Munsif's  ("ourt.  Properties  belonging  to  the  first  defendant  were 
sold  in  execution  on  the  28th  August  1906  and  purchased  -by 
various  parties.  The  first  defendant  on  the  I8th  September  1905 
settled  all  his  properties  on  petitioner,  who  applied  on  the  26th 
September  1J)C5  to  set  aside  the  sales  under  section  310-A.  of  the 
Code  of  Civil    Procedure.     The  District    Munsif  rejected    the 

*  Ciyil  Miscellaneous  Second  Appeal  No.  34  of  1906,  presented  against  the  order 
of  F.  H.  Uamnett,  Esq.,  District  Judge  of  South  Arcot,  in  Appeal  Suit  No.  193  of 
1905,  presented  [against  the  order  of  M.R.By.  8.  A.  Swaminatha  Sastri,  District 
Miinsif  of  Tindivanam,  in  Miscellaneous  Petition  No.  358  of  1906, 
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Manickxa    application  holding  that  petitioner  had  no   locus    standi   as  his 
Odatan     interest  accrued  after  Court  sale.     On  appeal  the*  District  Jadge 
Bajaoopala  held  that  no  appeal  lay  from  the  decision  of  the  Munsif. 

FiLLAI. 

Petitioner  appealed  to  the  High  Court. 

r.  F.  Seahagiri  Ayyar  for  appellant. 

T.  Natesa  Ayyar  for  req)ondent. 

JuDGMBNT. — This  is  an  appeal  from  an  order  of  the  District 
Judge  holding  that  no  appeal  laj  to  him  xmder  section  244,  Civil 
Procedure  Code,  from  an  order  passed  by  the  District  Munsif 
rejecting  an  application  under  section  310- A,  Civil  Procedure  Code, 
on  the  ground  that  it  was  not  made  by  the  judgment-debtor  but  by 
a  transferee  who  had  acquired  the  interest  of  the  judgment-debtor 
after  the  date  of  the  Court  sale. 

In  our  opinion  an  appeal  lay  to  the  District  Judge  under  section 
244,  as  the  question  was  one  relating  to  the  execution  of  the 
decree  and  as  it  arose  between  the  representatives  of  the  parties. 
That  the  question  of   setting  aside  a  sale  under  section  3 10- A 
relates  to  the  execution  of  a  decree  was  decided  by  this  Court  in 
Sreenivasa  Ayyangar  v.    Ayyathorai   Pt7Zat(l),  see   also    Chundi 
Cliaran  Mandal  v.  Banke  Behary  Lai  Mandal(2)^     In  both  these 
cases  the  decree-holder  was  the  auction-purchaser  but  that  cannot 
make  any  difference  on  the  point  whether  the  question  waa  one 
relating  to  the  execution  of  the  decree.    According  to  the  decdision 
of  the   JMvy  Council  in  Prosunno  Kumar    Sanyal   v.  Kali  Iku 
Sanyal{Z),  the  words  of  section  244  should  not  be  construed  strictly, 
and  even  on  the  strictest  construction  it  is  not  easy  to  see    how 
the  question  whether  the  decree  was  or  was  not  to  be  executed  by 
sale  ot  the  judgment-debtor's  property  could  be  held  not  to  be  & 
question  relating  to  the  execution  of  the  decree,  even  supposing 
that  the  proceeds  of  the  sale  sought  to  be  set  aside  under   section 
310- A  were  sufficient  to  satisfy  the  decree- holder,  so  that  it  was 
immaterial  to  him  whether  the  sale  was  set  aside  or  not  under  the 
section. 

Assuming  it  to  be  a  question  relating  to  the  execution  of  the 
decree,  the  next  question  is  does  it  arise  between  the  representa- 
tives of  the  parties  to  the  suit.  In  Baahir-ud^din  v.  Jhori  Singh{4] 
it  was  held  under  the  circumstances  of  the  present  case  that  no 

(1)  I.L.B.,  21  Mad.,  416.  (2)  I.L.E.,  26  Cak.,  449* 

O)  I.Ii.B.,  19  Oftlo.,  683,  (4)  I.L.E.,  19  AU^  140. 

Digitized  byVjOOQlC 


VOL.  XXX.]  MADRAS  SERIES.  ^  609 

appeal  lay  as  the  auction-purokaser  was  not  the  representative  Minickka 
of  the  decree-holder,  and  a  similar  view  would  appear  to  have  been  v, 
taken  in  Manmoi  v.  Locke{\)  which,  however,  was  not  a  case  under  ^  pf  *^J,^^^ 
section  310-A«  It  was  also  probably  on  that  ground  that  it  was 
held  in  Chmnammal  v.  Aihiratha  Iyengar{2)y  without  assigning 
reasons,  that  no  appeal  lay  under  the  circumstances  oP  the  present 
case.  The  decision  in  Murlidhar  v.  Afuindrao{3)  that  there  is 
only  a  restricted  right  of  appeal  under  section  310-A  proceeds 
on  the  authority  of  Bashir^ud-din  v.  Jhori  8ingh{4)  and  Mammofi 
V.  Locke{\)  and  therefore  may  possibly  also  be  explained  as 
proceeding  also  on  this  ground.  It  has  now  been  settled  by  a 
recent  decision  of  this  Court  that  the  auction-purchaser  is  the  repre- 
sentative of  the  decree-holder  for  the  purposes  of  section  244  {Sandhu 
Turaganar  v.  Huaaam  8ahib{5)  following  Froaunno  Kumar  Sanyal 
^.  Kali  Das  Sanyal{^),  han  Chunder  Sirkar  v.  Beni  JUaMuh 
8irkar{7)  aud  Kaainaiha  Ayyar  v.  Uihumama  Rowihan{%)). 

We  have,  therefore,  a  question  in  execution  arisiug  between  the 
appellant  who  claims  to  be  the  representative  of  the  judgment- 
debtor,  and  the  auction- purchaser  who  is  the  representative  of  the 
decree-holder  and  accordingly  an  appeal  lay  to  the  District  Judge, 
and  he  should  have  considered  whether  the  District  Munsif  was 
right  in  refusing  to  allow  the  transferee  after  the  Court  sale  to 
come  in  under  section  310-A  as  representative  of  the  judgment- 
debtor.  In  our  opinion  the  District  Munsif  wa^  clearly  wrong. 
The  decision  in  Hazari  Ram  v.  Bodai  Rmn{^)  o  i  which  the 
District  Mifnsif  relied  is  opposed  to  Erode  Manikkoth  Kris/man 
Nair  y.  *  Puitiedeth  Chembakkoseri  Krishnan  iVair(lO),  nnd  was 
dissented  from  in  Appaya  Shetii  v.  Kunhafi  Beari{\  I) ;  it  is  also 
opposed  to  the  recent  decision  of  the  Bombay  High  Court  on 
revision  in  MtUehund  Dagadu  v.  Govind  Gopal{l2), 

We  must,  therefore,  allow  the  appeal  and  remand  the  case  to 
the  District  Munsif  to  dispose  of  according  to  law. 

Costs  throughout  will  abide  and  follow  the  event. 


(I)  I.L.R.,  20  Mad.,  487.  (2)  10  M.LJ.,  228. 

(3)  I.L.R.,  *J5  Bom.,  418.  (4)  I.L.R.,  19  All.,  140. 

(5)  I.L.R.,  28  Mad.,  87.  (6)  I.L.R.,  10  Calo.,  683. 

(7)  I.L.B.,  24  Calc,  62.  (8)  I.L.R.,  25  Mad..  o2P. 

(9)  1  C.W.N.,  27t).  (10)  I.L.R.,  26  Mad.,  365. 

(11>  I.L.R.,  30  Mad.,  214.  (12)  I.L.R.,  80  Bom.,  577. 
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APPELLATE  CIVIL. 

Before  Mr.  Jwiice  Benson  and  Mr,  Justice  WalUs. 


1907,  NATESA  QRAMANI  (Dbfbndant),  Appeixant 

ugo«t  2, 
U  8,  21. 
September  9. 


Augart  2,  ijj  Second  Appeal  No.  868  of  1906, 

7,  8,  21. 


VENKAT\ItAMA  REDDI,  Minor,  by  His  Mother  and  Guardian 
DHANALAKSHMI  AMMAL  (Plaintiff),  Rbspondbkt 

IN  THE  ABOVE. 

VENK4TARAMA  REDDI  (Plaintiff),  Appellant 
IN  Second  Appeal  No.  961, 

KRISHNAPPA  QRAMANI  alias  G0PALAKRI8HNA  GRAMANI 

(Defendant),  Respondent  in  the  above.* 

l^tnt  Recovery  Act  (Madras)  Act  VII  of  1865,  M.  4,  11— Ilea  judicata— CoiOnxct  to 
pay  tax  on  improvemenU  legal  —Previous  decision  in  summary  suit  himding 
in  svbsequ^nt  suits — Poramholcei  water  in — Water  in  poramhoke  land*  n«i 
Sircar  ttater—Appkal,  powers  of  Court  in — Appellate  Court  may  by  content 
order  trial  on  issues  not  raised  in  appeal. 

Water  in  paramboke  lands  belonging  to  mirasidara  cannot  be  Baid  to  be 
Sircar  water  and  taxed  as  such. 

The  effect  of  an  appeal  is  to  reopen  the  decree  of  the  lower  Gonrt  and  it  is 
competent  to  the  Appellate  Court  on  the  agreement  of  )>artie8  to  remand  the 
case  for  trial  on  issues  not  raised  in  the  memorwdum  of  appeal. 

The  decision  of  a  Revenue  Court  as  to  the  propriety  of  a  ijarticnlar  con- 
dition in  a  patfca,  when  such*  decision  doe»  not  proceed  on  any  oonsideratiotis 
peculiar  to  the  particular  fasli,  is  res  judicata  between  the  parties  in  BQl)f;eqQ6nt 
suits  in  the  same  Courts. 

VenJcatachalapati  v.  Krishna,  (I.L.B.,  13  Msid.,  287),  referred  K>. 

Section  11  of  the  Madras  Kent  Eccovery  Act  contemplates  rents  being  fixed 
by  contract  and  it  is  only  in  the  absence  of  contracts  express  or  implied  that 
resort  is  to  be  had  to  the  methods  of  fixin^g  rent  specified  in  clauses  2  and  3  of 
the  section.  There  is  nothing  in  clause  4  to  make  a  contract  illegal  whiek 
would  have  the  effect  of  giving  the  landlord  a  share  in  tlie  benefit  of  the  tenuits 
improvements.  A  oustom  to  this  effect  may  be  opposed  to  the  proviso  to  olas«e 
4,  but  a  contract  is  expressly  authorised  by  the  section  and  is  not  opposed  to 
anything  in  the  proviso. 

Qopalasawmy  Chetti  v.  Fisher,  (I.L.B.,  28  Mad.,  828),  referred  to. 


•  Second  Appeals  Nos.  868,  964  to  981  and  983  to  993  of  1906,  prMontad 
against  the  decrees  of  V.  Venugopaul  Chetty,  Esq.,  District  Judge  of  Ohiogle* 
put  in  Appeal  Suits  Nos.  146, 143  to  161, 162  to  171  and  173  of  1905,  preaentad 
against  the  decision  of  0.0.  Maokay,  E^q.,  Head  Assistant  Colleotor  of  Ol^a* 
glepnt  Division,  in  Sun^mar^  Saits  If os.  141 ,  73,  93,  etc. 
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SuMBfABY  suits  under  section  9  of  the  Rent  Recovery  Act  for 

•  N  ATESA 

the  enforcement  of  patta.  Gramani 

The  facts  are  sufficiently  set  out  in  the  judgment.  Vrnkata- 

r.  Bangachariar  for  C.  Pattabhirama  Ayyangar  for  appellant  >^ama  Reddi. 
in  Appeal  Suit  No.  868  of  1906. 

Sir  F.  Bhashyam  Ayyangar.  and  T.  V.  Seshagiri  Ayyar  for  re- 
spondent in  the  above. 

Sir  F.  Bhashyam  Ayyangar  and  T,  F.  Seshagirt  Ayyar  for 
appellant  in  Second  Appeal  No.  964  of  1906. 
T,  Banga  Ghariar  for  respondent  in  the  above. 
Judgment. — These  are  suits  by  a  zpmindar  under  the  Rent 
Recovery  Act  to  enforce  the  acceptance  of  pattas.  The  lower 
Courts  have  modified  the  pattas  tendered  in  certain  respects  and 
the  zamindar  appeals.  The  pattas  tendered  follow  generally  the 
terms  of  a  razinamah  (exhibit  P)  by  which  cfrtain  suits  brought 
by  the  zamindar  to  enforce  acceptance  of  pattas  in  1899  were 
compromised,  and  it  is  not  disputed  that  from  the  date  of  the 
razinamah  until  fasli  1314  in  respect  of  which  the  present  suits  are 
brought  pattas  and  muchilikas  have  been  exchanged  in  accordance 
with  the  terms  of  exhibit  F,  not  only  in  the  case  of  tenants  who 
were  parties  to  these  suits,  but  in  the  case  of  other  respondents  as 
well.  In  their  written  statement  the  defendants  make  various 
objections  to  the  pattas  tendered  and  must  be  taken  as  admitting 
the  propriety  of  the  terms  not  objected  to.  One  of  the  admitted 
terms  is  that  wet  lands  on  which  second  crop  is  raised  with  Sircar 
water  are  to  pay  half  the  first  crop  rate.  Differences  have  arisen 
between  the  zamindar  and  the  tenants  as  to  whether  second  crop  ' 
raised  with  water  from  certain  ponds  or  madugus  in  the  poram- 
boke  or  nnassesscd  lands  of  the  village  can  be  said  to  be  irrigated 
with  Sircar  water.  The  main  source  of  irrigation  for  the  village 
•  is  a  tank,  the  bund  of  which  is  kept  in  repair  by  the  zamindar 
and  no  question  is  raised  as  to  the  zamindar 's  right  to  wet  rates 
on  crops  raised  with  water  from  this  source,  but  with  regard  to 
the  water  in  the  madugus  it  is  contended  for  the  tenants  that  tho 
poramboke  in  which  they  are  situated  .is  not  the  property  of  the 
zamindar  but  of  the  mirasidars  and  that  water  from  such  a  source 
cannot  be  said  to  be  Sircar  water  within  the  meaning  of  the 
stipulated  rule.  Both  the  Revenue  Courts  before  which  th^se 
suits  came  successively,  and  the  District  Court  on  appeal  have 
found  that  in  this  village  of  the  Chingleput  district  poramboke 
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KiTifA      ^'  nnassessed  lands  are  generally  the  property  of  the  miraddan, 

6EA.ICANI,    that  these  lands  in  which  these  madogas  are  situated  mast  accord- 

Ybkkata.    ingly  be  taken  to  belong  to  the  mirasidars,  and  that  water  taken 

SAMA  Ebddi.  £j^j^  g^^  madugus  is  aot  Sircar  water.    Very  little  evidence ' 


tendered  on  either  side.  The  zamindar  called  the  kamam  Yrho 
said  that  the  porambokes  were  the  property  of  the  zamindar«  bat 
did  not  speak  to  any  act  done  in  assertion  of  his  ownerfhip.  The 
defendants  on  the  other  hand  relied  on  a  judgment  of  the  District 
Munsif  of  Ohingleput  in  Original  Suits  Nos.  468  to  473  of  1895, 
suits  between  the  zamindar  and  some  of  the  mirasidars  to  recover 
possession  of  certain  porambokes  in  the  village,  in  which  it  was 
held  that  the  waste  lauds  in  this  village  are  the  property  of  the 
mirasidars.  In  this  judgment  reliance  is  placed  on  a  number  of 
exhibits  showing  that  the  mirasidars  of  this  village  had  sucoess- 
fully  asserted  their  right  of  ownership  in  the  waste  lands  of  the 
village  during  a  long  series  of  years.  We  think  this  judgment 
was  evidence  against  the  zamindar  in  the  present  suits  under 
section  13  of  the  Indian  Evidence  Act,  and  we  are  not  prepared 
to  interfere  with  the  finding  of  fact  at  which  all  the  lower  Courts 
have  arrived  as  to  the  ownership  of  the  poramboke  or  waste  lands 
in  this  village.  With  "regard  to  Sivantha  Naieken  v.  Natiu  Range 
Chari{\)  we  think  the  decision  proceeded  on  the  fact  proved  in 
evidence  as  to  the  particnlar  village,  and  does  not  lay  down  as 
a  matter  of  law  that  poramboke  lands  in  villages  such  as  this  in 
the  Chingleput  district  must  necessarily  be  held  to  be  the  prop- 
erty of  the  zamindar.  Even  if  the  presumption  be  in  favour  of 
the  zamindar,  we  think  there  was  sufficient  evidence  to  justify  the 
lower  Courts  in  holding  it  rebutted.  If  the  porambokes  belong 
to  the  mirasidars,  we  cannot  see  how  the  water  in  these  madugna 
can  be  said  to  be  Sircar  water.  The  water  in  the  big  tank  which 
the  zamindar  is  required  by  custom  to  keep  in  repair  stands  on 
a  different  footing,  and  we  must  not  be  taken  as  suggesting 
any  doubt  as  to  its  coming  within  the  description  of  Sircar 
water  for  the  purposes  of  these  pattas.  With  regard  to  this  park 
of  the  case  we  must  refuse  to  interfere  with  the  explanation 
directed  to  be  inserted  in  the  pattas  to  the  effect  that  water  from 
these  madugus  is  not  Sircar  water  within  the  meaning  of  the 
patta.     The  plaintiff's  appeal  therefore  fails  on  this  point. 
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There  are,  however,  two  farther  points  raised  in  these  appeals.      Natesa 
Paragraph  6  of  exhibit  F  provided  that  a  thoerva  of  Rs.  7  should     ^*^^,^* 
be  payable  in  eocoanut  gardens  where  theerva  had  hitherto  been    Vinkata- 
less  than  2  pagodas,  and  the  existing  theerva  in  eocoanut  gardens 
having  a  higher  theerva ;  and  paragraph  10  provided  for  a  thoerva 
of  one  anna  per  palmyra  tree  on  nunja  and  punja  lands  other 
than  certain  specified  lands.    Tn  the  present  saits  the  defendants 
pleaded  in  paragraph  1 1  of  their  written  statement  as  to  the  first 
of  these  points  that  tho  plaintiff  had  not  specified  which  topes 
were  chargeable  at  the  rate  of  2  pagodas  and  which  at  the  rate  of 
5  pagodas,  and  had  made  an  arbitrary  demand  which  was  not 
valid.     This  plea  does  not  directly  deny  that  theerva  was  payable 
at  the  rate  of  from  2  to  5  pagodas  on  eocoanut  topes,  but  rather 
complains  of  the  way  in  which  these  rates  were  imposed. 

As  to  the  tax  on  palmyra  trees  the  defendants  pleaded  in 
paragraph  12  that  it  was  not  proper  to  charge  a  theerva  of  one 
anna  on  palmyra  trees  growing  in  punja  and  nunja  lands.  The 
Acting  Head  Assistant  Collector  did  not  frame  any  issue  as  to  the 
rates  on  eocoanut  topes,  and  found  against  the  defendants  as  to 
the  tax  on  palmyra  trees.  The  defendants  in  only  seven  of  the 
suits  appealed  against  his  decree  in  Appeal  Suits  Nos.  143  to  148 
of  1905  on  the  file  of  the  District  Judge,  Chingleput,  while  the 
plaintifi*  filed  Appeal  Suits  Nos.  150  to  173.  When  these  appeals 
came  on  before  the  District  Judge,  all  parties  being  represented 
except  the  respondents  in  Appeal  Suits  Nos.  160  and  165,  the 
District  Judge,  at  the  written  request  of  the  representatives  of  tho 
parties  who  appeared,  remanded  the  cases  to  the  lower  Court 
for  trial  on  issues  specified  by  such  representatives.  It  is  now 
objected  on  behalf  of  the  zamindar  that  it  was  not  competent  to 
the  District  Judge  to  go  behind  the  decrees  of  the  Acting  Head 
Assistant  Collector  as  to  matters  in  which  no  appeals  had  been 
filed  by  the  tenants.  The  effect  of  the  zaraindar's  appeals  was 
to  reopen  the  decrees  of  the  Head  Assistant  Collector  settling 
the  terms  of  the  pattas,  and  it  was  we  think  competent  to  the 
parties  to  agree  that  the  case  should  be  remanded  for  the  trial  of 
fresh  issues  evea  on  points  which  were  not  raised  in  the  zamindar's 
grounds  of  appeal.    This  objection  therefore  in  our  opinion  fails. 

The  fresh  issues  which  are  the  subject  of  the  present  appeal  are 
the  fourth  and  fifth,  which  relate  to  the  rates  payable  for  eocoanut 
gardens,  and  the  rate  of  one  anna  on  palmyra  trees.    The  matters 
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Natesa  substantially  dealt  with  in  these  issues  were  covered  by  the 
Gbamani  razinamali  judgment  (exhibit  J)  which  sanctioned  the  exchange 
Vknkata-    of  pattas  and  muchilikae  in  the  terms  of  exhibit  F,  and  it  is  now 

BAMA  EeDDI.  *^  • 

contended  for  the  appellant  that  as  between  the  zamindar  and 
the  tenants  who  were  parties  to  Summary  Suits  Nos.  2,  etc.,  of 
1899  in  the  Court  of  the  Sub- Collector  of  Chinglepnt  these  issues 
are  res  judicata.  Although  the  pleadings  in  these  suits  hare  not 
been  put  in  in  evidence,  it  appears  from  exhibit  J  that  the  parties 
were  at  issue  as  to  the  conditions  to  be  inserted  in  the  pattas, 
and  that  they  compromised  the  suits  on  the  terms  that  the  oon- 
dit  ions  to  be  inserted  in  the  p^.ttaw  should  be  those  specified  in 
exhibit  F.  Although  the  pattas  decreed  were  only  for  faali 
1308,  we  think  that  it  must  be  held  to  have  beeu  decided  that  the 
conditions  in  exhibit  F  were  such  as  were  proper  to  be  inserted 
in  pattas  and  muchilikas  between  the  parties,  so  long  as  the 
existing  state  of  things  should  continue  and  until  something^ 
should  happen  such  as  a  subsequent  contract  to  render  them 
inapplicable.  Not  only  is  there  nothing  in  exhibits  F  and  J  to 
show  that  the  conditions  in  exhibit  F  were  applicable  only  to  the 
particular  fasli,  but  the  provision  in  clause  8  that  in  coooanat 
gardens  planted  thereafter  garden  rates  should  not  be  payable 
until  the  trees  begin  to  yield  fruit  shows  conclusively  that  the 
parties  were  not  agreeing  on  any  special  conditions  applicable  to 
the  particular  fasli,  but  generally  as  to  the  conditions  proper  to  be 
inserted  in  pattas  and  muchilikas  between  the  parties. 

The  decision  of  a  Revenue  Court  as  to  the  propriety  of  a  par- 
ticular condijbion  in  a  patta,  when  such  decision  does  not  proceed 
on  any  considerations  peculiar  to  the  particular  fasli  is  we  think 
res  fudicaia  between  the  parties  in  subsequent  suits  in  the  same 
Courts  just  as  much  as  the  question  whether  the  relation  of 
landlord  and  tenants  exists  between  the  parties — a  question  which 
was  held  to  be  res  judicata  in  Venkatachalapati  v.  Eriskna{}), 
Subsequent  events  may  arise  to  determine  the  landlord's  title 
or  render  the  condition  in  a  patta  inapplicable,  but  otherwise 
the  title  of  the  landlord  and  the  fropriety  of  the  condition  must 
alike  be  held  to  be  res  judicata.  As  remarked  by  the  Court  in 
that  case  it  would  be  Intolerable  if  a  defendant  who  has  been 
declared  by  a  competent  Court  to  be  the  tenant  of  the  plaintiff 


(1)  I.L.R.,  18  Mad.,  287. 
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and  as  such  bound  to  accept  a  patta  and  grant  a  muchilika  n^itesa 
were  to  be  permitted  to  put  bis  landlord  year  by  year  to  the  ^*'^*'^^' 
proof  of  his  title.      It  would,  we  think,  be  equally  intolerable  if  a     Venkata- 

1        Ji        J  i  I  ,1  ..111  .  RAMA  EeDDI. 

landlord  or  a  tenant  were  fco  be  entitled  year  by  year  to  question 
a  condition  in  a  patta,  the  propriety  of  which  had  been  established 
in  litigation  between  the  parties.  We  mupt  theiefore  hold 
that  as  regards  tenants  who  were  parties  to  Summary  Suits 
Nos.  2,  etc.,  of  1899  and  their  representatives  the  questions  raised 
in  the  fourth  and  fifth  of  the  remanded  issues  are  res  judicata^ 
and  we  must  allow  the  zamindar's  appeals  on  these  points  and 
direct  the  pattas  to  be  so  amended  as  to  bring  them  into 
conformity  with  exhibit  F.  This  decision  admittedly  governs 
Second  Appeals  Nos.  966  to  969,  972,  974,  976,  978,  1-83,  984, 
989,  991  and  992  of  1906.  In  these  Second  Appeals  the  parties 
will  bear  their  own  costs  throughout. 

We  have  still  to  deal  with  the  fourth  and  fifth  issues  in  so  far 
as  the  other  respondents  are  concerned.     With  regard  to  the  fourth  * 

issue,  as  already  pointed  out,  the  claim  for  garden  rates  in  respect 
of  cocoanut  topes  is  denied  in  a  very  halting  manner  in  the 
"defendant's  written  statement.  In  the  issue  the  correctness  of 
the  rates  claimed  for  existing  cocoanut  gardens  is  admitted,  and 
the  question  is  confined  to  the  rates  to  be  imposed  on  new 
cocoanut  gardens  raised,  which  according  to  paragraph  8  of 
exhibit  F  were  to  be  Bs.  7  as  soon  as  the  trees  became  fruit 
yielding.  In  the  patta  decreed  by  the  lower  Appellate  Court 
garden  rates  at  from  Es.  7  to  Bs.  17-8-0  are  imposed  on  cocoanut 
topes  which  have  attained  the  fruit-bearing  stage,  hut  otherwise 
the  landlord  is  prohibited  from  levying  more  than  the  existing 
punja  rate  for  cocoanuts,  fruit  trees,  or  any  lind  ot  garden  crops. 

It  is  not  apparent  why  higher  rates  should  be  payable  in 
respect  of  cocoanut  trees  which  began  to  bear  fruit  before  the  date 
of  these  suits,  and  lower  rate  in  respect  of  cocoanut  trees  which 
do  not  begin  to  bear  fruit  until  later,  as  the  institution  of  these 
suits  does  not  constitute  a  fresh  departure.  The  admission  of  the 
claim  for  higher  rates  in  respect  of  cocoanuts  which  began  to  bear 
fruit  before  the  date  of  the  suits  goes  some  way  to  show  that  a 
similar  demand  in  respect  of  cocoanut  trees  which  begin  to  bear 
fruit  subsequently  is  prima  fade  legal,  but  this  point  does  not  seem 
to  have  been  considered  by  the  lower  Courts,  who  have  disposed 
of    the    question  on  abstract   grounds  and  practically  without 
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Natesa     reference  to  the  rates  previously   payable  on  thia  estate.     The 

RAMANi     Sub-Collector  found  that  the  claim  aa  regards  new  trees  would 

VBNKiTA-    (Jeprive  the  tenants  of  the  benefit  of  their  improvements,  and  held 
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following  the  deoision  in  Fischer  v.  Kamakahi  PiUaH})  that  a 
custom  having  that  effect  would  be  illegal.  He  found  also  that 
no  contract  was  proved,  but  rejected  the  evidence  of  previous 
muchilikas  tendered  bj  the  plaintiff  to  prove  the  existence  of  such  a 
contract.  The  District  Judge  held  that  the  evidence  was  wrongly 
excluded,  but  was  of  opinion  that  it  did  not  matter.  It  is  not 
clear  from  his  judgment  why  he  held  that  such  evidence  would  be 
immaterial.  Before  us  it  has  been  argued  that  a  contract  which 
would  have  the  effect  of  depriving  the  tenant  of  any  of  the  benefit 
of  his  improvements  would  be  bad  as  opposed  to  the  provisions  of 
section  11  of  the  Rent  Recover j  Act.  This  contention  prooeeda 
on  a.  misunderstanding  of  section  11  and  is  opposed  to  the 
authority  of  decided  cases.  The  section  contemplates  rents  being 
fixed  by  contract,  and  it  is  only  in  the  absence  of  contract  express 
or  implied  that  resort  is  to  be  bad  to  the  methods  of  fixing  rent 
specified  in  clauses  2  and  3.  Clause  4  which  also  deals  with  waste 
unoccupied  lands  reserves  the  landlord's  right  to  contract  on  any 
terms  he  likes  for  the  letting  of  such  lands  in  the  absence  of  any 
special  rights  held  by  any  class  such  as  the  mirasidars  hero  in  saoh 
lands.  There  is  nothing  in  the  proviso  to  clause  4  to  make  a 
contract  illegal  which  would  have  the  effect  of  giving  the  landlord 
a  share  in  the  benefit  of  the  tenants'  improvements.  In  the 
absence  of  contract  or  survey  rates  the  landlord  is  entitled  under 
clause  8  to  revert  to  the  waram  system,  an  incident  of  whidi  is 
that  the  landlord  necessarily  shares  the  benefit  of  the  tenants'  im* 
provements.  There  is  no  express  prohibition  of  contracts  of  this 
kind  which  merely  perpetuate  to  a  greater  or  less  extent  a  feature 
of  the  old  waram  system.  In  Fischer  v.  Kamakahi  Pillai{l)  it  waa 
held  in  a  case  where  money  rates  had  been  substituted  for  the 
waram  system  that  the  Court  would  not  enforce  a  custom  the  efifeet 
of  which  would  be  to  tax  the  tenants'  improvements.  But  while  a 
custom  to  this  effect  may  be  held  opposed  to  the  proviso  to  clause 
4,  a  contract  is  expressly  authorized  by  the  section  and  is  not 
opposed  to  anything  in  the  proviso — see  Gopahsami  Chettiar  v. 
Fischer (2)  and  also  the  judgment  of  Subrahmania  Ayyar,  J.,  in 

(1)  I.L.B.,  21  Mftd.,  186.  (2)  I.L.B.,  88  MacL,  SSa 

Digitized  byVjOOQlC 


Arumvgam  Cketti  v.  Baja  Jagaveera  Itoma  Venkaieswara  Mtappa{l)      natesa 
a  case  which  has  not  jet  been  finally  disposed  of  in  this  Court.     ^^^^^^^ 
Owing  to  the  wrongful  rejection  of  evidence  of  contract  these    Venkata- 
appeids  most  go  back  to  the  District  Judge  for  a  finding  on  fresh 
eyidence  on  the  fourth  issue. 

The  fifth  issue  relates  to  the  claim  of  a  theerva  of  one  anna  on 
palmyra  trees  standing  on  nunja  and  punja  lands  with  certain 
exception.  This  was  the  claim  put  forward  in  the  patta  follow- 
ing exhibit  F.  The  defendants  pleaded  that  if  there  are  fruit 
yielding  palmyra  trees  on  the  nunja  and  punja  lands  on  which 
theerva  is  pajable  it  iu  not  proper  to  demand  theerva  on  these 
palmyra  trees  at  one  anna  per' tree.  The  Acting  Head  Assistant 
GoUeotor  framed  an  issue  whether  an  additional  demand  for  fruit 
bearing  palmyras  is  justifiable,  and  whether  he  (the  zamindar)  is 
entitled  to  raise  the  question  now.  At  the  trial  he  found  that  the 
defendants  had  failed  to  prove  that  a  double  charge  had  been 
made  in  a  single  instance,  and  considered  it  unnecessary  to  record 
a  finding.  When  the  Appellate  Court  remanded  the  case  for  find- 
ings on  additional  issues,  the  fifth  issue  it  sent  down  at  the  request 
of  the  parties  was  in  the  following  terms  : — 

"  Whether  the  palmyra  trees; in  the  tenants'  holding,  accord- 
ing to  the  custom  of  the  estate,  are  classed  as  poramboke  masul  trees 
and,  as  such,  are  chargeable  separately  for  each  fruit  bearing  tree, 
or  (which  we  take  it  means  *aud  if  so')  whether  the  tenant  is 
entitled  to  claim  reduction  of  rent  for  so  much  of  the  land  as  is 
covered  by  the  palmyra  trees  and,  if  so,  what  is  the  amount." 

The  suggestion  apparently  is  that  the  palmyra  trees  in  the 
tenants'  holding  are  to  be  regarded  as  excluded  from  the  ordinary 
assessment  and  so  liable  to  a  separate  assessment.  The  course 
taken  by  the  Court  to  which  the  issue  was  remanded  of  deciding 
it  without  taking  fresh  evidence  on  evidence  given  at  the  first 
trial  was  not  satisfactory,  although  the  statement  of  the  karnam 
that  he  did  not  know  if  the  land  on  which  the  palmyras  stood  was 
excluded  from  assessment  or  not  certainly  goes  a  long  way  to 
negative  the  suggestion.  Further  this  issue  does  not  satisfactorily 
cover  the  contentions  which  naturally  arise  in  a  suit  of  this  nature 
and  which  have  been  raised  before  us,  whether  the  one  anna  rate 
claimed  in  the  plaint  is  payable  either  by  lawful  custom  or  by 

(l)UiJt.,  2SKad.,444. 
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Natisa  oontraot.  As  we  have  already  said  a  contract  to  this  efFect  would 
RAMANi  c^ji^^jy  \^  good,  and  payment  of  the  rate  over  a  long  series  of 
Vbn^ta-  years  would  prima  facie  be  presumptive  evidence  of  a  contraci. 
The  Sub-Collector  having  excluded  all  evidence  as  to  the  rates 
payable  before  exhibit  F  proceeded  to  surmise  that  this  rate  was 
imposed  for  the  first  time  in  exhibit  P.  If  evidence  had  been 
admitted,  it  might  apparently  have  been  established  for  the 
plaintiff  that  the  rate  was  being  paid  so  far  back  as  1867 ;  see 
Muttusamy  Mudaly  v.  Sadagopa  Orafnany{\),  which  we  find  on 
reference  to  the  papers  related  to  this  estate,  and  in  which  52 
palmyras  are  said  to  be  chargeable  with  £s.  3-4-0,  that  is,  one 
anna  per  tree.  It  will  therefore  be  necessary  to  send  the  case 
back  for  a  finding  on  the  issue  whether  the  special  theerva  on 
palmyra  trees  claimed  in  the  patia  tendered  is  lawfully  payable. 

With  regard  both  to  this  and  to  the  fourth  issue  Sir  Bhashyam 
Ay  y  an  gar  further  contended  that  these  respondents  who  though 
not  parties  to  the  suits  which  were  compromised  under  exhibits  J 
and  F,' after  that  compromise  also  accepted  pattas  in  the  teims  of 
exhibit  F  must  be  held  to  have  contracted  to  pay  the  stipulated 
rates  not  merely  for  the  fasli  but  for  all  future  faslis  and  that 
even  if  other  considerations  were  absent  the  settlement  of  the 
dispute  between  the  parties  would  be  sufficient  consideration.  It 
will  be  open  to  the  appellant  to  establish  this  contention,  if  he  can, 
before  the  District  Judge  on  the  fresh  evidence  that  is  to  be  taken ; 
at  preseut  owing  to  the  course  taken  by  the  Court  to  which  the 
fresh  isiues  were  remanded  there  are  no  sufficient  materials  before 
us  to  enable  us  to  dealfijially  with  it. 

As  regards  the  second  appeals  which  have  not  been  allowed 
we  must  call  on  the  District  Judge  to  submit  findings  on  the 
fourth  and  fifth  issues  as  modified.  The  findings  should  be  sub- 
mitted within  two  months  from  the  date  of  the  receipt  of  this 
order  by  the  lower  Court,  and  seven  days  will  be  allowed  for 
filing  objections. 

The  Memorandum  of  Objections  in  Second  Appeal  No.  969  of 
1906  against,  tho  finding  of  the  lower  Appellate  Court  on  the 
first  and  third  issues  must  be  dismissed  with  costs.  As  regards  the 
first  issue  it  is  found  that  the  bad  state  of  repair  of  the  tank  has 
not  affected  the  productiveness  of  the  lands  under  it.     As  regaids 


(1)  4  M.U.O  JL,  398. 
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the  third  issue,  the  rates  payable  on  the  ooooaDut  gardens  cannot      Natkba 

be  affected  by  reason  of  the  death  of  the  frees.    The  tenant    ^»^^'" 

shonld  keep  up  a  succession  of  trees,  and  it  is  always  open  to  him     Veniaia- 
,         -,        •iiii       i»#««  «ft«<i  BAif  A  Run)  I  > 

to  relinquish  the  land  if  it  is  no  longer  profitable. 

The  appeal  in  Second  Appeal  No.  868  of  1906  on  the  same 

grounds  follows  and  it  is  dismissed  with  costs. 


APPELLATE  CIVIL. 

Before  Mr.  Justice  Wallis  and  Mr.  Justice  Miller. 

TAHAZULLAH  SAHIB  havikg  died,  His  Son  and  Hbib  1906. 

MIB  AZMATULLAH  SAHIB  (Lbgal  Ebfbesbntativb  op  Thibd  ^""""IS^  ^^' 

Defendant),  Appellant,  JaDomryS. 

'  September 


18. 


BOYAPATI  NAGATYA  and  otbebs  (Plaintiff's  Legal 
Ebprbsentatite  and  Defendants  Nos.  1 ,  2  and  4),  Bespondbnts.^ 

Iluhammadan  Law — Qijt — Qift  by  reg%8t^eA%'Mtr%umentnot  valid  if  unaccompanied 
hy  delivery  o/  pos^eeaaion. 

The  Mahanunadan  Law  is  applicable  to  gilts  between  Muhammadans,  eTen 
when  efiFected  by  registered  iuBtmmeDt,  and  such  a  gift  will  be  invalid  unless 
the  reqoirements  of  Mohammadan  Law  as  to  posseesion  are  complied  with. 

Ghavdhri  Mehdi  Eaaan  y.  Muhammad  Hussan,  (L.B.,  38  I.A.,  68  at  p.  75), 
followed. 

Mogulsha  y.  Mahamad  Sahib,  (I.L.B.,  11  Bom.,  617),  referred  to. 

Alahi  Key  a  y.  Mussa  Koya,  (LL.B.,  24  Mud.,  513),  not  followed. 

Suit  to  recover  the  amount  due  on  a  hypothecation  bond  executed 
by  first  and  second  defendants  in  favour  of  plaintiff,  by  sale  of 
the  hypothecated  properties  and,  personally,  from  defendants  Nos. 
1  and  2. 

The  properties  hypothecated,  originally  belonged  to  one  Maho- 
med Jaffir  who  made  a  gift  of  them  to  his  wife  Silar  Bi  in  1872. 
Silar  Bi  gave  them  to  the  fourth  defeudant  and  her  deceased 
husband  Sheik  Imam  by  registered  deed.    The  first  and  second 


*  Second  Appeal  Ko.  742  of  1904,  presented  against  the  decree  of  M*HJljr .  I.  L. 
KarajanaBow  Naidu,  Subordinate  Judge  of  Kistna  at  Masnlipatam,  in  Appeal 
Soit  Ko.  221  of  1908,  presented  against  the  decree  of  M^Jty.  E.  Snndaram 
Ghettj,  District  Munsif  of  Beiwada,  in  Original  Bolt  No.  858  of  1901. 
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Vahazullah  defendants  were  the  sons  of  Steik  Imam.    Silar  Bi  was  admitted  to 

^^v!^       be  living  in  the  house,  the  subject-matter  of  the  gift,  till  her  death. 

BoYAPATi  The  third  defendant  claimed  a  portion  of  the  hypothecated 

property  under  an  assignment  by  the  donor  made  subsequently  to 

the  date  of  the  gift  to  the  fourth  defendant  and  her  deoeased 

husband. 

The  main  point  for  decision  was  whether  first  and  second 
defendants'  father  acquired  a  valid  title  by  gift  from  Silar  Bi. 

Both  the  lower  Courts  held  the  gift  by  Silar  Bi  valid  on  the 
authority  of  Alabi  Koya  v.  M.u8%a  KoyaO,), 

The  legal  representatives  of  the  deoeased  third  defendant 
appealed  to  the  High  Court. 

F.  Bameaam  for  appellant. 

K.  Subrahmania  Sastri  for  fifth  respondent. 

JuDGMBNT. — This  is  a  suit  by  the  plaintiff  for  sale  of  the 
property  mortgaged  to  him  by  the  first  and  second  defendants  and 
is  contested  by  the  third  defendant  on  the  ground,  among  others, 
that  the  registered  deed  of  gift  (exhibit  C), under  which  the  property 
in  question  was  conveyed  to  the  father  and  mother  of  the  first  wid 
second  defendants,  was  bad  according  to  Muhammadan  Law,beoause 
the  donor  did  not  part  with  possession  of  the  property  comprised 
in  the  deed  of  gift,  and  that  consequently  subsequent  alienations 
by  the  donor  under  which  the  third  defendant  claimed  were  good. 
Both  the  lower  Courts  have  held  the  Muhammadan  Law  inappli- 
cable to  gifts  by  registered  instrument  on  the  authority  of  certain 
observations  of  Benson,  J.,  in  the  case  of  Alabi  Koya  v.  Muisa 
Koya{l) .  It  was  held  by  that  learned  Judge  that  section  16  of  tiw 
Madras  Civil  Courts  Act  did  not  expressly  make  the  Muhammadan 
Law  applicable  to  gifts,  that  gifts  of  Muhanunadans  must  be  gov- 
erned by  justice,  equity  and  good  conscience,  and  that  it  was  open 
to  doubt  whether  the  Muhammadan  rule  as  to  delivery  of  posses- 
sion being  necessary  to  validate  the  gift,  was  adapted  to  modem 
requirements,  and  whether  the  mode  of  transfer  laid  down  as 
obligatory  on  Europeans  and  Hindus  by  section  123  of  the  Transfer 
of  Property  Act  and  adopted  by  the  parties  in  that  ease,  viz.,  by 
registered  instrument  attested  by  two  witnesses  and  signed  by 
the  donor,  ought  not,  in  equity  and  good  conscience,  to  be  held  as 
efficacious  as  delivery  of  possession  in  the  case  of  Muhammadans. 


(1)  I.LJt.,  24  Mad.,  513. 
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These  observationa  were  not  necessary  for  the  decision,  as  the  Vahazullah 
learned    Judge    proceeded    to  hold    that  the  requirements    of       Sahib 
Mnhammadan  Law  as  to  delivery  of  possession  had  been  suflSoiently     Boyapati 
ooxaplied  with  in  that  case,  nor  were  they  concurred  in  by  Mr. 
Justice  Shephard  who  held   that,  assuming  t^  Muhammadan 
Xiaw  to  apply,  the  gift  was  good.     On  the  other  hand  we  have  been 
referred  to  Bava  Saib  v.  Mah(ytn€d{\)^  in  which  the  Muhammadan 
Liaw  was  held  applicable  to  gifts  in  this  Presidency,  a  case  which 
does  not  appear  to  have  been  cited  in  the  case  of  AJabi  Koya  v. 
Mussa  Kaya{2),    In  that  case  the  gift  was  made  orally,  but  this 
fact  cannot  in  our  opinfon  make  any  difference,  as  if  a  gift  is  bad  by 
Muhammadan  Law  for  want  of  possession  when  made  orally,  there 
is  nothing  in  the  provisions  of  the  Registrution  Act  III  of  1877 
or  the  Transfer  of  Property  Act  IV  of  1882  to  render  such  gift 
valid  w^en  made  by  registered  instrument.     There  are  also  earlier 
eases  in  which  gifts  between  Muhammadaos  have  been  treated  as 
governed  by  Muhammadan  Law,  viz.,  Hussain  v.  Shaik  Mira{8)y 
Nabob  Amiruddaula  Muhammad  Kakya  Husaain  Khan   Bahadur 
Amirjung  v.  Nateri  Srinivasa  Charlu{4).     Under  section  24  of  the 
Bengal  Civil  Courts  Act,  1871,  the  terms  of  which  for  tho  present 
purpose  are  substantially  identical  with  those  of  section  16  of  tho 
Madras  Civil  Courts  Act  III  of  1873,  the  Muhammadan  Law  has 
been  applied  by  the  Privy  Cotincil  to  gifts  between  Muhammadans 
— vide  Mahomed  Buk^h  Khan  v.  Hosseini  Bibi{b)  ;  and  in  the  North- 
West  Provinces  the  same  section  has  been  expressly  construed  as 
rendering  Muhammadan  Law  applicable  to  such  gifts,  see  North- 
West  Province  High  Court  Reports,  1874,  page  2,  and  «6iV.,  page 
28,  cited  in  the  case  of  Gobind  Dayal  v.  lnayaiuUah{^),     In  these 
two  cases  the  Courts  were  unanimous  that  Muhammadan  Law  was 
applicable,  but  there  was  a  difference  of  opinion  as  to  the  grounds 
on  which  it   was  applicable,  the  majority   holding   that   in  the 
circumstances  it  was  applicable  as  a  rule  of  justice,  equity  and 
.  good  conscience,  while  the  minority  were  of  opinion  that  questions 
ns  to  gifts  between  Muhammadans  were  covered  by  the  express  pro- 
visions as  to  questions  regarding  feuccession,  inheritance,  marriage 
or  caste  or  any  religious  usage  or  institution.     Lastly  in  Bombay 
it  has   been   expressly   held   that   gifts  between  Muhammadans 


(1)  T.L.R.,  19  Mad.,  343.  (2)  I.L.R.,  24  Mad.,  618. 

(3)  I.L.R.,  18  Mad.,  46.  (4)  6  M.H.C.B.,  366. 

(6)  I.L.B.,  15  Calc,  684.  (6)  I.L.R.,  7  All.,  775. 
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Va^hazullah  by  registered  instrament  are  invalid  unless  the  requirementB  of 
^^'^       Mohammadan  Law    as  to  possession  are    complied    with — vide 
KaIIiy"     ^^9^^^  V*  Mohamad^ 8dheb{\)  and  IwndlY.  Ban^'i  Samb/a^^T^ 
We  are  therefore  of  opinion  that  Muhammadan  Law  is  applieaUe 
to  gifts  between  Mohammadans  even  when  effected  by  registered 
instrument  and  that  the  lower  Courts  were  wrong  in  deoiding 
otherwise.    It  must,  however,  be  borne  in  mind  that  the  task  of 
discovering  a^d  applying  the  rules  of  Muhammadan  Law  to  the 
circumstances .  of  this  country  is  often  one  of  great  difficulty  as 
pointed  out  by  Q-arth,  O.J.,  in  the  case  of  MalUck  Abdool  Guffom- 
V.  J/ufeA;a(3),  and  that  in  choosing  between  conflicting  authorities 
the  principles  of    justice,  equity    and  good  conscience  moat  be 
regarded— 2?ufe    SheSih   Muhummad    Mumtaz  Ahmad  v.  Zubaida 
J(m{^i)  and  Bibi  Khaver  Sultan  v.  Bibi  Rukha  SuUan{S).     Assuming 
Muhammadan  Law  to  be  applicable,  as  laid  down  in  Uhaudhri 
Mehdi  Hasan   v.  Muhammad  ffasan{6)y    it   is  incumbent    on^  a 
party  claiming  under  a  gift  to  show  very  dearly  that  the  require- 
ments of  Muhammadan  Law  have  been  met,  and  consequently,  if 
he  relies  on  a  gift  without  consideration,  to  show  that  there  has 
been  delivery  of  the  thing  given,  so  far  as  it  is  capable  of  delivery. 
The  appellant  has  aJso  contended  on  the  authority  of  Bava  Saib 
V.  Mahotned(7)  that  the  fact  of  the  donor  of  the  house  continuing 
to  live  in  it  would  invalidlfe  the  gift,  while  on  the  other  side  we 
have  been  referred  to  the  cases  of  Shaik  Ibhram  v.  Shaik  Suleman 
and  other8{8)i  Humera  Bibi  v.  Najm^n»n%8%a  B$bi{9),  to  which 
may  be  added  the  case    of  Bibi  Khaver    SuUan  v.   Bibi  Bi^kha 
8uUan{5). 

It  is  however  unnocessary  to  discuss  this  point  at  tho  present 
stage,  as  it  is  not  clear  that  it  arises.  Muhammadan  Law  being 
applicable,  a  finding  is  necessary  as  to  whether  the  defendants 
Nos.  1  and  2  have  shown  that  the  gift  under  which  they  claim 
has  satisfied  the  requiremeuts  of  that  law  as  to  transmutation  of 
possession  and  otherwise.  Apart  from  the  question  of  the  continu- 
ing residence  of  the  donor  in  the  house,  there  appears  to  be  some 
conflict  of  evidence  on  the  point,  and  we  direct  the  District  Judge 


^  (1)  LL.B.,  11  Bom.,  617.  (2)  I.L.B.,  23  Bort.,  682. 

(3)  LL.tt.,  10  Oalc.  1112  at  p.  1123.    (4)  L.R.,  16  I.A.,  206  at  p.  216. 

(6)  6  Bom.,  L.a,  983.  (6)  L.E.,  33  I.A.,  68  at  p.  76. 

(7)  I.L.B^  19  Mad.,  348.  (8)  I.L.R.,  9  Bom.,  146, 
(9)  I.L  Jt.,  28  AU.,  147. 
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to  return  a  distinct  finding  on  tliis-issue  within  six  weeks.     Seven  Vahazullah 
days  will  be  allowed  for  filing  objections.  •     *  J^'* 

In    compliance    with   the  above    order  the   District    Judge    Boyapati 
submitted  the  following 

Finding. — In  this  case  certain  property  wa»  mortgaged  by 
first  and  second  defendants  and  the  question  for  determination  is 
whether  they  had  any  right  to  the  property  which  would  entitfe 
them  to  mortgage  it.  Their  claim  to  the  property  is  a  deed  of 
gift  executed  by  one  Silar  Bibi  in  favour  of  their  fother,  and  I 
am'  now  asked  for  a  finding  as  to  whether  the  defendants  Nos.  1 
and  2  have  shown  that  this  gift  has  satisfied  the  requirements 
of  Muhammadan  Law  as  to  transmutation  of  possession  and 
otherwise. 

It  is  admitted  that  after  the  execution  of  the  deed  of  gift  to 
Sheik  Imam  (the  father  of  defendants  Nos.  1  and  &).   Silar  Bibi  •   , 

continued  to  live  in  the  house.  In  order  to  make  a  gift  valid  under 
Muhammadan  Law,  it  is  essential  that  the  donor  should  divest 
himself  absolutely  of  all  rights  in  the  property.  I  am  unable  to 
aee  how  there  can  be  said  to  have  been  absolute  divestment  of 
rights  in  the  present  instance.  Sheik  Imam  who  is  described  as 
Silar  Bi's  "  foster  son  was  no  real  relation  to  her/*  After  the  deed 
'of  gift  was  executed  Silar  Bi  continued  to  share  in  tlie  possession 
of  the  house.  After  Sheik  Imam  died  she  exercised  rights  of 
ownership  over  it. 

I  find  the  issue  in  the  negative. 

The  second  appeal  coming  on  for  final  hearing  after  the  receipt 
of  the  above  findings  of  the  lower  Court,  this  Court  delivered  the 
following  « 

Judgment.— We  accept  the  finding  and  modify  the  decree  of  the 
lower  Courts  by  dismissing  the  suit  as   against  the  third  defend- 
ant with  costs  throughout  and  excluding  from  the  decree  the  house 
and  site  marke  1  B  in  the  plan  attached  to  the  written  statement 
.  of  the  third  defendant. 
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APPELLATE  CIVIL. 
Be/ore  Sir  Arnold  White^  Chief  Juatiee,  and  Mr.  JustioB  Wallts. 

1907.  VELATUTHA  CHKTTY  (Plaintiff  No.  2),  AmixAirT. 

Apm  23,  24. 
Aug:u»t  13.  V. 

"  GOVINDASAWMI  NAIKEN  (Dbfbndant  No.  4), 

Rbbpokdint.* 

Transfer  of  Property  Act,  Act  IV  of  1882,  «.  65 — Vendor,  lien  ofwnpaid — LientM  net 
ponsesaory  but  only  a  charge— Adverse  possession. 

The  lien  of  the  unpaid  vendor  of  land  under  section  65  of  the  Trantfer  of 
Property  Act  is  non-possessory.  He  has  only  a  riyht  to  retain  the  title  deeds 
and  to  a  charge  for  the  unpaid  purchase  money,  but  he  cannot  retain  poasesaioti 
of  tho  property  sold  against  the  vendee. 

Suit  to  recover  two  items  of  land  from  defendants  Nos.  1  to  4« 

Item  (1)  was  sold  by  the  fourth  defendant  to  tho  first  plaintiff 
on  27th  January  1886.  Item  (2)  was  sold  to  the  first  plaintiff  by 
one  A  on  behalf  of  the  fourth  defendant  on  19th  February  1886 
and  the  sale  deed  was  attested  by  fourth  defendant.  The  suit 
was  instituted  on  19th  March  1901.  The  plaintiff's  oase  was, 
that  he  leased  the  lands  to  defendants  Nos.  1  to  3  through  the 
fourth  defendant  and  continued  to  receive  rent  to  within  three 
years  of  suit.  The  fourth  defendant  contended  that  no  considera- 
tion was  paid  to  him  for  either  of  the  sales  and  he  therefore 
continued  in  possession.  The  defendants  Nos.  1  to  3  supported 
the  fourth  defendant,  and  all  the  defendants  contended  that  the 
plaintiff's  suit  was  barred  by  limitation. 

The  District  Munsif  found  qp  the  evidence  that  the  oonsidera- 
tion  had  been  paid  for  the  sale  by  the  plaintiff  and  tbattiie 
possession  by  the  fourth  defendant  after  the  sale  was  not  advene 
but  only  permissive  and  as  agent  for  plaintiff.  He  accordingtj 
decreed  for  the  plaintiff.  On  appeal  the  District  Judge  reversed 
this^docision  and  dismissed  the  suit. 

The  second  plaintiff  appealed  to  the  High  Court. 

T.  Subrahmania  Ayyar  for  appellants. 

T.  V,  Gopalmami  Mudalinr  for  respondent. 


•  Second  Appeal  No.  1162  of  1904,  presented  against  the  decree  of  Venor 
A.  Brodie,  Esq.,  District  Judge  of  Coimbntore,  in  Appeal  Suit  Ko.  175  of  1904, 
presented  against  the  decree  of  M.R.Ky.  T.  T.  Rungachariar,  District  Munaif  «| 
Erode,  in  Original  Suit  So,  102  of  1901, 
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V. 
GOTINSA- 

BAWMI 

Naiken. 


Jttdgmeht. — ^ThiB  is  an  appeal  from  a  decree  of  tlie  lower  Vilatutha 
Appellate  Court  reversing  a  decree  of  the  District  Mnnsif  who 
gaye  judgment  for  the  appellant  in  a  suit  instituted  by  him  to 
reoover  possession  of  certain  lands  from  the  respondent,  the  fourth 
defendant  and  others.  The  suit  lands  were  admittedly  conveyed 
to  the  plaintiff  by  exhibit  A,  dated  the  19th  February  1886,  and 
exhibit  B,  dated  the  27th  January  1886,  of  which  the  first  was 
witnessed  and  the  second  executed  by  the  respondent,  the  fourth 
defendant.  The  District  Judge  differing  from  the  District 
Mnnsif  has  foimd  that  the  payment  of  the  purchase  money  is  not 
proved,  and  he  has  also  found  that  the  respondent  remained  in 
possession,  and  has  held  on  the  authority  of  Anand  Coomari  v.  AU 
Jamm{\)  that  where  an  unpaid  vendor  remains  in  possession,  such 
possession  is  frima  facie  adverse  to  the  vendee,  and  that,  conse- 
quently, the  present  suit  is  barred  by  limitation.  Assuming  that 
the  onus  of  showing  that  the  possession  of  the  unpaid  vendor  was 
not  adverse  rests  upon  the  vendee,  it  is,  in  our  opinion,  suflBciently 
discharged  by  the  extract  from  the  village  accounts,  exhilJit  Q, 
which  shows  that  after  the  conveyance  the  vendors  in  whose  name 
tbe  puttah  formerly  stood  had  a  puttah  issued  in  the  name  of  the 
vendee  instead.  We  must  therefore  hold,  on  the  imcontradicted 
evidence  of  exhibit  G,  that  the  possession  of  the  respondent  was 
not  adverse  and  that  the  suit  is  not  barred  by  limitation. 

It  has  been  further  contended  that  the  vendee  not  having  paid 
the  purchase  money  the  vendor,  by  virtue  of  his  lien  for  unpaid 
purchase  money,  is  entitled  to  retain  possession.  This  however  is 
opposed  to  the  provisions  of  the  Transfer  of  Property  Act  and  the 
English  Law  on  which  it  is  based.  Under  section  55  (1)  (/)  the 
vendee  is  entitled  to  possession,  while  the  unpaid  vendor  is  entitled 
to  retain  the  title  deeds  under  section  55  (3)  and  is  entitled  to  a 
charge  for  the  unpaid  purchase  money  under  section  55  (4)  (6). 
In  England  also  the  vendor's  lien  for  unpaid  purchase  money 
Is  non-possessory,  Fisher  on  '  Mortgage,'  paragraph  505.  The 
appeal  must  be  allowed,  the  decree  of  the  lower  Appellate*  Court 
set  aside  and  the  decree  of  the  District  Mnnsif  restored  with  costs 
in  this  and  the  lower  Appellate  Court. 


(1)  I.L.B.,  11  Calc,  229. 
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APPELLATE  CIVIL. 

Before  Sir  8.  Subrahmania  Ayyar^  Officiating  Chief  Justice^ 
and  Mr.  Jmttce  Miller. 

190T.  *  HALIMA  BEE  (Plaiktipf),  Appbllant, 

Jvlj  19, 88. 

V, 

ROSHAN  BEE  and  otbbbs  (Defendants),  Bbspondbhts.'^ 

CtmirihM/tion—CO'h^r  not  liahU  to  contribute  towards  expenses  incurred  by 
other  heirs  in  litigation  in  respect  of  common  property, 

A  co-heir  ii  not  liable,  either  under  nn  implied  oontract  or  on  gronnda  of 
eqnity  to  oontribate  towjards  the  expenses  of  liti^tion  bond  fide  carritA  ofn.hj 
other  heirs  in  respect  of' the  oommon  property. 

Ddkshina  Mohan  Roy  r.  Saroda  Sfohan  Boy,  (I.L.B.,  21  Calc,  142),  referred  to. 

Suit  for  partition. 

The  parties  were  Muliammadans.  The  plaintiff  had  two  sons, 
Bapu  and  Q-ulam  Hiissain,  who  lived  together  and  enjojed  their 
property  in  oommon.  Gulam  Hussain  died  on  the  Ist  September 
1808  and  Bapu  continued  in  possession  of  all  the  property 
until  his  death  in  October  1900.  Bapu  had  two  wives.  One 
predeceased  him,  leaving  four  daughters,  namely, the  third,  fourth, 
fifth  and  sixth  defendants.  Yazir,  the  second  defendant^  was  his 
other  wife  and  the  seventh  and  eighth  defendants  were  her 
children.  The  first  defendant  was  Gulam  Hussain's  widow.  Tlie 
third  defendant  married  one  Abdul  Aziz,  whose  father  Abdul 
Oanni  was  the  ninth  defendant. 

Defendants  Nos.  1  and  2  pleaded,  inter  alia^  that  to  defray  the 
expenses  of  litigation  in  respect  of  the  common  properties,  monies 
were  borrowed  from  the  ninth  defendant  on  a  mortgage  of  Uie 
properties  and  contended  that  the  sums  so  borrowed  should  be 
paid  out  of  the  common  property. 

The  lower  Court  found  that  the  monies  were  borrowed  for 
litigation  expenses  and  other  purposes  in  connection  with  the 
common  properties  and  held  that  the  plaintiff's  share  ought  to 
bear  its  due  proportion  of  the  burden. 

*  Appeal  No.  150  of  1904,  presented  against  the  decree  of  B.  D.  Broadfooc^ 
]Csq.,  District  Judge  of  Chinglepnt,  in  Panper  Original  Snit  Ko.  17  of  190S.  * 
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Plaintifl  appealed.  Halima  Bib 

Tl  Vismmatha  Sastri  for  appellant.  roshan  Bbb. 

•The  Hon.  Mr.  P.  8.  Smmoami  Ayyar  for  respondent. 

Judgment. — ^The  appellant  in  this  case  is  the  mother  of  the 
deoeased  Bapu  Sahib.  The  lower  Court  has  upheld  a  mortgage  in 
favour  of  the  ninth  defendant  by  two  of  the  other  wiyes  of  Bapu 
Sahib,  on  the  ground  that  the  money  secured  by  it  was  raised  for 
the  purpose  of  carrying  on  the  defence  of  a  testamentary  suit  in 
the  High  Court  in  which  a  will  was  propounded  which  purported 
to*  have  been  executed  by  the  deceased. 

«  On  behalf  of  the  representatives  of  the  ninth  defendant,  Mr. 
Sivaswami  Ayyar  supports  the  mortgage  on  the  ground  that  a 
co-heir  ought  to  bear  his  proportion  of  the  eJipenses  incurred  for 
the  preservation  of  the  common  property.  Though  he  cited  many 
authorities  iu  support  of  this  contention  it  must  be  held  that  AbdAnl- 
Wahid  Khan  v.  Sfialuka  Si6«(l),  to  which  also  he  drew  our  atten- 
tion is  directly  in  point,  and  negatives  his  contention.  The  case 
of  Dakhina  Mohan  Roy  v.  Saroda  Mohan  Boy (2),  on  which  Mr. 
Sivaswami  Ayyar  relied,  was  brought  to  the  notice  of  their  Lord- 
ships in  the  former  case;  they  nevertheless  held  that  a  party 
occnpying  a  position  similar  to  that  of  the  present  plaintiff  was 
not  liable  either  under  an  implied  contract  or  on  grounds  of  equity 
to  share  the  expenses  of  litigation  bond  fide  carried  on  in  respect 
of  the  common  property.  The  appeal  is  therefore  allowed  and  the 
plaintiff  is  declared  entitled  to  recover  her  share  free  from  any 
liability  in  respect  of  the  mortgage  of  the  ninth  defendant.  The 
decree  of  the  lower  Court  will  be  modified  accordingly.  In  the 
circumstances  each  party  will  bear  his  own  costs  of  this  appeal. 

(1)  I.L.E.,  21  Calc,  4«e.  (2)  I.L.R.,  21  Calc,  142. 
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APPELLATE  CIVIL. 
Before  Mr.  Justice  Daviee  and  Mr.  Justice  Sankaran  Nair. 

1904  KITTO  HEGADTHI  (Fibst  Dbpbhdant),  Appkllant, 

Aagmt  M. 


CHANNAMMA  SHETTATHI  (Plaiktifp),  Rbspondbst .• 

Landlord  and  tenant — South  Canara,  tenant  in — No  prestjumption  that  tenancy  is 
ehalgeni  or  mulgeni'-'Immemorial  possession  on  tmiform  rent^  preewnptvrm 
evidence  offnulgeni. 

There  is  no  presumption  in  South  Canara  that  a  tenancy  is  either  chalgeni  or 
mulgeni. 

Immemorial  posspssion  on  a  uniform  rent  will  raise  a  presumption  in  faTonr 
of  mnlgeni  tenure  and  the  hurden  vill  be  on  the  other  party  to  proye  that  the 
tenant  was  holding  on  ohalgeni  tenure. 

Boggn  Shetti  y.  Roffhuravna  Nailt,  (Seoond  Appeals  Nos.  187  and  192  of  1879), 
referred  to. 

Butt  to  recover  land. 

The  plaintiff  alleged  that  the  first  and  .second  defendants  were 
ohalgeni  tenants  and  hrought  this  suit  to  eject  them  and  recover 
rent  for  the  year  Vikari. 

The  first  defendant  pleaded  inter  alia  that  he  was  not  a  chal- 
geni tenant  and  claimed  a  permanent  right  of  occupancy. 

The  first  issue  was  whether  the  defendants  Nos.  1  and  2  were 
chalgeni  tenants  or  whether  they  had  occupancy  rights. 

On  this  issue  the  Munsif  in  his  judgment  observed  as 
follows : — 

**  In  the  absence  of  evidence  to  prove  a  permanent  tenancy, 
it  should  be  presumed  to  be  a  yearly  or  chalgeni  tenancy.  But 
continued  possession  for  a  long  time  without  any  evidence  as  to  the 
tenancy  being  either  chalgeni  or  vaidegeni  is  prima  facie  proof 
of  permanent  tenancy.     I  consider  that  long  continued  possession 


•  Second  Appeal  No.  1470  of  1902,  presented  against  the  decree  of  J.  W.  Jf. 
Dnmergue,  Esq.,  District  Judge  of  South  Canara,  in  Appeal  Suit  No.  135  of  1001, 
presented  against  the  decree  of  M.E.Ry.  M.  Deya  Eow,  District  Munsif,  Udipi,  in 
Original  Suit  No.  802  of  1900. 

Foot-note, — By  order  of  Mr.  Justice  Wallis,  the  above  caso  is  reported  together 
with  the  foUowing  Judgment :  — 

Judgment. — In  Second  Appeal  No.  192  of  1879  we  think  the  burthen  of  proof 
in  this  case  was  rightly  said  by  the  Sub-Judge  to  lie  upon  the  plaintiff.  To  try 
the  (question  b^  the  usual  tests^  if  qeith«)r  side  ^ve  any  eridenoa,  plaintiff 
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on  a  uniform  rental  should  be  considered  to  cast  on  plaintiff  the       Eittu 

burden  of  proving  her  right  to  eject,  on  failure  to  do  which,    ^^^adthi 

4efendant8*  possession    should    not    be    disturbed.     Such   long  Ohannamma 

Shkttathi 
possession  may  be  construed  to  confer  a  sort  of  occupancy  right." 

The  plaintiff's  suit  was  dismissed  on  the  ground  that  she  had 
not  proved  her  plea  that  the  defendants  were  ohalgeni  tenants. 

On  appeal  the  District  Judge  reversed  this  judgment  and 
decreed  plaintiff's  claim.  Begarding  ,the  first  issue  the  District 
Judge  observed  €is  follows ; — 

^*  The  District  Munsif  was  clearly  wrong  in  holding  that  the 
burden  lay  on  the  plaintiff  of  proving  that  the  first  and  second 
defendants  are  merely  cbaTgeni  tenants  {Secretary  of  State  for 
India  y.  Luchmeewar  Singh{l))  and  (Bangasami  Beddi  v.  Gvana 
Sammantha  Pandora  8aftnadhi{2)),  The  burden  of  proving  a 
rigKt  of  permanent  occupancy  lay  on  the  first  and  second  defend- 
ants, and  the  mere  fact  that  they  and  their  predecessors  have  had 
possession  of  the  land  for  80  years  subject  to  the  payment  of  rent 
is  insufficient  to  establish  their  case.  The  existence  of  the  tenancy 
having  been  shown  at  a  rent  paid  down  to  the  commencement 
of  the  suit,  length  of  enjoyment  coupled  vnth  such  payment  of 
rent  cannot  give  greater  force  to  the  tenauts'  right  than  it  origi- 
nally possessed  {Thakwr  Bohan  Singh  v.  Thakur  Swrat  Singh{9)). 
So  far  as  this  point  is  concerned,  therefore,  the  first  and  second 
defendants  are  liable  to  ejectment.'' 

First  defendant  appealed  to  the  High  Court. 

A.  Srmivasa  Pot  for  appellant. 

K.  Narama  Bau  for  respondent. 

Judgment. — ^It  has  been  held  by  this  Court  in  Second  Appeals 
Nos.  187  and  192  of  1879  that,  in  South  Canara,  there  is  no 

could  not  recover,  baoaase  there  is  no  odmisBion  that  the  tenancy  existed 
originally  as  a  ohalgeni  tenancy  and  was  snbseqnently  oonyerted  into  a  tenancy 
of  a  permanent  character.  Nor  if  the  allegation  of  a  ohalgeni  tenancy  were 
stmck  out  could  plaintiff  recover.  Nor  in  such  a  case  is  there  any  presumption 
in  favour  o(  what  is  affirmed  by  plaintiff. 

There  is  an  instructive  case  in  the  Digest  Lib.  XXII,  title  III,  paragraph  26, 
fr.  1.  Plaintiff  claimed  certain  money  from  defendant  who  admitted  it  had  been 
paid  to  him,  but  said  it  was  so  paid  in  discharge  of  a  debt.  Parkes  held  that  it 
was  for  the  plaintiff  to  show  that  the  money  paid  was  not  a  debt.  Because  all  that 
was  known  was  that  the  money  had  been  paid,  and  the  presumption  in  such  case 
was  in  favour  of  its  having  been  paid  because  it  was  owed.  In  the  present  case 
it  is  true  there  is  no  presumption  in  favour  of  the  permaueucy  of  the  tenancy, 
(1)  I.L.R.,  16  Calo.,  228.  (2)  I.L.R.,  22  Mad.,  264. 

(8)  I.L.B.,  11  Calo.,  818. 
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KiTTv  presumption  that  a  tenano  j  is  either  chalgeni  or  mtdgeni.  In  this 
Hegai)thi  ^^^  ^^  tenants  have  proved  immemorial  possession  on  a  uniform 
Channamma  rei^ij^  jm^j  this  fact  raises  a  presumption  in  favour  of  mulgeni.  R 
was  therefore  on  the  plaintiff  to  prove  that  the  defendants  were 
only  chalgeni  tenants  by  proving  that  such  was  the  origin  of  the 
tenancy,  or  that  subsequent  dealings  are  consistent  only  with  that 
tenure.  There  is  no  such  evidence  in  the  case.  We  must  there- 
fore set  aside  the  decree  of  the  District  Judge  and  restore  that  of 
the  Munsif  with  costs  in  this  and  in  the  lower  Appellate  (Tourt. 


APPELLATE  CIVIL. 
BtfoT^  Mr.  Justice  Subrakmania  Ayyar. 

19Q7.  SAMINATHA  AIYAB  (Dependant),  Pbtitionxb, 

March  18, 18.  ^ 

MDTHU8AMI  PILLAI  (Pulintop),  Rbspokmnt.* 

Owiraci  Aet^Aci  IX  of  1872,  8.  88 — Fromise  to  pay  money  to  proowrt  resignaUcm 
ofpubUe  oJicB  not  enJbrcMhle^ 

An  undertakiiig  to  pay  money  to  a  public  Berrant,  to  indooe  him  to  retiro  and 
thna  make  iray  for  the  appointment  of  the  promisor,  is  virtnaUy  a  trafficking 
with  reference  to  an  office  and  is  void  nnder  section  28  of  the  Gontraot  Act. 

Parsons  y.  Thofnpson,  (I.H.Bl^  322,  2  B.B.,  778),  followed  in  principle. 

Olaim  on  a  promissory  note  executed  by  defendant  in  favour  of  tiie 
plaintiff's  assignor  for  Bs.  25. 

The  further  facts  necessary  for  the  purposes  of  the  repcHrt 
appear  in  the  judgment. 

bnt  there  is  no  pretamption  either  way,  beoanse  although  the  chalgeni  form  of 
tenure  is  more  common  than  the  other,  either  kind  of  tenancy  is  qnit^ 
ordinary. 

Defendant's  possession  is  consistent  with  the  larger  right  which  he  osserta. 
It  is  for  plaintiff  who  attribntes  a  smaller  right  to  defendant  to  prove  liii 
allegation. 

With  regard  to  Second  Appeal  No.  187|  i^^®  plaintiff  was  clearly  nol 
entitled  to  12  years'  rent.  The  appeal  should  be  allowed  in  this  respect  and  ih» 
decree  of  the  Bub -Judge  modified  by  allowing  only  the  rent  of  the  years  Bhsvm 
and  Yuva,  1874-76  and  1876-76. 

The  defendant  will  hare  his  costs  of  the  appeal. 

•  Giyil  Borision  Petition  No.  480  of  1906,  presented  under  section  25  of  Atk 
IX  of  1887  praying  the  High  Court  to  rcTise  the  decree  of  M.B  Jly.  8.  Kamaswaal 
Aiyar,  District  Muasif  of  T  lidambaraw,  in  Small  Cause  Suit  No.  881  of  1906. 
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The    Munsif   decreed   for  plaintiff.      Defendant   filed   civil    simiki»«a 
revision  petition  under  section  25  of  Act  IX  of  1887.  ^"^^* 

8,  Muihiah  Mudaliar  for  petitioner.  Muthusamx 

T.  Rangaramanuja  Chariar  for  respondent. 

JuDGMBKT. — ^The  point  for  deter9)ination  in  this  case  is 
whether  the  promissory  note  sued  on  is  enforceable. 

The  note  was  executed  for  Bs.  25  stated  to  be  the  balance  due 
under  a  preyious  promissory  note  between  the  fciame  parties.  The 
previous  note  is  not  produced,  but  the  consideration  therefor  suflB- 
ciently  appears  from  the  present  note  itself.  This  describes  it  as 
balance  of  money  promised  in  respect  of  ^'  Kanakku  Isum  Marudal " 
which  translated  literally  is  '^Kamam  individual  transfer  or 
change."  The  payee  was,  at  the  time  the  first  promissory  note  was 
executed,  Government  Eamam  of  the  village  on  leave.  The  maker 
was  acting  for  him  in  the  office.  Taking  the  words  quoted  above 
in  the  light  of  the  said  circumstances,  it  is  clear  to  my  mind  that  the 
money  was  promised  in  consideration  of  the  permanent  Kamam 
doing  what  lay  in  his  power  to  secure  the  appointment  permanently 
to  the  defendant.  If  this  view  is  correct  the  agreement,  unquestion- 
ably, was  imlawful  as  shown  by  illustration  f^  to  section  23  of 
the  Contract  Act.  In  the  language  of  the  English  law,  the 
substance  of  which  the  illustration  embodies,  the  agreement  was 
an  office  brocage  agreement  invalid  as  opposed  to  public  policy. 

Mr.  Bangaramanuja  Chariar  on  behalf  of  the  plaintifiE  urged 
that  the  view  taken  by  me  above  involves  an  undue  straining  of 
the  language  of  the  note  referred  to  above,  and  that  the  real 
consideration  was  but  a  promise  on  the  part  of  the  permanent 
Kamam  to  resign  the  office  in  order  to  facilitate  the  defendant . 
getting  appointed  to  it,  and  that  the  resignation  having  taken 
place  the  promise  was  good.  Even  so  the  conclusion  must  be  the 
same.  No  doubt  public  servants  in  the  position  occupied  by  the 
payee  here  are  ordinarily  at  liberty  to  resign  their  offices  when 
they  wish  to  do  so.  But  I  am  unable  to  agree  with  the  argument 
that  a  promise  to  pay  money  in  order  to  procure  resignation  with 
a  view  to  the  promisor  securing  the  appointment  is  an  enforceable 
promise.  The  principle  of  the  decision  in  Parsons  v.  Thomps<m{l) 
oited  for  the  defendant  is  applicable  here.  In  that  case,  A 
being  possessed  of  an  office  in  a  dockyard,  j5,  in  order  to  induce 

(1)  I.H.BI.,  322,  2  R.R„  773.  j 
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Saminatha   l^un  to  procure  himself  to  be  superaimuated  and  retire  on  the  nsnal 
-^^A*      pension,  agreed  (witJiout  the  knowledge  of  the  Navy  Board  to 

MuTHusAMi   whom  the  appointment  belonged)  in  case  B  should  sacceed  him, 
to  allow  him  a  certain  annual  share  of  the  profits  of  the  office.    B 
was  appointed  but  did  not  perform  the  agreement.     It  was  held 
that  A  could  maintain  no  action  on  the  agreement.     There  is,  no 
doubt,  some  difference  between  the  facts  of  that  case  and  of  the 
present,  e.g,^  there  is  no  question  here  of  pension  nor  an  agree- 
ment to  share  in  the  profits  of  the  office.    But  it  seems  to  me 
that  the  promise  which  is  one  to  paj  money  as  consideration  for 
the  retirement  in  the  circumstances  here  of  a  public  servant  is  in 
essence  not  different  from  the  agreement  in  the  case  before  the 
Court  of  Common  Pleas,  and  the  reasoning  in  the  judgment  of  jLord 
Loughborough,  C.J.,   is  not   less  cogent  here.     Uis    Lordship 
observed :    '*  It    is  not   stated   that  the    plaintiff  procured  the 
appointment  for  the  defendant  (which  would  clearly  have  been 
brocage  of  office  and  bad)  but  that  he  made  way  for  the  appoint- 
ment.   -But  from  thence   no  valuable  consideration  can  arise. 
Had  the  transaction  passed  with  the  knowledge  of  the  Admiral^ 
judging  of  the  case  and  applying  at  their  discretion  the  allowance 
they  aie  bound  to  make,  possibly  it  might  have  stood  fair  with  the 
public.     I  say  possibly  only  ;  to  be  sure  the  ground  of  deoeit  on  the 
public  would  be  done  away.    But  this  case  rests  on  a  j)rivate 
unauthenlacated  agreement  between  the  officers  themselves  which 
cannot  admit  of  any  consideration  sufficient  to  maintain  an  action. 
If  it  could  be  proved  that  it  was  to  be  measured  by   money  so  as 
to  form  a  valuable  consideration  it  must  be  in  respect  to  the  time 
when  it  was  madci  when  the  plaintiff  was  prevailed  upon  to  retire 
in  favour  of  the  defendant.     In   this  view  it  certainly  would 
approach  very  near  to  brocage.    It  would  differ  very  little  in  effect 
from  selling  the  interest  itself  though  there  would  be  a  difference, 
in  the  conduct  of  the  party  who  in  the  one  case  would  be  passive ; 
in  the  other  active.     But  his  passive   merit,  if  I  may  use  the 
expression,  would  not  avail  him  where  his  active  e&ertion  would 
be  a  demerit.^'    In  short  as  between  the  parties  to  the  note  the 
transaction  was  virtually  a  trafficking  with  reference  to  an  office 
the  tendency  of  which  must  necessarily  be  to  the  injury  of  the 
public.     The  plaintiff  is  no  doubt  the  indorsee  of  the  note,  but 
the  note  itself  evidences  notice  to  him  of  the  character  of  the 
transaction. 
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The  decree  of  the  lower  Coturt  must  therefore  be  reversed  and    Bamikatha 
the  suit  dismissed.  -  Tl^e  parties  will  bear  their  costs  throughout.  ^.^ 

Against  this  judgment  an  appeal  No.   18  of   1907  under  ^p'JJj^^^ 
clause  15  of  the  Letters  Patent  was  presented  and  was  dismissed 
by  (Benson  and  Sankaran  Nair,  J  J.)  on  17th  October  1907, 


APPELLATE   CIVIL. 

Before  Mr.  Justice  Benson  cmd  Mr,  Justice  WalUs. 

SE8HA  AYYAR  (Pbtitionkb),  Appellant,  1907. 


THE  TINNEVIlLLY  SAEANGAPANl  SUQAK  MILL  COMPANY 

LIMITED,  THBouGH  Mb.  F.  S.  CLARK,  Official 

LiourDATOB  (Respondbnt),  Rbspondbnt.* 

Indian  Companies  Act — Act  VI 0/  1882,  a.  186 — £9ecuH<m  of  decree  agaii^t^ com- 
pany in  liquidation  not  to  he  prevented  tuithout  making  due  pi-ovision  for  the 
right  of  judgment-creditor — Judgment-creditor  attaching  decree  against  compawy 
must  he  allowed  to  prove  in  the  name  of  the  decree-holder  in  liquidation. 

It  will  nob  be  equitable  for  coortB  to  prevent  jad^ment-oreditors  under 
section  136  of  the  Companies  Act,  from  executing  decrees  against  a  company 
in  liquidation  without  seeing  that  such  judgment-creditor's  rights  are  Respected 
in  liquidation.  Klauber  v.  Weillj  (17  Times,  L.B.,  344),  referred  to.  Where  A 
in  execution  of  a  decree  against  B, attaches,  under  section  273  of  the  jCode  of 
Civi)  Procedure,  a  decree  which  B  holds  against  a  company  in  liquidation,  the 
Court  will  direct  the  liquidator  to  recognise  A  as  the  representative  of  B  and 
all  ow  him  to  prove  for  the  decree  debt  in  the  name  of  B,  and  to  receive  and 
apply  dividends  payable  to  B  in  satisfaction  of  A's  judgment  debt  subject  to  the 
rights  of  other  attaching  creditors  to  rateable  distribution. 

Thb  petitioner  obtained  a  decree  agcdust  one  Syed  Mahomed 
Eowther  in  Original  Suit  No.  468  of  1902  on  the  file  of 'the 
Tinnevellj  Munsit's  Court.  Li  execution  of  that  decree  the 
.petitioner  attached  a  decree  obtained  by  his  judgment-debtor 
against  the  respondent  company,  in  Original  Suit  No,  84  of 
189y  on  the  file  of  Tinnevelly  Sub-Court.  The  attachment  was 
made  after  the  company  had  gone  into  liquidation.    After  the 


*  Civil  Miscellaneous  Appeal  No.  5  of  1907,  presented  against  the  order 
of  C.  G.  Spencer,  Esq.,  District  Judge  of  Tinnovelly,  in  Interlocutory  Appli- 
cation No.  480  of  1906  in  Miscellaneous  Petition  Ko.  266  of  1903. 
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BbshaAttab  attaobment  the  petitioner  presented  to   the    District   Court  of 
rp^*g        Tinnevelly  in  which  the  winxiing  up  proceedings  were  pending, 
TiNNBVBLLY  the  following  petition  :— 

Sugar  Mill  <'  For  reasons  stated  in  the  affidavit  herewith  filed  the  petitioiier 
Limited.  f^^J^  ^bat  this  Court  may  be  pleased  to  recognise  his  claim  of 
Es.  6,062-8-0  and  interest  thereon  as  per  decree  in  Original  Suit 
No.  84  of  I89t)  on  the  file  of  the  Tinnevelly  Subordinate  Judge's 
Court  in  favour  of  the  decree-holder  in  that  suit  against  the 
Tinnevelly  Sarangapani  Sngar  Refining  Company,  Limited,  in 
liquidation.  He  prays  that  his  claim  be  reoognised  in  the  place  of 
the  judgment-debtor  in  Original  Suit  No.  468  of  1^02  (and  decree- 
holder  in  Original  Suit  No.  84  of  1899  on  the  file  of  the  Tinnevelly 
Sub-Court)  on  the  file  of  the  Munsif *8  Court,  Tinnevelly,  to  the 
extent  of  Rs.  5,062-8-0  plus  interest  therein  as  per  terms  of  the 
decree  towards  the  valuation  of  the  decretal  lamount  in  tiie  said 
Original  Suit  No.  468  of  1902." 

0|^  this  petition  the  District  Court  passed  the  following 
Obdeb. — Heard  both  parties  by  their  pleaders.    The  petitioner 
is  not  a  direct  creditor  of  the  company.     He  has  only  attached  the 
decree   obtained  by   another  man,  who  was  a  creditor  against 
the  company.     This  attachment  was  made  after  the  winding  up 
commenced.     On  the  authority  of  I.L.R.,  26  Madras,  p.  673,  I 
disallow  the  claim  and  dismiss  the  petition. 
Petitioner  appealed  to  the  High  Court. 
JT.  Srinivasa  Ayyangar  for  appellant. 
Mr.  JT.  Ramanatha  Shenai  for  respondent. 
Judgment. — ^The  petitioner  obtained  a  decree  in  the  Court  of 
the  District  Munsif  of  Tinnevelly  against  one  Syed  Bowtiitf. 
Syed  Eowther  had  obtained  ^  decree  in  the  Subordinate  Judge's 
Court  of  Tinnevelly  against  the  Sarangapani  Sugar  Mill  Com- 
pany, and  after  this  company  had  been  ordered  to  be  wound  up 
the  petitioner  in  execution  of  his  decree  against  Syed  Eowther 
attached  Syed  Rowther's  decree  against  the  Sarangapani  Mill 
Company.    The  petitioner  would,  by  virtue  of  his  attaohmenty 
have  been  entitled  under  section  273,  Code  of  Civil  Procedure,  to 
proceed  to  execute  the  decree  against  the  company  but  for  secti<m 
136  of  the  Indian  Companies  Act,  which  provides  that,  after  the 
winding  up  order  no  suit  or  other  proceeding  shall  be  proceeded 
with  or  commenced  against  the  company  except  with  the  leave  ol 
thp  Court.    It  would  not  however  be  equitable  for  the  Court  to 
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prevent  the  petitioner  from  executing  bis  decree  without  seeing  Sisha  Attar 
thtit  his  rights  are  respected  in  the  liquidation,  Klauber  y.  WeiU{\).        t^^^ 
In  order  to  secure  this  object  we  direct  tlie  liquidator  to  recc^nize  Trjnevellt 
the  petitioner  as  the  representative  of  the  decree-holder,  and  allow  sugar  Mill 
him  to  prove  for  the  decree  debt  in  the  name  of  the  decree-holder     limitid. 
and  to  receive  and  apply  dividends  payable  to  the  decree-holder 
in  satisfaction  of  his  debt,  subject  to  the  like  claims  of  other 
attaching  creditors  to  rateable  distribution.    We  must  therefore 
allow  the  appeal,  set  aside  the  order  of  the  lower  Court  and 
pass  an  order  in  the  terms  above  stated  with  costs  throughout. 
Cost  of  both  parties  will  be  paid  out  of  the  estate. 


APPELLATE  CIVIL. 

B^(yre  Mr.  Justice  Benson  and  Mr.  Justice  WaVis. 

SANK  ABA  BHATTA  (Pbtitionbb),  Appbllakt,  1907. 

July  25. 


V. 

SUBBAYA  BHATTA  and  othbbs  (Bbspondents 
Nos.  1  TO  9),  Ebspondbnts.'*' 

OivU  Proeidwre  Codt,  Act  XIV  of  1882,  sa.  108,  560,  6S2— Limitation  Act,  Act 
XV  of  1R77,  Artt.  164,  169 — Art.  164  appUea  when  unserved  defendant  eeeha 
under  a,  108  of  the  Code  of  Oivil  Procedure  to  aet  aaide  whole  proceeding  a  after 
appeal. 

After  an  appeal  is  filed  against  the  decree  of  a  lower  Conrfc,  the  power  to 
set  aside  the  original  decree  on  an  appUoation  under  section  108  of  the  Code  of 
CiTil  Procedure  becomes  Tested  in  the  Appellate  Court  hj  virtne  of  section  682 
of  the  Code  of  Civil  procednre. 

Banumadhan  Ohetti  y.  Ifarayanan  Chetti,  (I.L.B.,  27  Mad.,  602),  referred  to. 
An  application  to  the  Appellate  Conrt  by  a  defendant,  who  was  not  duly 
served  with  snmmons  in  the  lower  Conrt  and  who,  has  not  appealed  to  set  aside 
the  original  decree  nnder  section  108  of  the  Code  of  Civil  Procedure  is,  for  pnr^ 
poses  of  limitation,  governed  by  arfciclo  164  and  net  article  169  of  schedule  II  of 
the  Limitation  Act. 

The  facts  for  the  purposes  of  this  report  are  suffioientlj  set  out 
in  the  judgment. 


(1)  17  Times,  L.B.,  844. 

*  Civil  Miscellaneous  Appeal  No.  168  of  1906)  presented  against  the  order  of 
H.  0.  D.  Harding,  Esq.,  District  Judge  of  South  Canara,  dated  11th  September 
190G,  in  Interlocutory  Application  No.  187  of  1906  in  Appeal  Suit  No*  30  of  1003. 
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Sankaba 
Bhatta 

SVBBATA 

Bhatta. 


Mr.  K.  Bamanafka  Shenai  and  K.  P.  Madhtwa  Bao  tor 
appellant.  « 

«/,  L.  Rosario  and  ?7.  /Joiw  Rau  for  respondent. 

Judgment.— In  this  ease  flie  plaintiff  obtained  judgment 
against  the  defendants,  some  of  whom  appealed  when  the  appeal 
was  dismissed.  One  of  the  defendants  now  oomes  forward  and 
states  that  he  was  never  served  and  seeks  to  set  aside  the  whofe 
proceedings  under  sections  108  and  560. 

The  petitioner  applied  first  to  the  District  Munsif ,  but  it  was 
held  by  that  Court  that  no  application  would  lie  to  the  District 
Munsif,  because  the  filing  of  the  appeal  had  divested  the 
Munsif  of  his  jurisdiction  to  deal  with  the  case  (BamanadAan 
Chetti  V.  Narayanan  ChetU{l)).  This  being  so,  the  power  to 
pass  an  order  under  section  108  must,  by  virtue  of  section  562, 
have  become  vested  in  the  Appellate  Court.  This  power  is,  we 
think,  distinct  from  the  power  to  set  aside  an  ew  parte  appellate 
decree  conferred  by  section  560,  which  only  enables  the  Court  to 
direct  the  appeal  from  the  original  decree  to  be  reheard,  thus 
temporarily  restoring  the  orginal  decree.  With  regard  to  the 
Limitation  Act,  article  164,  we  think,  applies  to  any  applioation 
which  involves  setting  aside  the  original  decree,  that  is  to  say, 
to  any  application  imder  section  108,  whether  made  to  the 
original  Court  or  to  the  Court  of  Appeal  after  an  appeal  has  been 
filed,  and  article  169  applies  only  to  applications  '^  for  rehearing 
of  an  appeal  heard  ex  parte  in  the  absence  of  the  respondent." 
The  starting  point  of  limitation  under  article  169, — ^thirty  days 
from  the  decree  in  appeal,  is  wholly  inapplicable  to  applications 
by  a  party  who  has  never  been  served  to  set  aside  the  whole 
proceedings  in  the  suit  and  we  think  that  such  applications  aie 
governed  by  the  article  164.  We  must  set  aside  the  order  of  the 
District  Judge  and  direct  him  to  rehear  the  application  and 
dispose  of  it  according  to  law.     Costs  will  abide  the  result. 


(1)  I.L.R.,  27  Mad.,  602. 
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APPELLATE  CIVIL. 

Before  Sir  8.  Svbrahmania  Ayyar^  Officiating  Chief  Jueticcy 
and  Mr,  Justice  WaUis. 

PANDURAN&A  MTJDALIAR  (Pbtitionbr),  Appellant, 

If. 
yYTHILINGA  REDDI  (Rbbpondbkt),  Ebspohdbwt.* 

Limitatif^  Act,  Act  XV  of  1877,  aehed.  U,  arts,  173-4,  ll^^AppUcaiitm  in 
aecordcmee  with  lato— Civil  Procedure  Code,  Act  XIV  of  1882,  ss.  2,  223,  258, 
^9 — Where  a  Court  paaaes  a  decree  for  sale  of  property  and  the  place  where 
such  property  ia  situate,  is  transferred  to  the  Jurisdiction  of  another  Court, 
former  Court  tnaf  still  execute  decree — AppHcaiion  made  to  such  Court  to 
transfer  decree  to  the  latter  wiU  save  limitation-har — Bepresentaiive  of  judg- 
menl-debtor  is  judgment-debtor  within  the  meaning  of  s.  258  and  must  certify 
adjustment  vnthin  time  fixed  by  curt,  nZA  of  sched,  U  of  the  Limitation 
Ad. 

The  Court  at  C  passed  a  decree  for  the  sale  of  certain  immoveable  property. 
Snbieqnently  the  territory  where  raoh  property  was  situate  was  transferred  to 
the  jurisdiction  of  Oourt  at  />.  The  decree-holder  applied  to  the  Court  at  C, 
to  transfer  his  decree  for  execution  to  the  Court  at  D.  The  decree  was 
transferred,  and  in  execution,  the  purchaser  of  the  equity  of  redemption  from  the 
judgments ebtor  who  was  made  a  party  to  the  execution  proceedings  pleaded 
that  the  application  for  execution  was  barred  by  limitation,  and  he  also  set  up 
an  adjustment  between  the  judgment-debtor  and  the  decree-holder  made  more 
than  90  days  previously  which  was  not  certified  to  the  Court.  Questions  arose 
whether  the  application  to  the  Court  at  0  for  trannfer  was  an  *  application  in 
Accordance  with  law'  within  article  179  of  schednle  TI  to  the  Limitation 
Act,  and  whether  the  purchaser  from  the  judgment-debtor  could  plead  the 
nnoertified  adjustment : 

HM,  that  the  Court  at  0  did  not,  within  the  meaning  of  section  649  of  the 
Code  of  Civil  Procedure,  cease  to  exist  or  to  have  jurisdiction  to  execute  the 
decree  on  the  transfer  of  territory  from  its  jurisdiction,  as  such  transfer  did 
Bot  take  away  the  jurisdiction  which  it  had  to  execute  its  own  decree  under 
section  323  of  the  Code  of  Civil  Procedure,  and  the  Court  at  D  consequently 
acquired  no  jurisdiction  to  execute  the  decree  under  section  649,  which  could 
only  arise,  if  the  Court  at  C  either  ceased  to  exist  or  to  have  jurisdiction  to 
execute  the  decree.  The  Court  at  C  was,  therefore,  the  Court  to  which  the 
decree-holder  was  bound  to  apply  under  section  223  of  the  Code  of  Civil 
Procedure,  and  his  application  saved  the  bar  of  limitation  under  article  179  of 
schedule  II  of  the  Limitation  A.ct. 


1907. 
July  8,  9. 


*  Civil  Miscellaneous  Second  Appeal  No.  74  of  1906,  presented  against  the 
order  of  F.  H.  Hamnett,  Esq.,  District  Judge  of  South  Arnot,  in  Appeal  Suit 
No.  98  of  1906,  presented  against  the  order  of  M.R.By.  S.  Subbayya  Sastri, 
District  Munsif  of  Cuddalore,  in  Miscellaneous  Petition  No.  824  of  1905 
(Original  Suit  No.  217  of  1895). 
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Fanduranga       em  alio,  that  the  provision  of,  tection  258  of  the  Code  of  Cinl  Prooediue 

MUDALIAB    |^pp]j^  QQ^  Qiiiy  ^  jadgment-debtors,  bat  to  those  olaiming  through  them  aria 

Vythilxkga  their  right,  and  that  an  adjustment  between  the  decree-holder  and  the  jodgmsnt- 

Bkddi.        debtor  not  certified  within  90  dajs  was  barred  nnder  article  178  (A)  of  rndboMe 

n  of  the  Limitation  Aot,  and  cannot  be  set  np  as  u  bar  to  execation  hj  mt 

claiming  through  the  jndgment-debtor  or  in  his  right. 

Thr  decree  in  execution  of  wbich  this  appeal  arose  was  a  mortgage 
decree  passed  by  the  Munsif  ^s  Court  of  Chidambaram  in  Origin&i 
Suit  No.  217  of  1895.  The  village  in  which  the  mortgaged  prop- 
erties were  situate  was  transferred  to  the  jurisdiction  of  the  District 
Munsif  of  Cuddalore  and,  on  the  application  of  the  decree-holder 
(respondent),  dated  13th  December  1900,  the  decree  was  transferred 
for  execution  to  the  Cuddalore  Court.  Applications  for  execution 
were  made  to  the  Cuddalore  Court  in  October  1903  and  in  Maroh, 
August,  and  September  1905.  The  first  three  applications  were 
not  prosecuted,  and  the  property  was  lordered  to  be  sold  on  24th 
November  1905  on  the  last  application.  The  petitioner  on  tiie 
23rd  November  1905  applied  to  be  made  a  party  to  the  execution 
proceedings  on  the  ground  that  his  undivided  brother  had 
purchased  the  property  from  the  judgment-debtor.  The  petiticnL 
was  directed  to  be  proceeded  with  under  section  244  of  the  Code 
of  Civil  Procedure.  The  two  objections  raised  by  petitioner  to 
the  execution  of  the  decree  were  that  the  decree-holder  and  &6 
judgment-debtor  had  entered  into  an  agreement  by  which  the 
decree  was  adjusted  in  1902,  and,  secondly,  that  the  decree  was 
barred  by  limitation,  as  the  application  for  transfer  in  December 
1900  was  an  unnecessary  step,  the  Court  of  Cuddalore  having 
jurisdiction  to  execute  the  decree  under  section  649  of  the  Code  of 
Civil  Procedure.  Both  the  objections  were  overruled  and  exeoo- 
"  tion  ordered  to  proceed.     This  judgment  was  confirmed  on  appeal* 

Petitioner  appealed  to  the  High  Court. 

F.  Krishnaswami  Ayyar  and  T,  V.  Oqpalaawami  MuddUar 
for  appellant. 

P.   B,   Swndara  Ayyar  and  3f.  jB.     Doraiswami    Ayyangar  - 
for  respondent. 

Judgment. — The  Court  of  the  District  Munsif  of  Ohidaifi- 
baram  passed  a  decree  ordering  the  sale  of  certain  property. 
Subsequently  the  territory  in  which  the  property  is  situated  w»s 
excluded  from  the  local  limits  of  the  Chidambaram  Court  stti 
included  in  the  local  limits  of  the  Cuddalore  Court,    After  tiUb 
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alteration,  as  regards  the  loeal  limits  of  these  Courts,  the  decree-  Pandubanoa 
holder  applied  to  the  Chidambaram  Court  which  passed  the  decree    ^^^^^'^* 
to  transfer  the  decree  to  the  Ouddalore  Court  for  execution,  and  Vythiunoa 

B.EDDI. 

it  was  transferred  accordingly.    It  is  contended  that  this  applica- 
tion to  the  Chidambaram  Court  was  not  sufficient  to  save  the  bar 
of  limitation  as  it  was  imnecessary  and  not  in  accordance  with 
law,  because,  it  is  argued,  the  Cuddalore  Court  had  jurisdiction 
under  these  circumstances  to  execute  the  decree  without  any  order 
of  transfer  .by  virtue  of  section  649  of  the  Civil  Procedure  Code, 
which  provides  that  the  word  Court  shall  be  deemed  to  include, 
where  the  Court  which  passed  the  decree  to  be  executed  has  ceased 
to  exist  or  to  have  juifisdiction  to  execute  it,  the  Court  which,  if 
the  suit  wherein  the  decree  was  passed  were  instituted  at  the  time 
of  making  application  for  execution  of  the  decree,  would  have 
jurisdiction  to  try  such  suit,  that  is  to  say,  in  the  present  case,  the 
Ouddalore  Court.    This  jurisdiction  to  execute  is  only  conferred 
whore  the  Court  which  passed  the  decree  has  ceased  to  exist  or  to 
have  jurisdiction  to  execute  the  decree.    "We  cannot  agree  with 
the  coDtention  that  the  Chidambaram  Court  ceased  to  exist  for  the 
purposes  of  the  section  when  the  area  in  which  the  property 
ordered  by  the  decree  to  be  sold  is  situate  was  transferred  to  the 
jurisdiction  of  the  Cuddalore  Court.    Nor  can  we  hold  that,  by 
virtue  of  the  transfer,  the  Chidambaram  Court  ceased  to  have 
jurisdiction  to  execute  the  decree.    Section  228  provides  that  a 
decree  may  be  executed  by  the  Court  that  passed  it,  and  we  think 
there  is  nothing  in  section   649,  and  we  know  of  no  general 
principles  to  lead  us  to  hold,,  that  the  transfer  above  mentioned 
had  the  effect  of  depriving  the  Chidambaram  Court  of  Jurisdiction 
to  execute  the  decree.     It  cannot,  we  may  observe,  be  said  that 
the    transfer    renders   execution    by    the    Chidambaram   Court 
ineffective,  and  there  are  other  cases  in  which  the  Code  specially 
authorizes  Courts  to  pass  decrees  affecting  property  situated  out 
of  the  local  limits  of    their    jurisdiction.    This  conclusion    is 
supported  by  some  of  the  Calcutta  cases  to  which  our  attention 
has  been  called  on  behalf  of  the  respondent,  notably  Kali  Pado 
Mukerjee  v.  Dino  Nath  Mukerfee  /(I),  but,  proceeding  as  we  do 
on  the  language  of  sections,  we  do  not  think  it  necessary  to 
discuss  the  cases  dted,  some  of  which  are  not  easily  reconcileable. 

(1)  IX  Jt.,  25  Cftlo.,  SIS. 
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PANDinuLiiGA  In  onr  opinion,  the  Ohidambaram  Conrt  was  the  one  to  which 
MuDALiAB  ^^  deoree-holder  was  bound  to  apply,  and  the  application  to  it  for 
Vtthiunoa  transfer  wsis  a  proper  one  and  authorised  by  section  228*  We, 
therefore,  think  the  lower  Appellate  Court  was  right  in  holding 
that  the  application  was  not  barred.  The  appellant  furthw 
contends  that,  even  supposing  the  application  was  not  barred,  tiie 
Oourt  ought  to  have  allowed  him  in  his  capacity  of  representative 
of  the  judgment-debtor  by  reason  of  his  purchase,  subsequent  to 
the  decree,  of  the  equity  of  redemption  in  the  suit  property  to 
show  that  the  decree  had  been  adjusted  by  an  arrangement 
between  the  decree-holder  and  the  judgment-debtor,  although  sueh 
adjustment  was  not  certified  either  by  the  decree-holder  or  at  the 
instance  of  the  judgment-debtor  as  required  by  section  258  of  the 
Civil  Procedure  Code.  The  alleged  adjustment,  however,  was 
made  more  than  ninety  days  before  the  appellant's  petition  was 
filed,  and  is  primd  facie  barred  by  article  173-A  of  the  Limitation 
Act.  It  was,  however,  contended  that,  as  the  appellant  is  not  the 
judgment-debtor,  but  only  his  representative,  and  having  regard 
to  the  fact  that  the  definition  of  judgment-debtor  in  section  2 
of  the  Code  of  Civil  Procedure  does  not  mention  representatives, 
the  article  does  not  apply  to  such  representatives.  If  the  word 
judgment'debtor,  as  used  in  section  258,  does  not  include  the 
representative  of  the  jadgment-debtor,  it  would  follow  that  sueh 
a  representive  is  not  entitled  to  apply  for  the  certificate  without 
which  the  adjustment  cannot  be  regarded  by  the  Court  executing 
the  decree,  and  the  appellant  must  fail  on  the  ground  that  there 
was  no  adjustment  which  the  Court  could  look  at.  We  think, 
however,  that  the  word  judgment-debtor  in  section  258  should 
be  construed  as  including  those  who  claim  through  him  or  in  his 
right.  To  hold  otherwise  would  lead  to  obvious  hardships  which 
we  cannot  think  were  contemplated.  In  our  opinion,  the  appellant 
is  a  judgment-debtor  within  the  meaning  of  section  258  of  the 
Code  of  Civil  Procedure,  and  is  accordingly  barred  by  artide 
173-A  of  the  Limitation  Act. 

With  regard  to  the  interest  recoverable  under  the  decree,  the 
decree-holder  is,  by  the  terms  ^f  the  decree  as  it  stands,  precluded 
from  recovering  any  interest  subsequent  to  the  date  of  the  decree, 
and  the  order  of  the  lower  Courts  will  be  modified  accordingly. 
The  parties  will  pay  and  receive  proportionate  costs  throughout. 
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APPELLATE  CIVIL. 

Before  Mr.  Justice  Benson  and  Mr.  Jueiice  Walli%, 

-ItfAHALINGA  MOOPANAR  (Respondent— Transferee  Plaintifv),       1907. 

Appellant,  J^!?!!l!!\ 

r.  • 
KUPPANACHARIAR  (Petitioner— First  Defendani), 
Respondent.* 

-  Zimitation  AttfXV  o/1877,  scK  IT,  Art.  179 — *  St€p  in  aid  of  execution ' — ApplicQ$i<m 

*  to  bring  on  record  representative  of  deceased  fudgment^deUor  is  a  step  in  aid  of 
execution-^Civil  Procedure  Code,  Act  JJ.V  of  1882,  m.  232,  368— JppWcaftow 
under  section  868  not  prohilited  by  ^tion  232. 

Under  the  proviso  to  seotion  232  of  the  Code  of  Civil  Prooedare,  the  transferee 
of  a  decree  cannot  obtain  exeontion  without  noiice  to  the  judgment-debtor,  and 
Inhere  the  jndgment-debtor  is  dead,  no  such  notice  can  be  sent  ontil  his 
ire|>re8entati7e8  are  brought  on  record. 

There  is  nothing  in  section  232  to  prohibit  the  transferee  from  appljiug  undar 

-  section  8G8  to  bring  the  representative  on  record  and  such  an  application  most 
be  regarded  as  a  step  in  aid  of  execution  within  the  meaning  of  schedule  II 
of  article  179  of  the  Limitation  Act. 

The  decree,  in  execution  of  which  this  appeal  arose,  was  passed 
•-on  14th  December  1900.     An  application  to  execute  the  decree 
•was  made  on   23rd  July   1902.     Subsequently,  the  decree  was 
assigned  to  the  present  appellant  and,  he,  on  2nd  Septemb« 
1904  presented  a  petition  praying  (a)  to  be  recognised  as  trans- 
feree-plaintiff, (6)  for  the  fifth  defendant  to  be  brought  on  record 
-as  representative  of  the  deceased  second  defendant  and   (c)  for 
notice  to  plaintirflE  and  defendants.     The  petitioner  did  not  apply 
for  cxcoution  of  the   decree.     The  order  on  this  petition   was 
'**  granted."     The  transferee-plaintiff  applied  to  execute  the  decree 
in  December    1905.     It    was  objected  by  the  first  defendant 
iihat  such  application  was  barred  as  more  than  three  years  had 
-elapsed  since  23rd  July  1902,  the  date  of  the  last  application  for 
execution.     On  behalf  of  the  transferee-plaintiff  it  was  argued 
that  the  application  of  2nd  September  1904  was  a  step  in  aid  of 
execution  and  that  it  saved  the  bar  of  limitation  under  article  179 
of  schedule  II  of  the  Limitation  Act. 


•  Civil  Miscellaneous  Second  Appeal  No.  88  of  1906  presented  against  the 
decree- of  lU  F,  Austin,  Esq.,  District  Judge  of  Tinnevellj,  in  Appeal  Suit  No.  79 
-of  1006  presented  against  the  order  of  M.R.Bj.  A.  Annaswami  Aijar,  District 
Afnnsif  of  Siivaikuntam,  in  M.P.  No.  86  of  1906  (Original  Snit  No.  641  of  1900). 
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Kahalinca         The   District    Munsif  held    that    the    application    of 
r.         September  1904  was  a  step  in  aid  of  execution  and  ordered  ei 
cHARivR,     tion  to  issue. 

On  appeal  the  District  Judge  held  that  the  application  of ! 
September  1904  was  not  a  step  in  aid  of  execution  and  dismis 
the  application.     His  judgment  on  this  point  is  as  follows  : — 

"  If  the  petition  of  respondent  of  2nd  September  1904  was 
step  in  aid  of  execution,  his  present  application  for  execution  is 
time  and  appellant's  petition  was  rightly  rejected.  If  the  petition 
of  2nd  September  1904  was  not  a  step  in  aid  of  execution,  the- 
present  application  was  barred  as  being  made  more  than  three  jears^ 
after  the  last  step  in  July  1902. 

The  order  on  the  petition  of  2nd  September  1904  was  *  granted  \ 
What  was' granted  is  not  clear.  For,  section  232  of  the  Civil* 
Procedure  Code  contains  no  provision  for  a  mere  declaration  of  the- 
right  of  an  assignee  of  a  decree  to  be  substituted  for  the  original 
decree-holder,  but  only  for  grant  of  permission  to  execute  the 
decree.  But  for  this  respondent  did  not  ask.  So  far  as  this  portion 
of  his  petition  went  the  Court  granted  him  nothing,  nor  had  he- 
then  any  right  to  ask  for  substitution  of  second  defendant's  heir 
in  a  decree  to  which  respondent  was  still  a  stranger.  Section  368,. 
Civil  Procedure  Code,  moreover  applies  to  cases  of  death  of  a 
defendant  before  decree.  If  respondent  had  any  remedy  under 
the  decree  against  second  defendant's  heir,  he  must  have  brought 
in  his  name  in  actual  execution  proceedings,  a  necessary  preoedent: 
to  which  was'an  application  for  execution  under  section  232,  Civit 
Procedure  Code,  which  respondent  never  made.  I.Ij.E.,  24  Cal.» 
778,  which  has  been  cited  on  behalf  of  respondent,  is  therefore 
inapplicable." 

**  I  find  that  respondent's  petition  of  2nd  September  1904  was. 
not  a  step  taken  in  aid  of  execution.  His  application  for  execu* 
tion  was  therefore  barred  by  limitation,  being  more  than  three- 
years  after  the  last  step  taken  in  July  1902." 

The  transferee-plaintiff  appealed  to  the  High  Court. 

The  Hon.  Mr.  P.  S,  Sivamvami  Ayyar  for  appellant. 

The  Hon.  Sir  F.  C,  Desihachariar  and  JT,  Bhashtfamayyangar 
for  respondent. 

Judgment, — The  petitioner  here  prayed  (a)  to  be  recognized  asi 
the  transferce-plaintifT,  (b)  for  the  fifth  defendant  to  be  brought  oa 
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the  record  as  heir  of  the  second  defendant  and  (c)  for  notice  to 
the  plaintiffs  and  defendants.  The  order  on  this  petition  was 
"  granted."  It  is  argued  that  there  was  no  application  by  the 
transferee  or  order  bj  the  Court  for  execution  as  required  by 
section  232,  Civil  Procedure  Code,  read  with  section  235,  Civil 
PrecedHro  Code,  but  it  is  unnecessary  to  consider  this  objection 
because  the  application  under  section  368,  Civil  Procedure  Code, 
to  bring  in  the  representative  of  the  second  defendant  was  in  our 
opinion  a  step  in  aid  of  execution  suflScient  to  save  limitation. 
Under  the  proviso  to  section  232  the  Court  cannot  order  execution 
in  favour  of  the  transferee  without  notice  to  the  defendants,  hut 
if  the  defendants  arc  dead,  no  such  notice,  as  is  contemplated  by 
the  section,  can  be  tent  until  their  represeutatives  are  brought  on. 
There  is  nothing  in  section  232  to  prohibit  the  transferee  from 
applying  for  and  obtaining  an  order  under  section  368,  Civil 
Procedure  Code,  to  bring  in  the  representatives  of  a  defendant,  and 
we  think  such  application  must  be  regarded  as  a  step  in  aid  of 
execution.  We  must  set  aside  the  order  of  the  District  Judge  and 
restore  that  of  the  District  Munsif  with  costs  in  this  and  the 
Xiower  Appellate  Court. 


Mahalinoa 
moopanah 

V. 
KCPPAXA- 
ClIARIAB.. 


APPELLATE  CIVIL. 

Be/ore  Mr.  Jmtice  WalUa. 
MAHOMED  RULTAN  SAHIB  and  akothbr  (Plaintiffs), 

Pir.T[TI0NBB8, 
V, 

HORACE  fiOBINSON  (Defendant),  Respondent.* 

Huaband  and  ioife^Implied  authority  of  wife  to  pledge  husband'a  credit 
when  rebutted, 

Tho  presQmption  of  implied  aathority  on  the  part  of  the  wife  to  pledge  her 
liosband'B  credit  for  neoetsaries  may  be  rebutted  by  proof  of  cironmstances 
inconsistent  with  the  existence  of  such  anthority. 


lt)07. 

August  19^ 

25. 


*  Civil  Revision  Petition  No.  668  of  190C,  presented  under  section  25  of  Act 
JX  of  1887,  praying  the  High  Court  to  revise  the  decree  of  J.C.  Fernandez,  Esquire, 
Subordinate  Judge  of  the  Nilgris,  dated  SOth  July  1906,  in  Small  Cause  Suit 
Ko.89of  190e. 
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Hahomxd 
Sultan 
Sahib 

V. 

Horace 

HOBINSOX. 


Such   authority    cannot  be    presamed   where  the  husband    hiU  expreot^ 
forbidden  bis  wife  to  pledgee  hit  credit. 

Jolly  V.  Jiees,  (15  C.B.N.B.,  628),  referred  to. 

Suit  for  money. 

The  plainti£Es  were  traders,  and  this  sait  was  brought  by  them 
to  recover  from  the  defendant,  the  price  of  articles  supplied  to  hk 
wife  on  the  ground  that,  in  purchasing  such  articles,  she  acted  as 
the  agent  of  defendant. 

The  defendant's  wife  was  living  in  Ootaoamund  with  her 
children  while  the  defendant  was  residing  in  Goorg. 

The  defendant  was  remitting  to  her  sums  amply  sufficient  for 
her  support  and  that  of  h^r  children,  and  had  expressly  fcnrbidden 
her  to  contract  any  debts  on  his  credit.  She  kept  a  boarding 
house  of  which  the  plaintiffs  were  aware  ;  and  it  was  in  evidence 
that  the  purchases  were  made  laigdy  on  that  account. 

The  Subordinate  Judge  held  that  no  authority  could  be  pre- 
Bumed  under  the  circumstances  and  dismissed  the  plainti£Es'  suit. 

The  plaintiffs  filed  Civil  Eevision  Petition  under  section  25  of 
Act  IX  of  1887. 

Mr.  A,  8,  CotcdeU  for  petitioner. 

O,  Krishnaswami  Ayyar  for  respondent. 

Judgment. — I  am  not  prepared  to  interfere  with  the  decree  of 
-the  Subordinate  Judge.  The  provision  made  for  the  supply  of 
necessaries  to  the  wife  out  of  the  allowance  made  by  the  husband, 
and  the  payments  made  by  the  parents  of  the  children  boarding 
with  her,  was  sufficient  to  rebut  the  presumption  of  imjdied 
authority  to  pledge  the  hixsband's  credit  for  necessaries-  (Debenkam 
v.  af(eZfon(l),  and  Morel  Brothers  8f  Co^  v.  Westmoreland  (Earl 
of)(2).) 

Further,  there  is  evidence  that  the  husband  forbade  his  wife  to 
pledge  his  credit  which  would  bring  the  case  within  the  authority 
of  Jolly  V.  Bees{S).    The  petition  is  dismissed  with  costs. 


(1)  6  App.  Cas.,  24. 


(3)  16  C.B.N.S.,  628. 


C2)  (1903)  I.K.B.,  64. 


Digitized  byLjOOQlC 


VOL.  XXX.]  MADBA8  SEBIE8.  645 

APPELLATE  CIVIL, 

Before  Mr.  Justice  Suhrahmania  Ayyar. 

In  the  Matter  of  MEDAI  KALIANI  ANNI  (Defendant),  1907. 

Petitionee.*  ^°g^^^' 

Civil  Procedure  Code,  Act  XIV  of  1882,  #.  2SS—Ji%ghi  of  suit^Judgment 
Creditor  receiving  payment  and  not  certifying  under  a.  258  of  the  Code  of 
Ci9il  Frocedwe  liable  in  damages  though  he  has  not  executed  and  received 
the  decree  amownt. 

The  law  oasts  on  a  decree-holder  receiving  payment  out  of  Court  the  duty 
of  certifying  such  payment  in  latisfactiou  of  the  decree  under  section  258 
of  the  Code  of  Ciril  Procedure.  The  judgment-debtor  has  a  cause  of  action 
against  the  decree -holder,  when  the  latter  haying  received  the  decree  amount 
not  only  does  not  certify,  but  actually  takes  out  execution.  1 1  is  not  necessary 
that  money  should  have  been  actually  recovered  in  execution. 

Yiraraghava  Reddi  v.  Sxihhakka,  (I.L.R.,  5  Mad.,  387),  referred  to. 

The  facts  of  this  case  were  as  follows  :  — 

The  defendant  obtained  a  decree  in  Original  Suit  No.  127  of 
1903  on  the  file  of  the  District  Munsif's  Court,  Tinnevelly, 
against  the  plaintiff's  father.  On  the  17th  November  1905,  the 
plaintiff  sent  to  the  defendant  Rs.  2oO  by  money  order  stating  in 
the  ooupon  attached  thereto  that  the  amount  should  be  credited 
towards  the  debt  due  by  plaintiff's  father.  The  defendant  after 
receiving  the  amount  fraudulently  applied  to  execute  the  decree 
for  the  whole  amount.  The  plaintiff  objected  to  such  execution, 
but  his  objection  was  resisted  on  the  ground  of  limitation.  Hence 
plaintiff  sued  to^  recover  from  defendant  Es.  214  being  the 
principal  and  interest  due.  Defendant  did  not  put  in  a  written 
statement. 

Th«  lower  Court  granted  a  decree  in  favour  of  the  plaintiff. 

Defendant  filed  civil  revision  petition  under  section  25  of  the 
Act  IX  of  1887. 

T.  jB.  Verdiotarama  Saatry  for  petitioner. 

Judgment. — ^The  plsdntiff  remitted  by  a  post  office  money 
order  the  amount  due  by  him,  under  a  decree  to  the  defendant. 
The  defendant  received  the  amount  of  the  money  order,  but  failed 
to  certify  the  receipt  of  the  amount  and  enter  up  satisfaction 

*  Givil  Revision  Petition,  No.  161  of  1907,  presented  nnder  section  25  of  Act 
IX  of  1887,  praying  the  High  Court  to  revise  the  decree  of  M.B.B7.  T.  V.  Anantan 
Kayar,  Subordinate  Judge  of  Tinnevelly,  in  Small  Cause  Suit  No,  674  of  1906, 

^^  ^    Digitized  by  LiOOgle 


546  THE  INDIAN  LAW  REPOBTS.  [VOL. 

Ik  tb«  o^  ^^^  decree.  In  the  present  suit  brought  for  the  reooY^y  of  the 
Mattkb  amount  so  paid  as  damages  by  reason  of  the  defendant's  failure  to 
Kaliani  certify,  the  defendant,  petitioner,  put  in  no  defende  in  the  CooH 
*''"'  below.  Mr.  Venkatorama  Sastry  on  her  behalf  now  contends  that 
as  upon  the  plaintiff's  own  statement  the  decree  in  respect  of 
which  the  payment  was  made  out  of  Court  has  not  been  aotuaUj 
executed  and  the  decree  amount  recovered,  the  plaintiff  has  no 
cause  of  action.  In  support  of  his  contentioh  he  cites  the  un- 
reported referred  case  No.  9  of  1905  which  would  seem  to  support 
it.  In  the  judgment,  however,  the  point  is  not  discussed,  and 
it  merely  expresses  an  opinion  concurring  with  the  view  of 
the  Subordinate  Judg^  which  was  to  the  effect  that  because  a 
decree  in  respect  of  which  payment  is  made  out  of  Court  has  not 
been  actually  executed  and  money  recovered,  the  party  making  the 
payment  had  no  cause  of  action.  But  the  groimd  on  which 
the  Full  Bench  decision  in  Vtrwaghccoa  Beddy  v.  8vJ)bdk]M[l) 
rests  is  that  the  law  casts  on  a  decree-holder  receiving  payment 
out  of  Court  the  duty  of  certifying  such  payment  in  satisfaction  of 
the  decree,  and  that  if  he  fails  to  do  so,  there  is  a  breadi  of 
that  duty.  This,  to  my  mind,  necessarily  implies  that  a  oause  of 
action  accrues  when  the  judgment-creditor  fails  to  fulfil  his  duty 
in  the  matter. 

In  the  present  case  after  receiving  payment,  out  of  Court,,  the 
judgment-creditor  not  only  did  not  certify  payment  but  also 
applied  for  the  execution  of  the  decree  as  if  there  had  been  no 
payment  out  of  Court.  I  must,  therefore,  hold  that  there  was  a 
cause  of  action. 

No  doubt  in  all  the  cases  to  which  my  attention  was  drawn  by 
Mr.  Yenhatarama  Sastry,  there  had  not  only  been  no  certificate  of 
satisfaction  but  the  decree  had  also  been  executed  and  money 
recovered.  But  I  do  not  think  that  such  a  recovery  is  essential  to 
the  accruing  of  the  oause  of  action  in  a  case  like  the  present. 
The  petition  therefore  in  my  opinion  fails  and  is  dismissed* 

(1)  I.L.B.,  6  Mad.,  397. 


Digitized  byLjOOQlC 


Vol.  IXX.]  BtADJEtAS  8t!Bi£8.  ^47 

APPELLATE  CIVIL. 

Brfore  Sir  Arnold  White^  Chief  Justice^  and  Mr.  Justice  Miller. 

HANIFA  BAI  (Plaintut),  Petitionbr,  1806. 

^  ^  October  9. 

^       V.  1907. 

Angnst  6. 
HAJI  SIDDICK  BUI  MBANJI  SAIT  and  othbrs  

(Dhfendants),  Ebspondbnts.* 

Civil  Procedure  Code,  4et  UV  of  1882,  ss.  407,  692— Pauper  appeal— AppUeoHone 
wider  8.  592  to  be  decided  under  the  rulee  in  Chapter  XXVl—No  Uave  to 
appeal  in  forzd&  pauperis  when  at  date  of  suit  (here  is  subsisting  an  agreement 

falling  under  secHon  407  (d). 

Although  the  question  of  the  presentation  of  an  appeal  in  formA  pauperis  is 
not  subject  to  the  rales  contained  in  Chapter  XXVI  of  the  Code  of  Civi 
Procedure,  the  question  of  the  right  to  appeal  under  section  592  of  the  Code  of 
Civil  ^ocedure  is  subject  to  snob  rules. 

Mailthi  v,  Sontappa  Banta,  (I.L.B.,  26  Mad.,  369),  distinguished. 

When,  at  the  time  of  the  institution  of  the  suit,  there  was  subsisting  an 
agpreement  falUng  within  the  terms  of  section  407  (d),  no  leaye  to  appeal  under 
section  592  can  be  g^ven  to  the  plaintiff  who,  by  such  agreement,  had  allowed 
other  persons  to  obtain  an  interest  in  the  subject-matter  of  the  suit. 

Suit  by  plaintiff  to  recover  properties  as  the  heiress  of  her  deceased 
husband.  The  Subordinate  Jndge  dismissed  the  sait  and  plaintiff 
applied  to  the  High  Court  for  leave  to  appeal  in  forma  pauperis 
Tinder  section  592  of  the  Code  of  Civil  Procedure. 

JT.  Narayaua  Bau  for  petitioner. 

The  Hon.  Mr.  P.  8.  Suxiswami  Ayyar  for  respondents. 

Obder. — ^We  are  of  opinion  that  the  order  of  this  Court 
of  9th  October  1906  did  not  operate  as  a  final  disposal  of  the 
application  for  leave  to  appeal  in  formd  pauperis,  and  that  it 
is  open  to  this  Court  upon  the  receipt  of  the  report  on  the  inquiry 
which  the  Court  of  First  Instance  was  ordered  to  hold  to  consider 
whether  the  case  is  one  in  which  leave  to  appeal  in  formd  pauperis 
ought  to  be  granted.  In  deciding  this  question  it  is  the  duty  of 
the  Court  to  have  regard  to  the  rules  contained  in  Chapter  XXVI, 
the  right  of  appeal  in  our  view  of  the  construction  of  section  592  of 
the  Code  of  Civil  Procedure  being  subject  to  the  rules  contained 


*  Civil  Miscellaneous  Petition,  No.  1062  of  1906,  presented  under  section  692 
of  the  Code  of  Civil  Procedures  to  be  allowed  to  appeal  in  formA  pauperie 
against  the  decree  of  J.  C.  Fernandez,  Esq.,  Subordinate  Judge  of  Nilgiris, 
Ootacamuud,  in  Original  Suit  No.  85  of  1904. 
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Hanifa  Bai  in  that  Chapter.     All  that  was  decided  in  MaiUM  v.  Soniappa 
^j2       Bantall)  was  that  the  question  of  the  presentation  of  the  appeal 
was  not  subject  to  these   rules.     The  question  of  the  right  cf 
appeal  does  not  arise  till  after  the  appeal  has  been  presented. 

It  is  not  necessary  for  us  to  decide  whether  the  Subordinate 
Judge  went  beyond   the    terms  of  the   order  of  this  Court  in 
inquiring  into  the  question   of   the  agreements  with  reference 
to  the  subject-matter   of   the  suit  under    which  other  perstms 
obtained  an    interest    in   the  subject-matter.     He  has,  in  feet, 
reported  that  such  agreements  were  made,  and  it  has  not  been 
denied  on  behalf  of  the  plaintiff  that,  at  the  date  of  the  institution 
of  the  suit,  there  was  a  subsisting  agreement  falling  within  the 
terms  of  section  407  (d).     We  see  no  reason  to  differ  from 
the  finding  of  the  Subordinate  Judge  on  the  evidence  before 
him  that  this  agreement  subsisted  at  the  time  of  the  presentation 
of  the  appeal.     Ev^en  assuming  that  the  afiidavit  on  which  Mr. 
Narayana  Bau,  on    behalf   of  the   plaintiff,    relied  is,    in    the 
circumstances  of  this   case,  admissible   in  evidence  before  tiiis 
Court,  it  does  not,  in  our  judgment,  show  that  the  parties  referred 
to  in  the  affidavit  were  not  interested  in  the  subject-matter  of  the 
suit  at  the  time  the  application  for  leave  to  appeal  was  presented. 
We  do  not  think  the  cdrcumstanoes  of  this  case  are  such  as  to 
warrant  us  in  directing  any  further  inquiry. 
The  application  is  dismissed  with  costs. 


APPELLATE   CRIMINAL. 


1907» 
Angnst  14. 


Before  Mr.  Justice  Subrahmania  Ayyar. 
In  the  Matter  op  CHINNAPPUDAYAN  (Pititionbb).* 

fjriminal  ProcedMTB  Code,  Act  V  of  1898,  «.  1*5— Omiwion  of  MagUirate  to  aUkU 
groumdafor  passing  ordet  is  an  irregularity  and  does  ru>t  render  the  proceedings 
voidf  if  no  prejudice  caused  therehij. 

The  omission  of  a   Mag^trate,  in  his  order  initiating  proceedings  onder 
section  145  of  the  Code  of  Criminal  Procednre,  to  state  the  grounds  on  wlpoh  he 


(1)  I.L.B.,  26  Mad.,  869. 

*  Criminsl  Beyision  Case,  Ko.  246  of  1907,  presented  under  sections  485  and 
439  of  the  Code  of  Criminal  Procedure,  praying  the  High  Court  to  revise  the 
order  of  the  Sub-diyisional  First*class  Magistrate  of  Devakottai,  dated  12th  Apol 
1907|  in  Miscellaneous  Case  No.  1  of  1907. 
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is  satUaed  that  there  wa«  a  digpate  likely  to  oause  a  breach  of  the  peace,  if  an       Jn  thr 
ivregularitjr  and  will  not,  when  the  party  is  not  prejudiced  in  the  conduct  of  the       Mattib 
inquiry  by  such  omission,  render  the  prooeedingfs  of  the  Magistrate  void.     Want  nappcd"  yan 
of  notice  to  one  party  in  possession  cannot  be  so*  np  I  y  another  party  who  had 
notice  and  who  appeared  in  the  proceedings. 

One  Annammal  presented  a  petiti6n  to  the  Sub-divisional 
Magistrate  of  Devakottai  to  the  effect  that  petitioner  and  another 
were  threatening  to  trespara  by  violence  od  property  belonging  to 
her  and  praying  that  an  inquiry  may  be  made  under  section  144  of 
the  Code  of  Criminal  Procedure.  On  this,  the  Magistrate  passed 
an  order  to  the  effect  that  he  was  satisfied  of  the  existence  of  a 
dispute  likely  to  oause  a  breach  of  peace,  and  issued  notice  to 
petitioner  under  section  145  of  the  Code  of  Criminal  Procedure. 
No  notioe  was  issued  to  the  other  party.  The  Magbtrate  finally 
made  an  order  against  petitioner.  Petitumer  moved  the  High 
Court  to  set  aside  the  proceedings  of  the  Magistrate  on  the 
ground  that  his  preliminary  order  did  not  state  the  grounds  on 
which  he  was  satisfied  of  the  existence  of  a  dispute  likely  to  cause 
a  breach  of  peace 

S,  Srinivaaa  Ayyar  for  petitioner. 

Obdeb. — Assuming  that  tLe  order  recorded  by  the  Magistrate 
does  not  in  terms  state  the  grounds  on  which  he  came  to  the 
conclusion  that  there  was  a  dispute  likely  to  cause  a  breach  of  the 
peace,  that  is  not  a  ground  for  holding  that  the  proceeding  is 
void  as  pointed  out  in  the  case  of  Sayid  Mahomed  Ghouae  Sahib  v. 
Sayid  Khadtr  Badshaw  8ahxb{l)^  to  which  my  attention' has  been 
drawn  on  behalf  of  the  petitioner  by  Mr.  Sriuivasa  kjjhr. 
That  would,  at  the  most,  be  an  irregularity.  And,  unless  I  am 
satisfied  that,  in  consequence,  the  petitioner  was  prejudiced  in  the 
conduct  of  the  enquiry  before  the  Magistrate,  I  ought  not  to 
interfere.  It  is  not  stated  that,  when  the  petitioner  appeared 
before  the  Magistrate  in  pursuance  of  the  notioe,  he  took  any 
objection  with  reference  to  the  order  in  question.  On  the 
contrary,  he  proceeded  to  adduce  evidence.  The  question  of 
possession  was  determined  upon  the  evidence  thus  adduced.  I 
think  he  is  not  entitled  to  question  the  order. 

It    was    next    urged    that  in  the  petition  put  in   by  the 
complainant  there  was  another  person  admitted  to  be  in  possession, 

(1)  16  Mad.  L  J  .,148. 
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In  thk      and,  fts  no  notice  appears  to  have  been  served  upon  that  party,  the 

or  Chin-     Order  shoald  be  treated  on  that  groand  as  improper.    The  person, 

NAPPUDATAN.'  Qn  whoui  it  is  said  that  no  notice  was  served,  has  not  chosen  to 

appear  and  question  the  order.     I  think  it  would  not  be  right  to 

allow  another  party  to  take  that  objection. 

The  petition  is  dismivsed. 


APPELLATE  CRIMINAL. 


Before  Mr.  Justice  Benaon  and  Mr.  Justice  Walks, 


1907.  EMPEROR 

July  J  7,  25. 


LAZAR.* 

P«na/  Code — Act  XLV  of  1860,  «.  494 — ITaiive  Ghriatian  having  Ghristium  wifa  living 
and  marrying  Hindu  woman^  gyUiy  oj  bigamy  under  the  section, 

A  Native  Chrinfciaii,  who,  haying  a  GbristiaD  wife  Hying-,  marriet  a  Hindu 
woman  according  to  Hindn  rites  without  renouncing  his  religion,  is  guilty  of  «a 
oifenoe  under  section  494,  Indian  Penal  Code. 

In  re  Millard^  (I.L.B.,  10  Mad.,  218),  followed  in  principle. 

In  re  Bam  JTumari,  (I.L.B.,  18  Gale,  264\  followed  in  principle. 

Proceedings,  dated  Bth  Novemher  1866,  (8  M.H.O.E.,  App.  VII),  not  followed. 

Ohitsr :  It  will  make  no  difference  eyen  if  he  had  renounced  thts  Christian 
religion  before  contracting  the  second  marriage. 

The  facts  are  fully  stated  in  the  letter  of  reference  which  is  as 
follows: — 

'^  The  accused,  a  Police  constable  and  a  Native  Boman 
Gatholio  Christian,  married  the  complainant,  who  is  also  a  native 
Boman  CathoUo  Christian,  in  1902  according  to  Christian  rites. 
Both  lived  together  till  August  1906  when  the  complainant  left 
for  Bangoon.  During  the  absence  of  the  latter  in  Bangoon,  (he 
accused'  married  a  Hindu  -  woman   according  to  Hindu    rites 


*  Case  referred  No.  88  of  1907  (Criminal  Beyirion  Case  No.  216  of  1907)  for 
the  opinion  of  the  High  Court  under  section  432  of  the  Code  of  Criminm! 
Procedure  by  Mir  Sultan  Mohi-ud-din  Sahib,  Fourth  Presidency  Magistrate, 
Madras,  in  his  letter,  dated  23rd  May  1907,  Revision  Criminal  Case  No.  9129  of 
1907. 
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without    renouncing    his  religion.     The  comphiinant  has    now     Empebob 
returned  from  Bangoon  and  charges  the  accused  for  an  offence      Lasab. 
punishable  under  section  494,  Indian  Penal  Code. 

Under  section  494,  Indian  Penal  Code,  *  whoever  having  a 
husband  or  wife  living,  marries  in  any  case  in  which  such  martiage 
is  void  by  reason  of  its  taking  place  dming  the  l\fe  of  stich  husband  or 
mfe^  shall  be  punished  with  imprisonment,  &c.'  In  the  present 
case,  the  second  marriage  was  between  a  Boman  Catholic  Christian 
and  a  Hindu  woman.  Such  a  marriage  not  being  a  valid  marriage, 
it  is  contended  for  the  accused  that  the  offence  of  bigmaj  has  not 
been  committed.  The  Vallovan  (Native  prohit),  who  performed 
the  second  marriage  according  to  Hindu  rites,  deposes  that  he 
performed  the  marriage  under  the  impression  that  the  accused  was 
a  Hindu.  It  is  urged  on  behalf  of  the  prosecution  that  inasmuch 
as  the  formalities  of  a  marriage  were  gone  through,  the  accused  . 
has  committed  the  offence,  as  his  intention  was  not  to  keep  his 
second  wife  as  a  concubine  and  the  matter  is  not  free  from  doubt. 
I  therefore  request  yon  to  be  good  enough  to  obtain  the  opinion 
of  the  High  Court  as  to  whether  the  second  marriage  was  biga- 
mous and  the  accased  is  liable  for  an  offence  under  section  494, 
Indian  Penal  Code,  and  whether  the  accused  should  be  conmiitted 
to  the  sessions  for  trial.'' 

The    Acting    Crown    Prosecutor    (Mr.    Nugent    Gh-ant)    for 
Crown. 

The  accused  was  not  represented. 

Judgment. — According  to  the  case  stated  in  the  reference  a 
Native  Christian  having  a  Christian  wife  living  married  a  Hindu 
woman  according  to  Hindu  rites  without  renouncing  his  religion 
and  the  question  is  whether  he  has  been  guilty  of  an  offence  under 
section  494  of  the  Indian  Penal  Code.  The  Crown  Prosecutor  has 
appeared  and  argaed  in  support  of  a  conviction,  but  the  other  side 
was  not  represented.  We  therefore  took  time  to  consider  ow 
judgment.  In  the  result  we  are  of  opinion  that  on  the  facts 
stated  there  should  be  a  conviction.  The  second  marriage  of  the 
accused  must  be  treated  in  law  as  an  adulterous  union,  and  there- 
fore void  within  the  terms  of  the  section  by  reason  of  its  taking 
place  dxiring  the  life-time  of  the  first  wife.  In  Oovemment  of 
Bombay  Y.  Oanga(l),  InreMiUard(2)  and  In  the  matter  of  Bam 

(1)  I.L3,  4  Bom.,  880.  (2)  I.L.E,,  10  Mad.,  218. 
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Emperor  Kumari{l)y  it  tas  been  held  having  regard  to  the  faot  that  Hindu 
Lazar  ^^  ^^^°  ^^^  recognize  polygamous  marriage  by  a  woman^  that  a 
Hindu  woman  who  having  a  Hindu  huflband  living  marries  a 
Muhammadan  or  a  Christian  even  after  becoming  a  Muhammadan  , 
or  Christian  as  the  case  may  be  commits  bigamy  as  defined  in 
section  494  of  the  Indian  Penal  Code.  We  think  the  same 
principles  must  be  applied  to  tbe  present  case  which  is  even 
stronger  as  here  the  accused  is  stated  not  io  have  renounced  the 
Christian  religion.  According  to  the  above  decisions  it  would 
make  no  difference  if  he  had.  We  have  been  referred  to  the 
decision  of  Holloway  and  Innes,  JJ.,  in  Proceedmgs^  dated  %ih 
November  1866(2),  but  the  grounds  of  that  decision  are  opposed 
to  the  decision  of  the  Court  for  Crown  Cases  Beserved  in  England 
in  Reg  v.  Allen{S),  and  we  are  not  prepared  to  follow  it.  We  may 
also  observe  that  in  that  case  the  accused  had  become  a  Hindu 
before  contracting  the  second  marriage  although  as  we  have 
already  said  we  are  inclined  to  think  that  that  makes  no 
difierenee. 

•  (1)  I.L.R..  18  Calc,  264.  (2)  8  M.ll.C.R.,  App.  VII. 

(3)  L.B.,  1  C.O.R.,  367. 
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ACTS: 

1804,  V: 

8€§  (MADEA8)   KbGULATION. 

1839,  XXIV: 
See  Qanjam  and  Yizagapatam  Agknct  Act. 

1860,  XLV: 
See  PsNAL  Code. 

1864,  II  (Madras)  : 

See  BsTSNUE  Becovbbt  Act. 

1865,  VIII  (MADRAt)  : 

See  Rent  Bbcoyeky  Act. 

L865,X: 

See  Succession  Act. 

1866,  IV  (Madras)  : 

See  Madras  ENFRANcuisfiD  Ikams  Act. 

1870,  Vll : 

See  Court  Tees  Act. 

1870,  XXI  : 

See  Hindu  Wills  Act. 
1872, 1 : 

See  EviDEKOB  Aot. 

1872,  IX : 
See  Contract  Act. 

1874,  III : 
See  Married  Woman's  Propebty  Act. 

1874,  XXIII :  • 
£f6e  Pensions  Act. 

1876, 1  (Madras)  : 
See  Land  Revenue  Assessment  Act. 

1877, 1 1 
See  Spbcifio  Belibi  Act. 

1877,  XV: 
5ee  Limitation  Act. 

1879,1: 
See  STAMP  Act. 

1881,  XXVI : 

Set  Negotiable  iNSTRukSNTs  Act. 

1882,  IV: 

See  Tbarsfeb  of  Pbopertt  Act. 

1882,  VI  t 
See  Indian  Companies  Act. 

1882,  VI:  ^  , 

See  Trust  Act.  Digitized  by  LiOOglC 
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1882,  Xiy  : 
See  Civil  Proceduxb  Code. 

1884,  ly  (Madras)  : 
See  District  Mumcipalitiks  Act. 

1884,  V: 
Am  Madras  Local  Boards  Act. 

1887,  IX : 
See  Provincial  Small  Cause  Courts  Act, 

1889,  yil : 

See  Succession  Certificate  Act. 

1890,  IX : 

See  Ivdian  Bailwats  Act. 
1894, 1 : 
See  Land  Ac^uismoir  Act. 

1895,  III  (Madras)  : 
See  Hereditary  yiLLACE  Ovfic£s  Act. 

1897,  III  (Madras)  : 

See  Amended  District  Municipalitt  Act. 

1898,  V: 

See  Criminal  Procedure  Cope.    . 

1899,  IV : 

Bee  Madras  Regulation  Amendment  Act. 

APPEAL,  ABATSMEVT  OT^No  dbaiemetit  by  decdih  of  respondent  whm  appeal  could 
proceed  in  the  absence  of  his  representative — Xortgage,  lien  of  party  paying 
prioTf  emtingMiehed  when  part  of  mortgaged  property  is  purchased  for  such 
wnumnt—Sale  for  revenue— Trusts  Act  II  of  1882,  s,  90— Tramrfar  of  Property 
Act  IF  of  1888,  s.  66 — Purchaser  of  equity  of  redemption  from  mortgagor  not 
hound  to  pay  pubUc  charges  and  is  not  when  he  purchases  the  lands  at  a 
revenue  sale  a  constructive  trustee  wndsr  s,  90  of  the  Trusts  Act : 

An  appeal  does  not  abate  by  reason  of  the  failure  of  an  appellant  to 
brings  on  reoord  the  representative  of  a  deceased  respondent  within  the 
time  prescribed  therefor,  if  the  appeal  can  proceed  in  the  absence  of  such 
representative  to  a  final  and  complete  adjudication.  Where  a  person 
paying  off  a  prior  mortgage,  purchiMes  a  portion  of  the  mortgaged  pro- 
perties in  consideration  of  the  amount  so  paid  by  him,  the  lien  aoqnired 
by  snoh  payment  is  extinguished  and  cannot  be  used  by  saoh  pnrchaser 
as  a  shield  against  a  snbaequent  mortgagee.  The  assignee  of  a  mortgage 
decree  purchasing  a  portion  of  the  mortgaged  properties,  acquires  over 
such  portion  a  lien  for  only  a  proportionate  share  of  the  mortgage  amoimt. 
The  implied  covenant  on  the  part  of  the  mortgagor,  nnder  section  65  of 
the  Transfer  of  Property  Act,  to  pay  the  public  charges  on  the  properties 
mortgaged  does  not  extend  to  the  purchaser  of  the  equity  of  redemption 
from  the  mortgagor.  Such  purchaser  in  omitting  to  pay  such  charges  does 
not  fail  to  discharge  any  obligation  owing  from  him  to  a  mortgagee  of 
the  said  properties,  ond  in  purchasing  such  properties  at  a  revenue  sale 
for  non-payment  of  such  charges,  he  does  not  gain  an  advantage  aa 
qualified  owner  in  derogation  of  the  rights  of  the  mortgagee  ox  other 
persons  interested  in  the  property  so  as  to  constitute  him  a  oonsteuotive 
trustee  for  them  under  section  90  of  the  Trusts  Act. 

ReiigaSrin%vasaChar%'9,QnafnaprdkasaUudaXiqr         67 

APPEAL  TALVATIOV  :»Se6  *'  Court  Fees  Act,  s.'t." 

ATTACHXEVT,  EFFECT  Ol^AUachvng  creditor  has  no  cause  of  action  for  wrongful 
removal  cf  attached  property — Such  creditor's  remedy,  if  any.  Has  in  ewecution 
and  not  by  separate  suites.  91  (/)  of  Transfer  of  Property  Act  not  applicahls 
to  attaching  creditors : 

An  execution  creditor  does  not  by  attachment  acquire  such  an  interest 
in  the  attached  property  as  will  enable  him  to  maintain  an  action  for  its 
wrongful  removal.    The  rights  of  attaching  creditors  are  regulated  by 
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the  Code  of  Civil  Procedure,  and  the  provifdons  of  seotion  91  (/)  of  the 
Transfer  of  Property  Act  do  not  apply  to  them.  The  remedy,  if  auy  of 
the  attaching  creditor  is  by  proceedings  in  exeootion  and  not  by  separate 
suit.     GodMk  Ham  y.  SuroQ  Mai,  (I.L.E.,  27  All.,  378),  doubted. 

Karuppan  Chetty  T*  Krnidasami  Thevan  •••      907 

2. Creates  legal  rights  thf^ugh  it  creates  no  charge 

harping  priority  over  other  Creditors — Action  mairUainahle  for  vnlfiU  vnfrac' 
tion  of  euch  right,  loithotU  justification  : 

An  attaching  creditor  does  not  acquire  any  charge  on  the  attached 
property  which  would  give  him  priority  over  other  creditors  claiming 
ratable  distribution  or  over  the  general  body  of  creditors  proving  in  an  in- 
solvency of  the  jndgment-debtor.  Be  however  acquires  a  right  to  have 
the  ])roperty  kept  in  custodia  legis  for  the  satisfaction  of  his  debt.  An 
intentional  interference,  without  sufficient  justification,  with  such  right 
is  an  actionable  wrong  for  which  an  action  will  lie.  Suraj  Bunee  Koer  v. 
Bheo  Peread  Svngh,  (I.LJt.,  6  Calc,  148  at  p.  174),  referred  to.  Krishna 
Rau  y.  Lakehmana  Sdmbhogue,  (I.L.B.,  4  Mad.,  302),  referred  to.  Frederick 
Peacock  v.  Uadan  Oopal,  (I.L.R.,  29  Calc,  428),  distinguished.  Kriehma^ 
swamy  MudaUar  v.  Official  Assignee  of  Madras,  (I.L.R.,  26  Mad.,  678), 
distinguished.  Q^n  v.  Zeatham,  ([1901]  A.C.,  496),  referred  to.  Where 
property  attached  in  execution  is  removed  by  one  who  is  not  a  party  to 
the  suit,  the  decree-holder  must  enforce  his  olaini  by  a  separate  suit  and 
not  in  execution.  Jtffrsa  Mahomed  Jga  AK  Khan  v.  The  Widofw  ofBalma* 
kwnd,  (L.B.,  .1 1.A.,  241),  distinguished. 

Sa'm.karafinga  Reddi  y.  Kandasamn  Tevan  413 

BEVAHIDAB,  BIGHT  OF  TO  BBUTO  HVlT^Can  sue  only  if  he  can  show  some 
right  wnder  general  law^Benamidar,  mereiy  as  such,  not  a  trustee— Limi- 
tation Act  KV  of  1877,  sched,  II,  art,  149,  applies  only  to  ewts  brought  by  or 
Oft  beha^  of  the  Secretary  of  State  : 

A  person  in  whose  name  property  is  purchased  henami  cannot  sue  in  his 
own  name  unless  he  can  show  some  right  under  the  general  law  to 
maintain  the  suit  as  for  instance  as  trustee  or  agent  of  an  undisclosed 
principal.  In  henami  sale«i,  the  legal  estate  does  not  in  all  cufles  rest  in 
the  benainidar,  and  constitute  him  a  trustee  for  the  real  owner.  Article 
149  of  schedule  II  of  the  Limitation  Act  applies  only  to  suits  brought  by 
the  Secretctry  of  State  or  on  his  behalf  and  not  to  suits  brought  by 
persons  deriving  title  from  him. 

Kuthapertfmfia  I  Baja  li  v.  The  Secretary  of  State  for  India  ...        246 

CA8E8:~ 

Abdul  Rahiman  v.  Maidin  Saiba,  (I.L.R.,  22  Bom.,  600  at  p.  606),  dissented 
from  1 

Ahmeddbad  Municipality  y.  Sulemanji,  (I.L.B.,  27,  Bom.,  618),  followed      ...       290 

Alabi  Koya  y.  Mueea  Koya,  (I.L.B.,  24  Mad.,  613),  not  followed        519 

Alimwmsea  Chowdhurani  v.  Shama  Charon  Roy,  (I.L.K.,  32  Calc,  749), 
referred  to •••  *       461 

Allcard  v.  Skinner  (L.B.,  36  Ch.D.,  145  at  pp.  181,  182),  referred  to  ...      169 

Amhalavana  Pandaram  v.  Vaguran,  (I.LJt.,  19  Mad.,  52),  distinguishf^d     ...      328 

Anandrav  Bhikaji  Phadke  v.  Shanlcar  Daji  Oiarya,  (IX.B.,  7  Bom.,  82.^), 
referred  to 15 

Arunachaiam    Chetty  v.  Qanapathi  Ayya,   (I.L.B.,  88  Mad.,  879),  distin- 
guished       268 

Atchayya  V,  Oangayya,  (l.L.B,,  IS  Us^,,  IBS),  diBiingmBted  ...         326 

Baehoo  Earki^ondas  v.  Mankorebai,  (I.L.B.,  29  Bom.,  51),  distinguished       ...       462 

Bashir-ud-din  v.  Jhori  Singh,  (I.L.B.,  19  All.,  140),  not  followed        607 

Baesu  Kuar  v.  Dhwn  Singh,  (I.L.B.,  11  All.,  47),  followed      ,^      216 
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Bava  Sahib  y.  Mahomed,  (I.LB.,  19  Had.,  343),  diatinguished            306 

Bhagioan  Doss  y.  Bhjwani,  (I.L.E.,  26  AIL,  14),  not  foUovred              ...         —  4X^ 

Boggu  8heUi  y.  Bighwrama  Naik,  (H.A.  Not.  187  and  193  of  1879),  referred 

to      at*         ...         •••         ...         •..         ...         •••         ...         ...         ...         •••  €28 

Bonner  y.  Tottenham  and  Sdmonton  Permanent  Investment  Building  Bocietih 

[(1899),  1  (J.B.,  161],  referred  to          35 

Brandts,  Sons  ^  Co,  y.  Dunlop  Rubber  &  Co.  ltd.,  (LJt.,   1904,  1  K.B.,  387), 

dittingoithed        75 

0aifJ»a»6Z  y.  iSoMTM,  (I. li.B.,  23  Mad.,  260),  dissented  from 5i 

GhanceUor  y.  Webster,  (9  T.L  Jl.,  668),  referred  to        444 

OJiaudhri  Kehdi  Hasa/n  v.  Muhammad  Husean,  (L.B.,  33  I,A^  68  at  p.  75), 

followed      519 

OheeJcoH  Zamindar  y.  Banasoori  Dhora,  (I.L.B^  23  Mad.,  318),  referred  to  ...  508 

Ch^nhasapa  v.  Lakshmanan  BomachuMdra,  (I.L.B.,  18  Bom.,  369),  referred 

to 386 

Chu/nder  Coomar  Boy  v.  Oocool  Ohundor  Bhuttacharjee,  (I.L.B.,  6  Calc.,  370), 

referred  to         .••        420 

Chunder  Nath  Chowdhry   t.   Tirthan4ind  ThaJtoor,  (I.L.B.,   8  Calo.,   604), 

followed      402 

Ddkehina  Mohan  Roy  y.  Saroda  Mohtm  Roy,  (1X3.,  21  Galo.,  142),  referred    . 

to      ...         ...         ...         ...         ...         ...         ...         ...         ...         ...         ...  526 

Dinonath  Mukerjee  v,  Qopal  Chum  Mukerji,  (8  GJ<Jt.,  57),  referred  to         ...  356 

Doreuiamy  y.  Venkataaesha  Ayyar,  (I.L.B.,  25,  Mad.,  108),  followed 363 

Dioa/rha  Vas  y.  Kameshar  Prasad,  (I.L.B.,  17  All.,  69),  distinguished            ...  3S5 

Badara  Virana  y.  The  Queen,  (I.L.B.,  3  Mad.,  400),  distinguished      226 

Erode  Manikkoth  Krishna  Nair  v.  Puttiedeth  Chembakkoeeri  Krishnan  AaiV, 

(I.L.B.,  26  Mad.,  365),  followed            507 

Fleming  v.  Loe,  ([1901]  2  Ch.D.,  594),  referred  to  and  distinguished            ...  235 

Frederic  Peacock  y.  Madan  Qopal,  (I.L.B.,  29  Gale,  428),  distinguished        ...  414 

Qnanasambanda  Pandara  Sannadhi   y.    Telu  Pandaram,  (I.L.K.,  23  Mad., 

270),  refeired  to  and  followed   ...        393 

Qodu  Bam  y.  Suraj  Mai,  (I.L Jl.,  27  All.,  378),  doubted           207 

Oopalasawmin  Chetty  y.  Fisher,  (I.LJl.,  28  Mad.,  828),  referred  to 610 

.    Oopu  Kolamdavelu  Chetty  y.  8ami  Boyar,  (I.L.B.,  28  Mad.,  617),  referred 

to      -      461 

Qovemment  of  yewjbwndland    w.   Newfoundlaiid  Bailway   Company,   (L.B., 

18  A.C.,  212),  referred  to  and  distingraished 236 

Ocvind  y.  Dada,  (I.L.B.,  28  Bom.,  416),  dissented  from          30 

Qovwida  Bhatta  r,  Narain  Bhatta,    (I.L.B.,  29   Mad.,   424),   followed    in 

principle     '       408 

Qunnaiyan  y.  Kamachi  Ayyar,  (IJj Jl.,  26  Mad^  339),  approyed        434 

Gurumurthi  y.  Bivayya,  (I.L.B.,  21  Mad.,  891),  oyerruled       89 

HanumoM  Kamat  y.  Hanuman  Mwndur,  (IX.B.,  19  Calo.,  123),  distinguished.  316 

Hargu  LaX  Singh  y.  Govimd  BaA,  (I.L.B.,  19  All.,  541),  followed         ...      '  ...  600 

EoMari  Bam  y.  Badai  Bam  and  Kando  Lai,  (1  G.WJ^.,  279),  dissented  from  214 

Sippdlite  y.  Stuart,  (I.L  Jt.,  12  Gale.,  622),  dissented  from      378 

flttfitewin  y.  Bcwetev,  (14  Yes.,  299),  referred  to            169 

Bumeru  Bibi  y.  Najvi-un-Nissa  Bibi,  (I.L.B,,  28  All.,  147),  followed 306 

Hwaart  Baw  y.  Bodoi  Baw,  (1  G.W jr.,  279),  dissented  from 607 

In  re  Devqfi  Valad  Bhavani,  (1X«B.,  18  Bom.,  681),  distinguished     226 

In  re  Mantel  and  Mmtei,  (I.L.B.,  18  Mad.,  19),  foUowed         878 

In  re  Millard,  (I.L.B.,  10  Mad.,  218),  followed  in  Prinoi^le^^^^.^  LjOOQI^     ^^ 
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Iq  re  Ram  Kumari,  (I.L.B^  18  Galo.,  264),  followed  in  principle       550 

l86urree  Dassee  r.  Ahdool  Khalak,  (I.L.B.,  4  Calo.,  415),  followed        210 

/oZ/y  V.  Bee«,  (16  C.B.N.S.,  628),  referred  fco       644 

Jonardan  Dohey  y.  Ramdhon$  Singh,  (LL.K.,  23  Gale,  738),  not  followed     ...  54 

Jugnldaa  r.  Amhaahankar,  (I.L.R.,  12  Bom.,  501),  diaiingrnithed         169 

Kali  Krishna  Sarkar  ▼.  BaghwMth  Deb^  (I.L.B.,  81  Calc.,  224),  nofe  followed.  455 

Kallu  y.  Kawnsilia,  (I.L.B.,  26  All.,  326),  foUowed        832 

Kalyanbhai  Dipchand  y.  Ohanaaham  Zci  Jademat1\fi,  (I.L.B.,  r>  Bom.,  29), 

followed      210 

Kamala  Nayak  r.  Ban^a  Rao,  (1  M.H.C.B.,  24),  dissented  from        411 

Kamimi  Dehi  v.  Bamalochan  Sirkarj  (5  B.L.B.,  450),  diaseofced  from             ...  363 
Kandiyil  Cheriya  Chandu  v.  The  Zamorin  of  CcUieu^,  (I.L.B.,  29  Mad.,  615), 

followed      447 

Kashinath  Natayan  y.  Chvinda  Bin  Piraoi,  (I.L.B.,  15  Bom.,  82),  not  followed  61 

Kaveri  r,  Venkamma,  (I.L.B.,  14  Mad.,  396),  followed 504 

Kimg  y.  Hbare,  (18  M.  &  W.,  494),  referred  to      495 

King'impfor  y.  BTathlal  Bapufi,  (4  B.L.B.,  433),  referred  to 328 

KlmaJtm  t.  W^illt  (17  Times  L.B.,  344),  referred  to        633 

Koyyania  Chittamma  y.  Doosy  Gavaramma,  (I.L.B.,  29  Mad.,  225),  referred  to.  461 

Krishma  Chandra  y.  Uohish  Ohmdra  Sdha,  (9  C.W.N.,  584),  approyed          ...  447 

Krishmt  Dosa  Bala  Mukunda  Dosm  y.  Owruva  Beddi,  (9  M.L  J.,   183),  distin- 

gnished        258 

Krishnamaehariar  y.  Mangammal,  (I.L.B.,  26  Mad.,  91),  referred  to 268 

Kriahnamaehariar  y.  Srinivaaa  Ayyangar,  (LL.B.,  4  Mad.,  339),  followed    ...  96 

Kri$hnama  Charlu  y.  Benga  Chariar,  (16  M.L. J.,  489),  referred  to      498 

Kri$hna  Ba/n  y.  Lakshmana  Shanbhegue,  (I.L.B.,  4  Mad.,  302),  referred  to    ...  413 
Kri$hna9tDamy  Undaliar  r,  Oficial  AstignM  of  Madras,   (I.L.R.,  26  Mad., 

678),  distingnished            ...          414 

Kwnhanujam  v.  Anjelu,  (I.L.B.,  17  Mad.,  296),  referred  to     411 

Kurri  Veerareddy  y.  Kurri  Btpireddy,  (I.L.R.,  29  Mad.,  336),  followed          ...  300, 

389 

Kuruvetappa  y.  Sirasappa^  (16  M.L.J.,  354),  referred  to           421 

Lakshmanastoami  Nayudu  y.  Benyamtiui,  (I.L.B.^  26  Mad.,  31),  referred  to    ...  256 

Lait«/i»»  D08«  y.  Boop  lau^  (I. L.B.,  30  Mad.,  169),  distingnished       393 

Lakshmi  Voss  y.  Boop  haul,  (I.L.B.,  80  Mad.,  169),  referred  to          444 

Lakshmi  Narayoma   Fcmtulvk  v.    Venkatarayanam,    (I.L.B.,  21   Mad.,   116), 

referred  to             498 

Liverpool  Marine  Credit  Oo.  y.  Wilson,  (L.B.,  7  Ch.,  507),  referred  to            ...  464- 

Jfooia^/itoH  y.  XoZZa  Jtfi^ua  loZI,  (3  Gale.  L.B.,  285),  dissented  from             ...  411 
Madai  Thalavoy  Kwmmara$amy  Mudaliyarv.  Nallakannu  Tevan,  (6  M.H.C.R., 

289),  not  approyed            473 

Madras  Deposit  and  Benefit  Society,  Limited  v.  Oonnamalai  Ammal,  (I.L.B., 

18 ^ad.,  29),  not  approyed          284 

Mahahola  Bhatta  y.  Kunhunna  Bhatta,  (I.L.B.,  21  Mad.,  373),  followed         ...  298 

Mahibulla  y.  Imami,  (I.L.R.,  9  AH.,  229),  referred  to 421 

Mahomed  Ahid  AH  Kwnar  Kodar  y.  Ludden  Sahibot  (I.L.R.,  14  Calo.,  276), 

followed       400 

Mahomed  Wahib  y.  Mahomed  Ameer,  (I.L.B.,  32  Calo.,  682),  followed           ...  459 

Ma%Uhi  y.  Somappa  Banta,  (I.L.B.,  26  Mad.,  369),  distingnished        547 

Mammod  y.  Locke,  (I.L.B.,  20  Mad.,  487),  not  followed 507 

Man  fan  Dae  7.  Imperor,  (I.L.B.,  29  Oslo.,  879),  referred  to  and  followed    ...  44 

Digitized  byVjOOQlC 


OBVIBAL  IHDKX. 

FAOI 

Manjaya  ▼.  S^ha  8hH$iy  (I.L.B.,  11  Mad.,  477),  followed         ^        228 

Uaqhul  Fatima  t.  Lalia  Prasad,  (I.L.R.,  20  All^  523),  referred  to      464 

Manmuthu  Ud^iyan  y,  Sxibharaya  PiUai,  (18  M.L.J.,  231),  followed 295 

Martand  BaJdkrishna  Bhat  y.  Dhonda  Damodar  Kutkami,  (IJ< Jt.,  22  Bom^ 

624),  dissented  from        263 

Mayan  PathuUi  y,  Pakuran,  (IX.B^  22  Mad.,  347),  distrngnislied      314 

McQmmii  t.  Jackson,  ([1903],  2  K.B.,  163),  referred  to 248 

Miraa  Mahomed  Aga  Ali  Khan  t.  The  Widow  ofBalmakund,  (L.B.,  3  I.A.,  241), 

distin^thed 414 

Uogmlaha  t.  Uoh'tmad  Sahib,  (I.L.B.,  11  Bom.,  517),  referred  to         519 

Moidin  K^ti  t.  Kunhi  KutH  AU,  (IX.B.,  26  Mad.,  721),  followed       235 

Mudvirapa  KuHcanU  Y.^Fakirapa  Kenardi,  (I.L.B.,  7  Bom.,  427),  distinguished  12 

Muthia  Chetty  y.  Emperor,  (I.LJt.,  29  Mad.,  190),  referred  to  and  douUed  ...  1S2 

Muthwraman  OhtUy  y.  BUappaeami^  (I.L.E.,  22  Mad.,  872),  followed             ...  363 

Muthuvaduganaiha  Tevar  y.  Periaeami,  (I.L.B.,  16  Mad.,  15),  referred  to     . ..  348 

MuUia  y.  Virammal,  (IX.B.,  10  Mad«,  283),  referred  to            • ...  325 

Narayana  y.  Ghengalamma,  (I.L.B.,  10  Mad.,  1),  approyed      434 

Narayana  Pattar  v.  Qofalakrishma  Paitar,  (I.L.B.,  28  Mad.,  855),  followed  ...  256 

STund  Loll  Boas  v.  Meer  Ahoo  Mahomed^  (I.L.E.,  6  Calo.,  597),  dissented  fronu  459 

Pala/niappa  OheiH  y.  Annamalai  Chetti,  (I.L.B.,  27  Mad.,  228),  approyed      ...  382 

Parekh  Banehor  v.  Bai  ^akhat,  (I.L.B.,  11  Bom.,  119),  not  followed              ...  402 

Parsons  y,  Thompson,  (I.H.Bl.,  322  j  2  B.B.,  773),  followed  in  prin<nple       ...  530 

ParvaHshankar  DwrgashanTtar  y.  Bai  STaval,  (I.L.B.,  17  Bom.,  738),  dissented 

from            54 

Patlo}i  y.  Oanu,  (I.L.R.,  15  Bom.,  870),  dissented  from           1 

P«m^r*on  y.  flugfcM,  (L.B.,[  1899],  ICh.,  781),  refenred  to     292 

Perumhara  Nayar  v.  Subrahmanian  Pattar,  (I.L.R.,  28  Mad.,  445),  followed...  54 

Piehuvayengar  v.  OUver,  (I.L.B.,  26  Mad.,  261),  followed         444 

PiriM  C'Aand  XaZ  y.  SawiiKiita,  (7  O.W.N.,  327),  referred  to     224 

Proceedings  dated  Bth  November  1866,  (3  M.H.C.R.,  App.  VIl),  not  followed  550 

q^ieen^Brnpress  ▼.  Arufnugam,  (I.L.B.,  20  Mad.,  189),  distingniRhed 466 

QiMw  V.  Xear^am,  ([1901],  A.C.,  495),  referred  to          414 

BajKumari  Debi  y.  Bamaswndari  Debi,  (I.L.B.,  23  Calo.,  610),  distinguished.  226 

Ramanadhan  Chetti  v.  Narayan  Chetti,  (I.L.R.,  27  Mad.,  602),  referred  to   ...  635 

Bamappa  Naicken  y.  Sithammal,  (I.LJt.,  2  Mad.,  184),  referred  to     348 

Bamasamia  PiUai  y.  Adinarayama  Pillai,   (I.L.R.,   20  Mad.,  465),  distin- 

gnished       7 

Bamasawmy   Ayyar  y,   Vengidusami  Ayyar,  (I.L.R.,  22  Mad.,  113),  distin- 
guished         ,  452 

Bami  BeddiY,  Rengamma,  (11  M.L.J.,  20),  distingnished        450 

Ram  Rao  y.  Bustumkhan,  (I.L.B.,  26  Bom.,  198),  referred  to 15 

Banganath  Sakharam  y.  Oovind  Narasinv,  (I.L.B.,  28  Bom.,  639),  referred^o 

and  followed ...  169 

Bangayya  Appa  Bau  y.  Kadiyala  BaUnam,  (I.L.R.,  18  Mad.,  249),  followed  ...  156 

Savutha  Kovmdan  y.  Muih^  Kownda^,  (LL.R.,  18  Mad.,  41),  distinguished.  126 

Bey  y.  Jiiwif  Xtt»j»,  (6  B.H.C.R.,  Cr.  C.  1),  referred  to 330 

Beg  V.  Talpatram  Pemahhai,  (5  B.H.C.R.,  Cr.  C,  105),  referred  to     830 

Bunchordas  Vwndratrandas  y.  Parvatibhai,  (LJl.,  26  I  A.,  71),  followed         ...  840 

Saiapathy  Chetty  v.  Bengappa  Naicken,  (I.L.B.,  2Q  Mad.,  495),  distingnished.  867 

Sapdhu  Taraqamv^  y.  Bnssqin  8^ib,  (I.L.R.,  28  Mad.,  87),  followed   ^^^i^  507 
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8$ihaehela  Naieker  t.  Varadaehariar,  (T.L.E.,  86  Mad.,  55),  diBtiaguithed     ...      322 

Seithadri  y,  KrisJman,  (I.L.E.,  8  Mad.,  198),  approved 470 

^Aarp206  7.  iidafju,  (82  Beay.,  S13),  referred  to  • 464 

8h%b  Lai  v.  iimol  UUah,  (I.L.B.,  18  All.,  265),  followed  285 

Societe  Qmiwale  De  Paris  ▼.  DreyfiM  Broiher$,  (29  Ch.D.,  239  at  p.  248), 
referred  to ..  •      ...      438 

8r§emuthy  RabuUy  Dosses  t.  Sibehwnder  MulHek,  (6  M.I.A.,  1  at  p.  16), 

refeired  to 366 

8fi  Qopal  y.  Pirihi  8vngh,  (I.L.R.,  24  All.,  429),  referred  to 853 

8rinivasa  Ayyangar  y.  Ayyathurai  PiUoi,  (I.L.B.,  21  Mad.,  416),  followed   ...  507 

8vbha  Karayana  Vaihiar  v.  Ramasxoamy  Aiyar,  (I.L.B.,  80  Mad.,  98),  referred 
to 441 

8%bhudra  y.  Basdeo  Dube,  (I.L.B.,  18  All.,  29),  explained  400 

iSuTidar  Sin^/i  y.  B/ioZtt,  (I.L.R.,  20  All.,  322),  dissented  from 358 

Suraj  Bunse  Koer  v.  8hoe  Persad  Singh,  (I.Ti.B.,  5  Calo.,  148  at  p.  174), 
referred  to „,      413 

Syed  Eussain  y.  Madhan  Khariy  (I.L.B.,  17  Mad.,  265),  oyermled        470 

Tkaiiker  Tirhhwcan  Bahadwr  Singh  y.  Bqfa  Bameshar  Bakhsh  Singh,  (L.B., 

33  I.A.,  166),  followed      808 

The  Pitta]>ore  Case,  (I.L.B.,  22  Mad.,  397),  referred  to 465 

The  Secretary  of  State  for  India  y.  KhemehoMd  Jeyehand,  (I.L.B.,  4  Bom., 

482),  followed        168 

Tuhiram  y.  MwrUdhur,  (I.L.B.,  26  Bom.,  750),  distiaguished  ...         816 

Twyne''8  Caee^  (3  Go.  Bep.,  80),  referred  to  and  followed          7 

Fseran  V.  ilvv*''*"*^'^»  (2  Weir.,  615),  approyod 400 

TenXuijstpa  y.  ^ara«itnha,  (I.L.B.,  10  Mad.,  187),  followed         96 

Venkataehalapati  y.  Krishna,  (I.L.B.,  13  Mad.,  287),  followed             498 

510 

Venkatappa  Napanim  y.  Thimma  Nayaivim,  (IX.B.,  18  Mad.,  410),  referred  to.  421 
Vihhuda^ya  Thirthasami  y.  Vidianidhi  Thirthasami,  (I.L.B.,  22  Mad.,  181), 

doubted 72 

Firaragha/oa  Reddi  y.  Subhakka,  (I.L.R.,  5  Mad.,  887),  referred  to     646 

Vyihihngam  PiUay  y.  Kuthiravattala  'Nair,  (I.L.B.,  29  Mad.,  601),  referred 
to  and  followed      204 

CIVIL    FBOCEBVBB    OODE.-ACT  XIV    OF  1888,  ss.  8,  888,  868,  649:-*See 
"  Limitation  Act,  Schkd.  II,  Arts.  173a,  179." 

8. ,  s.   Idf^Colleetor^s    decision 

wnder  s.  18  of  Act  111  of  1895  not  questionable  in  subsequent  suit  in  Civil 
Courts : 

Under  section  13  of  Aot  III  of  1895,  the  Collector  has  jurisdiotion  to 
determine  whether  lands  are  the  emoluments  of  an  office  or  not,  and  the 
parties  to  the  proceeding  are  debarred  by  section  13  of  the  GiTil  Proce- 
dure Cede  and  the  general  principles  of  res  Judicata  from  re-agitating  the 
same  question  subsequently  in  a  Ciyil  Court. 

BalifepalU  Seehayya  y.  BaUjepalU  Suhbayya       320 


-,  M.  18,    tWi^DecisUm    dis- 


allowing permanent  tenure,  no  res  judicata  in  a  subsequent  suit  to  receive 
allowance  ^Adimayavana,  nature  of—Orant  ofallouHince,  presumption  of— No 
remand  when  suit  not  determined  on  a  preliminary  point : 

Suit  by  A  to  recoyer  Adimayavana  allowance  from  B.  In  a  preyious 
suit  by  B  against  A  for  redeeming  land,  A  had  set  up  an  irredeemable 
^dimayavana  tenure  in  the  Ifind,  which  oootentio|i  WM  oyerr\iled  and  ^ 
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decree  for  redemption  was  made.  The  Court  of  First  Instance  held  that 
the  tnit  was  barred  bj  res  judicata  that  the  right  to  Adimajarana 
allowance  was  not  proved  and  dismissed  the  snit.  The  lower  Appellate 
Court  reversed  the  judgment  on  both  the  points  and  remanded  the  suit 
for  re-trial :— He2d,  by  the  High  Court  on  appeal  that  the  decision  in  the 
previons  suit  disallowing  the  tenure  was  no  bar  under  section  18  of  the 
Code  of  Civil  Procedare  to  the  present  suit  for  the  aUovrance,  The  word 
Adimayavana  when  applied  to  a  tenure  of  land,  imports  a  permanent 
tenure,  but  it  may  be  used  with  reference  to  an  allowance  of  money  or 
grain  rent  charged  on  the  land,  and  in  that  case  it  will  not  imply  any 
tennre  in  favour  of  the  grantee,  but  only  an  allowance.  The  fact  that  an 
allowance  had  been  received  out  of  certain  lands  for  a  long  period  from 
several  successive  owners,  is  proof  of  a  grant  of  perpetual  allowance 
charged  on  such  land.  VythUingam  Pillay  v.  Kuthirevai^th  Nsnr,  (IJi.B., 
29  Mad.,  601),  referred  to  and  followed  :  Held  further,  that  the  decision 
of  the  Munsif  on  the  right  of  the  plaintifiC  to  the  perpetual  allowance  was 
not  a  decision  on  a  preliminary  point  and  the  lower  Appellate  Conrt  ought 
not  to  have  remanded  the  suit  under  section  562  of  the  Code  of  Civil 
Procedure. 

Mana  Vihrama  V.  Gfopahn  Nair « 208 

,  i.  87-^(mr<   has    poiotr  to 


order  right  persons  to  he  substituted  as  plaintiffs  even  ichen  original  plaintif 
had  no  right  to  sue  : 

Under  section  27  of  the  Code  of  Civil  Procedure  when  a  suit  is  instituted 
in  the  name  of  a  wrong  person  as  plaintiff  by  a  hond  fide  mistake,  the 
Conrt  has  power  to  substitute  the  names  of  right  persons  as  plaintiifs  and 
this  power  is  not  excluded  in  cases  where  the  person  originally  suing  has 
no  right  to  institute  the  suit.  Ghunder  Coomar  Boy  v.  Cfoeool  Chunder 
Bhuttacharjee,  (I.L.R.,  C  Calc,  370),  referred  to. 

Krishna  Boiv,  The  Collector  and  Oovemment  Agentf  Tanjore  410 

6. ,  Si.     108,     108    and    167— 

Dismissal  of  euits — When  plaintifTs  pleader  deeUnes  to  proceed  is  dismissal  for 
default  within  s,  102 — Discretion  in  restoring  such  suit  to  file  not  to  he  inter- 
fered ivith  on  retision  except  on  strong  grounds  : 

On  the  day  on  which  a  suit  was  posted  for  hearing,  the  plaintifTs  pleader 
appeared  and  applied  for  an  adjournment  whicAi  was  refused.  The  pleader 
declined  to  proceed  with  the  suit,  and  the  plaintiff,  i»ho  was  present  in 
Court,  took  no  steps.  Thereupon  the  suit  was  dismissed  in  these  words  : 
'  The  plaintiff's  pleader  said  that  he  was  not  willing  to  proceed.  So  the 
suit  was  dismissed.*  The  plaintiff  subsequently  applied  for  restoration 
under  sections  103  and  157  and  the  suit  was  restored  to  the  file : — Held, 
that  the  dismissal  of  the  suit  under  the  above  circumstances,  was  a 
dismissal  for  default  under  section  102,  and  that  the  order  restoring  the 
suit  wps  rightly  passed.  A  plaintiff  '  fails  to  appear  *  within  the  meaning 
of  section  102,  when  his  pleader  declines  to  proceed  with  the  suit  and  it 
makes  no  difference  that  the  party  himself  was  present  in  Court :  Held 
also  that,  under  the  circumstances,  the  order  of  restoration  should  not 
hav  been  interfered  with  on  revision. 

(Slopala  Row  V.Maria  Susaya  PiUai...         274 

6. ,  M.  108,  640,  662,  684, 

688  (9) —  On  appeal  against  ex-parte  decree.  Court  may  reverse  decree  on 
the  ground  that  it  was  icrongly  decided  ex  parte  <md  remand  the  case  : 

When  a  suit  is  decided  ese  parte  an  Appellate  Court  to  which  an.  appeal 
from  the  decree  is  preferred  under  section  540  of  the  Code  of  Civil 
Procedure,  has  jurisdiction  to  reverse  the  decree  of  the  lower  Conrt  on 
t)ie  ground  that  such  Court  was  wrong  in  proceeding  to  decide  the  suit 
ei  parte  and  remand  the  suit  for  re-hearing.  Janardan  Doley  v.  Ramdhone 
Singh,  (I.L.E.,  23  Calc,  738),  not  followed.  Parratishankar  v.  Bai  Naval^ 
(l,ltJ3L,,  17  Bom.,  738),  dissented  from.  Caussanel  v.  Soures,  (I.L.B.,  23 
Mad.,  260),  dissented  from.  Perumbara  Nay  or  v.  Suhrahmanian  Pattar, 
(I.L.B.,  23  Mad.,  446),  followed. 

8a4hu  Krishna  Al/yar  T,  Kuppan  Jyyangar         ,..         , S4 


Digitized  byVjOOQlC 


QllflBAIi  nn>BX.  IX 

PAGE 

7. ^ ,  §•.108,560,  we— Lmi*. 

aiion  Act,  Act  XV  of  1877,  arts.  164,  IBQ—Art.  164  a^ppUea  'when  wn$ervBd 
defendant  se^ks  under  9, 108  of  ihe  Code  of  Civil  Procedure  to  set  aeide  tohole 
proceedinge  after  appeal : 

After  an  appeal  it  filed  ag^nst  the  decree  of  a  lower  Conrt,  the  power 
to  set  aside  the  orig^inal  decree  ou  an  application  under  section  108  of 
the  Code  of  Ciyil  Prooedare  becomos  vested  in  the  Appellate  Court  by 
virtue  of  section  582  of  the  Code  of  Civil  Prooedare.  Ramanadhan  Chetti 
V.  Karayanan  OhetU,  (I.L.B.,  27  Mad.,  602,)  referred  to.  An  application 
to  the  Appellate  Coart  hy  a  defendant,  who  was  not  duly  served  with 
summons  in  the  lower  Court  and  who  has  not  appealed  to  set  aside  the 
original  decree  under  section  108  of  the  Code  of  Civil  Ftocedure  is,  for 
purposes  of  limitation,  governed  by  article  64  and  not  article  169  of 
schedule  II  of  the  Limitation  Act. 
Sankara  Bhatta  ^,  Suhraya  Bhatta  •..         535 

S. ,  as.    180 — Disrretionary 

power  of  Court  under  «.  130  not  interfered  with  on  revision — Such  power  eh^mld 
he  exercised  \Dith  caution  : 

The  fli^h  Court  will  not  in  revision  interfere  where  a  lower  Court,  in 
the  exercise  of  its  discretionary  power,  refuses  inspection  of  documents 
produced  before  it  under  a  sealed  cover  in  obedience  to  an  order  under 
section  180  of  the  Civil  Procedure  Code.  The  power  of  refusing  inspection 
should,  however,  be  exercised  with  great  caution  }  and  the  opposite  party 
should  be  allowed  to  inspect  and  take  copies  of  the  documents  when  they 
relate  to  matters  in  issue,  unless  they  are  privileged  in  law,  relate 
exclusively  to  the  case  of  the  party  producing  them  and  contain  nothing 
supporting  or  tending  to  support  the  other  side. 

Balamonsy  v.  Bamasami  Chsttiar 280 

,  s.  844 :— See  "  Limita- 


tion Act,  8CHED.  II,  ARTS.  95,  120.** 


10. _^— ,  8. 244 :— See  "  Tbaxspeb 

OF  Property." 

11.  -: ' ,  8.  844  ^9y^Objection  to 

paUdity  of  decree  cannot  he  raised  in  execution  ilh>cesdings  : 

An  objection  by  the  defendant  in  a  mortgage  suit  to  the  sale  of  proper- 
ties directed  to  be  sold  by  the  decree  in  such  suit,  on  the  ground  that  such 
property  is  not  liable  for  the  decree  is  not  an  objection  relating  to  the 
execution,  diicbarge  or  satisfaction  of  the  decree  within  the  meaning  of 
section  244  (e)  of  the  Code  of  Civil  Procedure  but  one  questioning  the 
yalidity  of  the  decree  itself  and  cannot  be  entertained  in  execution 
proceedings. 
Kumar etta  Servaigaran  V.  Sahapathy  Chetti ar      26 

18. ,  81.    844,    878— il3>3>lt. 

cation  in  execution  of  decree  against  harnavan  by  a  member  of  the  tarwad : 

Where  a  decree  is  passed  ai^ainst  the  kamavan  of  a  tarwad  in  his  repre- 
sentative capacity,  all  the  members  of  the  tarwad  must  be  held  to  be 
parties  to  the  suit  and  such  members  in  execution  proceedings  must 
proceed  under  section  244  of  the  Civil  Procedure  Code  and  not  under 
section  278. 
Uarivittil  Mathu  Ammav.Patharam  Kwnnot  Cherukot 215 

18. — i ,  88.  844,  ZlO.AmmAppeal 

lies  under  e.  244  against  an  order  rejecting  an  application  under  a,  SIO'A  by  a 
transferee  of  iudment-dehtor  after  Court  sale  : 

The  question  of  setting  aside  a  sale  in  execution  under  section  810- A 
of  the  Code  of  Civil  Procedure  is  a  question  relating  to  the  execution  of 
the  decree  within  the  meaning  of    section  244  of    the  Code  of    Civil    t 
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Prooednre  eyen  when  the  prooeeds  of  sooh  sale  are  luffioieot  to  satiafj 
the  decree  and  the  aaotion-pnrchaser  is  a  person  other  than  the  decree- 
holder.  Srinivasa  Ayyangar  v.  Ayyathwrai  Pillai^  (I.L.E.,  21  Mad.,  416), 
followed.  The  anctioo-parohaser  at  a  Court  sale  is  the  representative  of 
the  deoree-holder  for  the  purposes  of  section  244  of  the  Code  of  Civil 
Procedure.  Sandhu,  Tarangar  v.  Hussain  Sahih^  (I.L.R^,  28  Mad.,  87), 
followed.  SasMr-tbd-din  v.  Jhori  Singh,  (I.L.R.,  19  AIL,  140),  not  followed. 
Mammod  v.  Locke,  (I.L.B.,  20  Mad.,  487),  not  followed.  The  transferee 
aoqoiring  an  interest  in  the  property  of  the  judgment-debtor  after  such 
property  had  been  sold  in  exooation,  has  a  right  to  apply  under  section 
810-A  of  the  Code  of  Civil  Procedure.  Hu»ari  Ram  v.  Bodai  Bam, 
(1  O.WJ^.,  279),  dissented  from.  Erode  Manikkotk  KHahnan  Nair  v. 
Puttiedeth  Ohemhakkoseri  KHshnan  NTair,  (I.L.H.,  26  Mad.,  865),  followed. 
An  appeal  lies  under  section  244  of  the  Code  of  Civil  Prooednre  against 
an  order  paused  on  an  application  by  such  transferee  to  set  aside  the  sale 
under  section  810-A. 

Mamckka  Odayan  Y,  Rajagopala  Pillai      ,„        »•«      507 

14. — .- ,S8.844,  881.^Ds/sfid- 

ante  not  joining   in  compromise  on  which  decree  is  passed  not  jydgmenU 
debtors — Section  881  applies  to  8u>ch  defendants: 

Where  a  decree  passed  on  compromise  entered  into  between  the 
plaintiff  and  some  of  several  defendants  in  a  suit  does  not  adjudicate  on 
the  rights  of  the  defeodants  who  have  not  joined  in  the  compromise,  such 
defendants  are  not  judgment- debtors  and  any  disputes  arising  in 
execution  of  the  decree  botweea  the  plaintiff  and  such  defendants  most 
be  decided  under  section  331  and  not  under  section  244  of  the  Code  of 
Civil  Procedure.  Vibhudapriya  Thirtha«wami  v.  Yidianidhi  Thirthcawami, 
([.L.B.,  22  Mad.,  131),  doubted. 

JathaveSLan  Kambudiri  V,  Kunchu  Achan ••        ...        72 


15, -. 4 ,t.  258— Bigfc*  0/ J 

Judgment-creditor  receiving  payment  and  not  certifying  under  s,  268  of  the  Code 
of  CivU  Procedure  liable  in  damages  though  he  has  not  executed  and  received 
the  decree  amownt : 

The  law  casts  on  a  decree-holder  receiving  payment  out  of  Court  the  duty 
jDf  certifying  snob  payment  in  satisfaction  of  the  decree  under  section  258 
of  the  Code  of  Civil  Procedure.  The  judgment-debtor  has  a  cause  of 
action  against  the  decree-holder,  when  the  latter  having  received  the 
decree  amount  not  only  does  not  certify,  but  actually  takes  out  execution. 
It  is  not  necessary  that  money  should  have  been  actually  recovered  in 
execution  Firaraghava  Beddi  v.  SubbaKk<i,  (I.L.B.,  5  Mad.,  387),  referred 
to. 

In  the  matter  of  Medai  Kaliani  Anni 545 

16 ,  s.    266— A  hereditary 

allowance  out  of  melwaram  of  lands  attachable  : 

A  hereditary  grant  of  an  allowance  of  paddy  out  of  the  melwaram  of 
certain  land  is  not  a  right  to  future  maintenance  such  as  is  exempted 
from  attachment  under  section  266  of  the  Code  of  Civil  Procedure. 
Vaidyanatha  Sastrial  Y,  Sggia  Venkatarama  Dikshitar •         ...         ...      S79 

17. ,  i,  266— Attac^ms»<  of 

married  iooman's  property  svhject  to  restraint  on  anticipation — Section  10, 
Transfer  of  Property  Act,  Act  IV  of  1882— flfsclion  8,  Minrted  Woman's  Property 
Act,  Act  in  of  IS7^— Property  of  married  woman  subject  to  restraint  on 
amtieipation  7iot  attaehahle  in  ewecution  of  a  decree  vmder  section  \S  of  the 
Manied  Woman* s  Property  Act  : 

The  income  of  property  belonging  to  a  married .  woman  sabjeot  to  a 
restraint  on  anticipation,  accruing  due  after  the  date  of  a  decree  against 
such  married  woman's  separate  property  under  section  8  of  the  Married 
Woman's  Property  Act,  is  not  liable  to  attachment  in  execution  of  such 
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decree  nnder  teotAon  266  of  the  Code  of  GiTil  Propedare  or  under  Bale  220 
of  the  Boles*  of  the  Fresidenoy  Conrt  of  Small  Gaatot.  Seotion  8  of  the 
Married  Woman's  Property  Aot  does  not  affeot  the  dootrine  of  res- 
traint on  anticipation.  Eippolite  ▼.  Sttiarij  (l.L JEL.,  12  Calo.,  522),  dissented 
from.  In  re  Mantel  and  Mantel,  (I.L.B.,  18  Mad.,  19),  followed.  Seotion 
10  of  the  Transfer  of  Property  Aot  reoognises  and  renders  enforceable 
oonditions  in  restraint  of  anticipation  and  is  not  affected  by  seotion  8  of 
the  Married  Woman's  Property  Acb.  A  decree  under  section  8  of  the 
latter  Aot  against  the  sepasate  property  of  a  oiarried  woman  cannot  be 
considered  as  passed  against  property  which  she  is  restrained  from  antici- 
pating. Section  266  of  the  Code  of  Ciyil  Procedure  is  only  a  mle  of 
procedure,  and  is  not  exhaustive.  It  cannot  be  oonstmed  as  authorising 
the  attachment  of  propeily  which,  by  the  rule  of  substantiye  law  embodied 
in  seotion  10  of  the  Tiansfer  of  Property  Act,  is  incapable  of  being 
transferred  or  charged  by  the  beneficiary. 

Mrs.Qo^idoinY^VencateaaMoodaily  •      878 

18.  I — 1 8. 8lO-A«^P0rson  ac^r* 

ing  interMi  in  ^nperty  after  Court  sate,  within  a  month,  eon  apply  wmd&r 
8,  310.A  .• 

Where  property  is  sold  in  execution  of  a  decree,  a  person  acquiring  an 
interest  in  such  property  from  the  judgment-debtor  within  a  month  after 
such  sale,  is  entitled  to  maintain  an  application  und^r  section  310-A  of  the 
Code  of^  Ciyil  Procedure.  Hassari  Ram  y,  Badai  Ram  a'nd  Nando  Lai, 
(1  C.W.N.,  279),  dissented  from. 
Appaya  SheUi  t.  Kunhati  Peari       • ...      214 

19.  '■  1  B.dl6*^Incorporat%onin 

eompromiae  deeres  of  terms  which  are  not  unlawful,  though  outside  the  scope  of 
suit  cannot  he  objected  to  in  snecution : 

Where  a  compromise  between  the  parties  to  a  suit  embraces  matters  not 
relating  to  the  suit,  and  the  decree  following  such  compromise  giyes  reliefs . 
which  are  not  unlawful,  but  which  could  not  haye  been  giyen  if  the  suit  had  * 
been  decided  ^fter  trial,  any  objection  to  such  decree  on  tlie  ground  that 
it  is  in  contrayention  of  section  875  of  the  Code  of  Ciyil  Procedure,  must  be 
taken  by  way  of  appeal  and  not  in  execution  of  the  decree.  Vevikata^ppa 
Ifayanim  y,  Thimma  STayanim,  (I.L.B,  18  Mad.,  410),  referred  to. 
Mahibulla  y.  Imami,  (I.L JB.,  9  All.,  229),  referred  to.  Kuruvetappa  y. 
Siraeappa,  (16  M.L.J.,  364),  referred  to, 

TJ^  Manager  of  Sri  Meenakshi  Devastanam,  Madura  v.  AbdtU  Kaeim  Sahi6   ...      421 

90. ,  i,  875—'  Lawful  agree- 
ment or  compromise  * — '  Relates  to  the  suit  * — Compromise  in  a  suit  for  money 
by  which  the  agreed  amount  is  charged  on  property  is  lawful  and  the  relief  by 
way  of  charge  '  relates  to  the  suit  * : 

The  language  of  section  376  of  the  Code  of  Ciyil  Procedure  is  wide  and 
general  and  does  not  preclude  parties  from  setting  their  disputes  on  such 
lawful  terms  as  they  might  agpree  to  without  being  restricted  to  such  relief 
as  one  only  of  the  parties  had  chosen  to  claim  in  the  plaint.  In  a  suit  for 
money,  where  the  plaint  prays  for  a  simple  money  decree,  sn  agreement,  by 
which  the  parties  agree  that  the  amount  decreed  according  to  the  oompro^ 
mise  should  be  a  charge  on  certain  properties,  is  '  lawful '  and  '  relates  to 
the  suit  *  so  as  to  be  embodied  in  the  decree. 

JotiKaruvetappav,lMariSirueappa  478 

81. ,  88.  407,  592— PaK^r 

appeal— Applications  under  s,  592  to  be  decided  under  the  rules  in  Chapter 
iXVI—Ho  leaee  to  appeal  in  f orm&  pauperis  when  at  daie  of  suit  there  is 
Subeiet4ng  an  agreement  falling  under  section  Affl  (d)  ; 

Although  the  question  of  the  presentation  of  an  appeal  in  formH  pauperis 
is  not  snbjeot  to  the  rules  contained  in  Chapter  XXVI  of  the  Code  of 
Ciya  Procedure,  the  question  of  the  right  to  appeal  under  sectioTV  6fi^ of  _T__ 
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the  Code  of  GiTil  Proeednre  it  tnbjeot  to  Back  rules.  MaUihir,  Somappa 
Bantd,  (I.L.H.,  S6  Mad.,  S69),  distingro^hed.  When,  at  the  time  of  the 
institaiiou  of  the  toit,  there  was  sabsistiiig  an  agreement  falling  within 
the  terms' of  seotion  407  (d),  no  leave  to  appeal  under  section  598  can  be 
given  to  the  plaintiff  who,  by  sooh  agreement,  had  allowed  other  persons 
to  obtain  an  interest  in  the  subject- matter  of  the  suit. 
Uanifa  Bai  Y.  Htji  Siddick  Bui  MMMji  8ait         ».         •••       W 

88,  — . _— ,  i.  iiiturnQround  comnum 

to  all  the  defendants  ^Decree  against  aii  defendants  may  he  reversed  on  appeal 
iy  one  against  the  whole  decree  when  such  decree  has  proceeded  on  a  \ground 
common  to  all : 

When  the  decree  of  the  lower  Court  proceeds  on  a  gpronnd  common  to 
all  the  defendants,  the  Appellate  Court  nnder  section  544  of  the  Code  of 
Ciyil  Prooednre,  may,  on  appeal  by  one  of  the  defendants  against  the 
whole  decree,  reverse  the  decree  in  so  far  as  it  affects  other  defendants 
though  they  have  not  Joined  in  the  appeal.  It  is  enough  if  any  one 
ground  on  which  the  decree  appealed  against  prooeeds  is  common  to  all 
the  defendants.  8yed  Hussain  v.  Madhan  Khan,  (I.LJt^  17  Mad.,  265), 
overruled.  Seshadri  v.  Krithnam,  (I.L.E.,  8  Biad.,  192),  approved. 
Dhuttaloor  Subhayya  y,  Paidigantam  Snhbayya ••         ...i^         ...      470 

88. ,  •.  586— No  second  appeal 

where  unnecessary  prayer  for  declaration  in  suit  of  Small  Cause  nature  : 

When  all  the  reliefs  which  the  plaintift'  claims  in  a  suit  oonld  have  been, 
obtained  without  asking  for  a  declaration,  the  addition  of  a  prayer  for  a 
declaration  will  not  prevent  the  suit  from  being  of  the  nature  cognisable 
by  a  Court  of  Small  Causes  within  the  meaning  of  section  586  of  t^e  Code 
of  Civil  Procedure  if  without  such  declaration  it  is  so  cognisable. 
Bamachsndraiyar  Y.  NoorMa  Sahib  ...         101 

84. ,  •.  BW^Protfindal  Small 

Gause  Court  Act  IX  of  1887.  sched.  II,  art,  41— ITo  second  appeal  wherein  suits 
for  contribution  debt  in  respect  of  which  contribution  is  sought,  is  created  by 
ths  paymsnt  itself^Appedlability  determined  by  subjecUmatter  of  suit  and  not 
by  amount  claimed  in  execution : 

The  suits  for  contribution  exempted  from  the  jurisdiotioli  of  Courts  of 
Small  Causes  by  schedule  II,  Act  IX  of  1887,  are  suits  in  which  contribution 
is  claimed  in  respect  of  payment  made  by  a  sharer  of  money  due  from  a 
co-sharer.  The  exemption  does  not  apply  to  cases  where  no  debt  was  due 
from  the  co-sharer  prior  to  payment,  but  contribution  is  sought  in  re- 
spect of  a  debt  which  became  due  only  by  virtue  of  such  payment.  In 
such  cases  no  second  appeal  will  lie  under  section  586  of  the  Code  of 
Civil  Procedure  if  the  subject-matter  of  the  suit  is  less  than  Rs.  500.  In 
determining  whether  second  appeals  lie  in  such  cases  in  execution  pro- 
ceedings, the  amount  of  subject-matter  of  the  suit  and  not  the  amoubt 
sought  to  be  recovered  in  execution  must  be  taken  into  consideration. 
Mavula  AmmalT,  MavulaMa^acoir         -         212 

85. ,  i.  688— 2>i«iHffi  Registrar 

—not  a  *  Court '  withvn  ths  meaning  of: 

A  District  Registrar  is  not  a  Court  within  the  meaning  of  seotion  688 
of  the  Code  of  Civil  Procedure,  and  the  High  Court  cannot  interfere  with 
his  proceedings  under  that  section.    Atwtyya  v.  Qa/ngayya,  (I.L.R.,  15 
Mad.,  138),  distingaished. 
Manavala  Oowndan  Y,  Kumarappa  Beddy -•      886 

86. ,■.  646  (B):—S«e**  Juris- 
diction." 

COVTACBT  ACT— ACT  IX  OF  1878,  8.  80 :— 5e«  "  Covenant  Consteuction  of.* 


— 1  i.  ftZt^Promiae  to  pay  money  to  procure  resig^ 

ntUion  ofpvhlic  ojfice  not  enforceable : 

An  und  ertaking  to  pay  money  to  a  public  servant,  to  induce  him  to  retire 
and  thus  make  ^way  for  the  appointment  of  the  promisor,  is  virtually  a 
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trafficking  with  ref erQii«)e  to  an  offioe  and  is  void  under  section  23  of  the 
ContrAct  Act.  Parsons  v.  Thompmm,  (I.H.Bl.,  322,  2  BJt.,  773),  followed 
in  principle. 

Samimaiha  Aiyar  Y,  Muihusami  PiUai 580 


. — ,  s.  69i— JMbney  volwiUarily  paid  cannot  hs 

reeovertd  hack  unless  the  party  for  whom  such  payment  i$  made  is  6<mnd  to 
pay  it'—Revenne  Recovery  Act  II  of  1864,  s.  35-- Applies  only  where  party  paying 
is  tenant,  mortga^OTf  or  incumbrancer — Unregistered  oicner  not  hotmdto  pay 
the  revenue : 

An  action  to  recoyer  money  paid  it  not  maintainable  ander  section  69  of 
the  Indian  Contract  Act,  unless  the  person  from  whom  it  is  sought  to  be 
reooTered  was  bound  to  pay  it.  On  tMs  point  the  law  under  section  69  of 
tho  Indian  Contract  Act  is  the  same  as  the  English  Law.  Bonner  v. 
Tottenham  and  Edmonton  Permanent  Investment  Bnildings  Society^  (1899, 
1  Q.B.,  161),  referred  to.  The  revenue  due  on  land  owned  by  one  who 
is  not  the  registered  holder  is  not  moni^y  which  such  owner  is  bound  to 
pay  under  the  Bevenue  Recovery  Aot,  though  it  may  be  to  his  interest  to 
do  so  and  the  registered  holder  voluntarily  paying  such  revenue  cannot 
recover  it  under  section  69  of  the  Contract  Act.  Neither  can  he  recover  it 
under  section  85  of  the  Bevenue  Beoovery  Act  unless  ho  is  a  tenant, 
mortgagor  or  incumbrancer  of  such  land. 

B<^ffellappa2ieddyy.VridhachalaReddy 35 


— — 1  s.  Q^n^Money  paid  fry  purchaser  towards 

an  inctimhrance  stbbjed  to  'which  he  buytf,  not  recoverable  under — Bes 
judicata — Erroneous  decision  on  a  question  of  law  how  for  a  bar  in  subsequent 
suit: 

Where  a  purchaser  of  property  at  a  Court  sale  purchases  it  subject  to 
a  charge  for  maintenance,  such  purchaser  cannot,  under  section  69  of  the 
Contract  Aot,  recover  from  the  owner  in  whose  hands  it  was  so  liable, 
payments  made  by  him  (the  purchaser)  towards  maintenance  to  prevent 
the  sale  of  the  property.  An  erroneous  decision  on  a  question  of  law  in  a 
previous  suit  is  no  bar,  in  a  subsequent  suit  between  the  same  parties,  to 
tlie  Court  deciding  the  same  question,  provided  the  decision  in  the  latter 
suit  does  not  in  any  way  question  the  correctness  of  the  former  decree  or 
in  any  way  affect  its  operation.  Oopu  Kolandavelu  Chetty  v.  8ami  Hoy  or, 
(IX.B.,  28  Mad.,  617))  referred  to.  AUmumissa  Chou>dhurani  v.  8hama 
Charan  Roy,  (I.L.B.,82  Oalc,  749),  referred  to.  Koyyana  ChittammaY, 
Doosy  Oovaramma,  (r.L.B.,  29  Mad.,  225),  referred  to. 

Ma/ngalathammal  Y,  Narayanswami  Aiyar  461 


— ,  •,  a^i^Section  applies    only    in   ea^es 

where  one  person  pays  money  which  another  is  hound  to  pay  —Payment  mwt  he 
to  OAfiother  person : 

Section  69  of  the  Contract  Act  applies  only  where  one  person  pays  to 
another  money  which  a  third  party  is  bound  to  pay.  'Where  Government, 
as  mulgeni  tenant  pays  to  itself  the  assessment  payable,  by  the  mulgar 
(landlord),  it  is  not  a  payment  by  Government  to  another  person,  and 
the  amount  so  paid  or  retained  cannot  be  recovered  from  the  mulgar 
tinder  section  69  of  the  Contract  Act.  Quvre  ;  Whether  the  Government 
can  be  held  to  have  such  an  interest  as  will  bring  it  within  the  section,  as 
the  saTe,  to  avert  which  the  payment  is  made,  can  be  brought  about  only 
bj  its  own  orders. 

The  Secretary  of  Staie  for  India  Y.  Femandss       875 


■ -,  s.  lOi^Inamdar  taking  water  for  which 

tamindar  is  compelled  to  pay  water-cess  must  recoup  tamindar  * 

.. When  the  holder  of  an  inam  within  a  zamindari  takes  for  his  benefit 

Government  water  and  the  samindar,  whose  moveable  and  immoveable 
properties  are  liable  for  the  payment  of  the  cess  to  (Government,  pays 
them,  the  lattor  can  recover  the  amount  of  cess  so  paid  from  the  inamwr 
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under  section  70  of  tbe  Confcraot  Act.  The  Zamindar  mnst  be  oonaidered 
M  rendering  himself  liable  for  the  benefit  of  the  inamdar  and  as  not 
intending  to  do  so  gratnitonsly. 

Th€  Bajah  of  Fefikata^i  V.  VudtUha  SubharayudAib       S77 

COVTBIBtmOV— Co-^«ir  not  liabU  to  €<mtriby4e  toward*  expense*  incurred  by 
other  heirs  in  UHgaMon  in  respect  of  common  property  : 

A  oo-heir  is  not  liable,  either  nndor  an  implied  contract  or  on  grounds 
of  equity  to  contribute  towards  the  expenses  of  litigation  hondjids  carried 
on  by  other  heirs  in  respect  of  the  common  prop^ty.  Ddkshina  Mohan 
Boy  T.  Saroda  Mohan  Boy,  (I.L Jt.,  21  Calc,  142),  referred  to. 

HaXima  Beey,  BoshanBee  528 

COUBT  FEES  ACT  VH  OF  1870,  s.  2— Poe^  not  contemplate  ihs  f^ny  by  the 
decree  cf  a  time  for  payment  of  extra  Court-fees —  Where  Court  fixed  such  tims, 
payment  within  such  time  no  condition  precedent  to  execution : 

It  is  not  intended  by  the  first  part  of  section  8  of  the  Court  Fees  Act 
that  the  Court  should  fix  a  time  for  the  payment  of  the  extra  Court-fee 
in  respect  of  mesne  profits  subsequent  to  the  institution  of  the  suit  but 
that  execution  in  respect  of  such  profits  should  be  stayed  till  such  pay- 
ment is  made.  Where  the  Court  by  its  decree  directo  the  payment  of 
such  Court-fees  within  a  fixed  time,  such  direction  is  no  part  of  the 
decree  and  execution  of  the  decree  is  not  conditional  on  payment  within 
the  time  so  fixed. 

Perianan  Chstti  Y.  N'affappa  Mudaliar S2 


8.  7,    para,  iv,  el  (p)^Suit  for  declaHng 


invaUdity  of  documenty  which  plaintiff  %s  not  bound  to  have  set  aside  is  nci  a 
suit  for  declaration  and  consequential  relief  within  secHon—JurisdicHon-^BuU 
2  of  rules  under  s.  9  of  Suits  Valuation  Act: 

In  order  to  determine  whetbei  a  suit  falls  under  section  7,  paragraph 
IV,  clause  (c)  of  the  Court  Fees  Act,  the  substance  of  the  plaint  and  not 
the  words  which  plaintiff  chooses  to  use,  must  be  considered.  A  person 
may  rely  on  the  invalidity  of  a  void  instrument  as  against  himself  without 
suing  for  its  cancellation ;  and  a  suit  by  him  for  declaring  the  invalidity 
of  such  instrument  will  not  be  a  suit  for  declaration  and  consequentiiJ 
relief  under  section  7,  paragraph  IV,  clause  (c)  of  the  Court  Fees  Aot. 
It  will  be  otherwise  where  the  party  cannot  impeach  the  arrangement 
effected  by  the  deed  without  having  it  cancelled.  A  transaction  by  the 
Kamavan  of  a  Tarwad  is  void  against  members  not  consenting  thereto, 
if  it  is  in  excess  of  his  powers  as  such  Karnavan.  In  declaratory  suits 
where  no  consequential  relief  is  prayed,  the  value  for  purposes  of  juris* 
diction  is  the  value  of  the  property  likely  to  be  effected  by  the  declaration 
and  rule  2  of  the  Bules  of  the  lligh  Court  of  26th  February  1903  does  ndt 
apply  to  such  cases. 
Ohingacham  Vitil  Sankaran  Nair  v.  Chingocham  Yitil  QopaXa  Jfsnon  ...        18 


-,  s.  7)  sehed.  I|  art.  l^^AppeaJL^  valuation  of^ 


when  no  amount  chimed,  hut  dispute  about  KMlity  of  certain  properties- 
Value  of  such  properties  proper  valuation  of  the  appeal  : 

Section  7  of  the  Court  Fees  Act  has  no  application  in  the  case  of 
appeals  in  which  no  amount  is  claimed.  Where  the  appellant  in  an 
appeal  against  a  mortgage  decree  does  not  dispute  the  amount  decreed, 
but  raises  the  question  of  the  liability  of  certain  properties  for  the  decree 
amount,  the  valoe  of  the  appeal,  for  the  purpose  of  Court  fees,  under 
Article  I  of  schedule  I  of  the  Court  Fees  Aot,  is  the  value  of  such  prop- 
erties} when  such  value  is  less  than  the  amount  decreed  and  when  such 
value  exceeds  the  amount  decreed,  such  decree  amount.  Venkappa  v. 
UTarasimha,  (I.L.B.,  10  Mad.,  187),  followed.  Krishnama  Charier  v.  Brini* 
vasa  Ayyangar,  (I.L.B.,  4  Mad.,  889),  followed. 
Kesauarapu  Bamakrishna  Beddi  v.  Kotta  Kota  Bsddi      .„        ,,.       '90 
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-,  1. 17—*  Two  or  more  distifct  sulfjects  * — First 


part  oj  section  applies  to  cases  where  alternative  relief e  on  different  eavsea  of 
action  are  Joined  in  ^ne  suit — Malahar  Law — Vlhayapattom — Agreement  in 
mortifage  perpetually  void  as  a  clog  on  the  equity  of  redemption  : 

The  operation  of  section  17  of  the  Coort  Fees  Aot  is  not  neoessarilj 
confined  to  cases  where  cumulatiTe  reh'efs  are  •  claimed.  Alternative 
claims,  formiog  different  matters  which  could  have  been  made  the 
grounds  of  separate  suits  are  '  distinct  subjects  *  within  the  meaning  of 
the  section,  although  they  arise  out  of  the  ssme  instrument  and  a  suit  for 
enforcing  snoh  alternative  claims  ought  to  be  valued  for  the  purpose  of 
court-fees  as  also  of  jurisdiction  on  the  aggregate  value  of  such  reliefs. 
Kashvnath  NTarayan  v.  Oovinda  Sin  Pirc^fi,  (I.L.E.,  15  Bom.,  82),  not 
.  followed.  An  '  IJbbayapattom '  is  a  kanom  mortgage.  Where  from  the 
terms  of  an  Ubhayapattom  it  is  clear  that  the  debt  was  not  intended  to 
be  extinguished,  a  covenant  for  perpetual  renewal  by  the  motgagor 
operates  as  a  clog  on  the  equity  of  redemption  and  the  addition  of  the 
words  '  you  shall  hold  the  properties  for  ever  without  surrendering  them' 
does  not  convert  such  a  transaction  into  an  immediate  grant  of  a  perma- 
nent interest.  Such  a  covenant  will  be  inoperative  as  a  clog  on  the 
mortgagor's  right  of  redemption  in  a  mortgage  executed  before  the  pass- 
ing of  the  Transfer  of  Property  Act  and  subsequent  to  1858,  on  the 
principles  of  equity  which  formed  the  basis  of  judicial  decisions  during 
that  period. 
Neelakandhan  NamhudHpad  Y,  Tirunilai  AnanthaJcriahna  Ayyar         61 

COVEVAVT,  C0V8TBUCTI0V  OF— TBAHSFEB  OF  PBOPEBTT  ACT— ACT  IV 
Of  1882,  ss.  65  and  69mmWhat  wmounts  to  a  *  contract  to  the  contrary* 
within  the  meaning  of  section— Contract  Act— Act  IX  of  1872,  s.  20— 
Mistake  does  not  prevent  the  party  from  claiming  the  protection  of  a  special 
covenant — Want  of  attestation  as  laid  down  in  s,  69  of  the  Transfer  of 
Property  Act,  will  not  bar  tfts  personal  remedy  : 

Af  who  bad  brought  a  suit  to  recover  the  amount  due  on  a  mortgage 
exeoCited  to  him,  assigned  to  JB  for  valuable  consideration  all  his  claims 
under  the  mortgage  deed  and  in  the  suit  brought  by  A,  The  assignment 
contained  a  covenant  that '  A,  his  executors  or  administrators  shall  not  be 
liable  for  any  defect  in  the  claim  hereby  transferred  and  assigned  or  for 
any  sums  of  money  that  may  not  be  recovered.'  Subsequent  to  the 
assignment,  B  was  added  as  a  co-plaintiff  in  the  suit  brought  by  A  and  it 
was  .discovered  that  the  mortgage  executed  to  A  was  inoperative  as  it 
was  attested  by  only  one  witness  and  the  suit  was  withdrawn.  B  filed  a 
suit  against  A  for  a  declaration  that  the  contract  of  assignment  was  void 
and  for  a  return  of  the  consideration  paid  i—Held,  that  A  was  entitled 
to  claim  the  benefit  of  the  covenant,  which  exempted  him  from  any  liability, 
even  though  both  A  and  B  acted  under  the  mistaken  belief  that  the 
mortgage  was  valid  and  that  A  was  not  bound  to  refund  the  considera- 
tion received.  Per  Sir  Arnold  White,  C.J  .—The  covenant  is  a  *  contract 
to  the  contrary  '  within  the  meaning  of  section  65  of  the  Transfer  of 
Property  Act  which  will  negative  the  statutory  covenant  of  title  under 
the  section.  Per  S.  Subbahmania  Attar,  J. — Non-compliance  with  the 
rule  laid  down  in  section  59  of  the  Transfer  of  Property  Aot  as  to  attes- 
tation does  not  render  the  personal  covenant  void.  Madras  Deposit  and 
Bsnefit  Society,  Limited  v.  Oonnamalai  Ammal,  (I.LJl.,  18  Mad.,  29);  not 
approved.  The  existence  of  a  separate  warranty  in  a  contract  is  evidence 
that  the  matter  of  the  warranty  is  not  a  condition  or  essential  part  of  a 
contract,  a  mistake  in  regard  to  which  will  render  the  contract  void  under 
section  20  of  the  Contract  Aot. 

8ada  Kava/wr  V,  Tadepally  Basaviah         ^         284 

OBIMnrAL  PBOCESUBE  CODE— ACT  V  OF  1898,  i.  106  (8>-0rder  for  se. 
curity  cannot  he  made  by  Appellate  Court  when  original  conviction  not  by  one 
of  the  Courts  specified  m  the  section  : 

An  order  for  security  cannot  be  made  under  section  106  (8)  of  the 
Code  of  Criminal  Procedure  by  a  Court  of  Appeal  or  Bevision  which  is 
one  of  the  Courts  specified  in  the  section,  when  confirming  the  original 
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convioiion  of  a  Court  whioh  is  not  one  of  those  specified  therein.    M^Uhia 
Chetty  T.  Emperor,  (I.L.R.,  29  Mad.,  190),  referred  to  and  donbted. 

Dora8€uni  Naidm '^.  Emperor  182 


I 


S. ,  •.  106— Jbntonce,  enhance^ 

ment  on  appeal — Maintaining  a  eenlenee  in  iU  entirety  though  acqnitUng  on  eome 
of  several  charges  ie  enhancement — AppeUate  Court  cannot  make  an  order  for 
tsecurity  when  original  conviction  not  by  one  of  the  Courts  spee\fiei  in  eecHon  106  .* 

Where  the  Magistrafe  conyicted  the  accnsed  of  two  distinct  off^ioee 
and  passed  onlj  a  single  sentence  for  both  and  the  Appellate  Court 
acquitting  the  lEUXSUsed  of  one  of  the  oflFenoes  maintained  the  sentence  in 
its  entii'ety  : — Held,  that  this  amounted  to  an  enhancement  of  the 
sentence  passed  for  the  offence,  the  conviction  for  which  alone  was  main- 
tained. An  order  for  security  under  section  106  of  the  Code  of  Criminal 
Procedure  cannot  be  made  by  the  Appellate  Court  unless  the  conviction 
appealed  against  was  by  a  Coui-t  of  the  doscriptlon  specified  in  the  first 
paragraph  of  the  section. 

Paramasiva  Pillai  v.  Emperor         48 

8. ,  tf.  107, 118,  117— Order 

for  security  not  to  he  made  withoiU  recording  legaX  evidence : 

An  order  requiring  a  person  to  furnish  security  has  the  effect  of  a  con- 
viction, as  the  person  so  required  is  liable  to  imprisonment  if  he  fails  to 
comply  with  the  order.  8nch  an  order  ou^ht  not  to  be  passed  without 
fomuJ  evidence  being  recorded.  Reg  v.  Jir^i  Lin^,  (6  B.H.CR.Cr.C.  1), 
referred  to.  Beg  v.  Talpatram  Pamabhai,  (5  B.H.C.B.Cr.C.  106),  refer- 
red  to. 

Prathipati  Venkaiasavii  Y.  Emperor  ,.         ...       330 

4. ,  M.    no  (6),  118,   107— 

Enquiry  under  s,  107  illegal  tcithoul  issuing  notice  under  s.  112 ; 

A  Magistrate  before  taking  action  under  section  107  of  the  Code  of 
Criminal  Procedure  is  bound  to  issue  the  notice  required  by  section  112 
andf  his  omission  to  do  so  is  an  illegality  whioh  will  render  the  subsequent 
proceedings  invalid.  A  notice  issued  with  reference  to  section  110  («)  is 
not  sufficient  as  a  prelim ioary  to  the  Magistrate  makmg  an  order  under 
section  107. 

Krishnaewami  ThathachariY.VanamamdlaiBhashiaihar  282 

5. _—_— ■,  i.  l46mmOiniesion  of  MagiS' 

trate  to  state  grounde  fir  passing  order  is  an  irregularity  and  does  not  render 
the  proceedings  void,  if  no  prejudice  caused  thereby  : 

The  omission  of  a  Magistrate,  in  his  order  initiating  proceedings  under 
section  1^5  of  the  Code  of  Criminal  Procedure,  to  state  the  grounds  on 
which  he  is  satisfied  that  there  was  a  dispute  likely  to  cause  a  breach  of 
the  peace,  is  an  irregularity  and  will  not,  when  the  party  is  not  prejudiced 
in  the  conduct  of  the  inquiry  by  such  omission,  render  the  proceedings  of 
the  Magistrate  Toid.  Want  of  notice  to  one  party  in  possession  cannot 
be  set  up  by  another  party  who  bad  notice  and  who  appeared  in  the 
proceedings. 
In  the  matter  of  Chinnwppudaytm  548 

it.     162,     l^^mRight     ^ 


accused  to  copies  of  statements  made  6y  Magistrate  under : 


An  accused  person  under  remand  is  not,  before  the  commencement  of 
the  preliminary  inquiry,  entitled  to  be  furnished  with  copies  of  statements 
made  on  oath  by  various  persons  and  recorded  by  the  Magistrate 
under  sections  162  and  164  of  Code  of  Criminal  Procedure.  No  such  right 
is  conferred  by  the  Code  of  Criminal  Procedure  and  the  question  whether 
any  person  has  a  right  to  inspect  a  public  document  is  outside  the  scope 
of  the  Evidence  Act.  Such  statements  may,  however,  be  put  to  contradict 
the  persons  making  them  when  called  as  witnesses  and  it  will  then  form 
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part  of  the  reoord,  of  whioh.  the  aoonfed  will  be  entitled  to  a  copy  after 
oommitment.  There  is  no  general  principle  of  common  law  whioh  would 
entitle  an  aoonsed  person  to  copies  of  lueh  documents.  Qiueen-Emfress 
V.  Arumugam,  (I.L.B.,  20  Mad.,  189),  distinguished. 

Smperor  y,M%Uhia  Swamiyar         46G 

7.  »  ,  s.  196i-BOn  appeal  against  order 

granting  sanction — District  Cov/rt  has  no  power  to  rema/nd  for  further  ingniry — 
Section  (Ui7  of  the  Civil  Procedure  Code  does  not  apply  to  proceedings 
nnd€r  s.  195  of  the  Criminal  Procedure  Code — Letters  Patent,  cL  16 — Judgment, 
what  is  : 

An  order  of  a  single  Judge  rejecting  a  revision  petition  presented  under 
section  622  of  the  Civil  Procedure  Code  on  the  ground  that  the  objection 
taken  therein  if  unfounded  is  a  'judgment '  within  the  meaning  of  clause 
15  of  the  Letters  Patent  and  appealable  as  such.  The  powers  conferred 
nnder  section  195  of  the  Code  of  Criminal  Procedure  are  of  a  very  special 
nature  and  no  inherent  jurisdiction  can  be  attributed  to  any  Court  in 
the  exercise  of  such  powers,  unless  it  is  incident  to  their  proper  exercise. 
A  Court  to  which  an  appeal  is  presented  against  an  order  granting  or 
refusing  sanction  under  section  195  of  the  Code  of  Criminal  Procedure  has 
no  power  to  remand  the  case  for  a  fresh  inquiry.  Beotion  647  of  the  Code 
of  CiTil  Procedure  does  not  make  the  provisions  of  the  Code  of  Civil  Pro- 
cedure applicable  to  proceedings  under  section  195  of  the  Code  of  Criminal 
Procedure. 

Bama  Ayyar  v.  Venhatachella  Padayachi  811 

8. ,  s.  liNK  (9)^^ppeal  lies  to  Sigh 

Court  against  an  appellate  order  revoking  sanction  granted  by  Court  of  First 

Instance : 

The  right  of  appeal  conferred  by  section  195  (6)  of  the  Code  of  Criminal 
Procedure  as  read  with  sub- section  (7)  of  the  same  section,  is  not  restric- 
ted to  a  right  of  appeal  to  the  Appellate  Court  to  whioh  the  Court  of  First 
Instance  is  immediately  subordfinate.  The  revocation  by  the  Appellate 
Conrt  of  a  sanction  given  by  the  Court  of  First  Instance,  is  a  refusal  of 
sanction  within  the  meaning  of  sub-section  (6)  and  an  appeal  liss  there- 
from to  the  High  Court,  as  well  as  in  oases  whore  the  sanction  refused  by 
tl&o  Court  of  First  Instance  is  granted  by  the  Appellate  Court.  PcUant- 
appa  Chetty  v.  AnnamaXai  Chetti,  (I.L.R*,  27  Mad.,  223),  approved.  An 
order  revoking  a  sanction  is  a  refusal  of  a  sanction  just  as  an  order  con- 
firming a  sanction  is  an  order  giving  a  sanction. 

Muihuswami  Mudali  V,  Veeni  Chetti         ...      382 


-,M.215,  436—^66^1011  215  applies 


only  to  a  eommitmsnt  actually  made  and  not  to  order  by  Sessions  Judge  directing 

committal : 

The  provisions  of  section  215  of  the  Code  of  Criminal  Procedure  apply 
only  to  a  commitment  actually  made  and  not  to  a  case  where  a  Sessions 
Judge  in  exercise  of  the  powers,  vested  in  him  bv  section  486  of  the  Code, 
sets  aside  an  order  of  discharge  made  by  a  Magistrate  And  directs  a  com- 
mittal to  the  Sessions.  In  such  cases  the  High  Court  may  consider  the 
facts,  as  well  as  the  questions  of  law  involved,  to  determine  whether  the 
Sessions  Judge  has  exercised  a  proper  discretion.  Pirthi  Chand  Lai  v. 
Sampatia,  (7  C.W.N.,  827),  referred  to. 

MuthiaChetiy  Y,  Emperor 224 

10.  , ,  M.  828,  838, 884  and  885— I7.rss 

distinct  offences  of  criminal  breach  of  trust  and  three  distinct  offences  of  falsi- 
fying  accounts  cannot  be  tried  together  : 

It  is  illegal  to  try  a  person  on  a  charge  which  alleges  three  distinct  acts 
of  crijiiinal  breach  of  trust  and  three  distinct  acts  of  falsifying  accounts. 
Section  284  of  the  Code  of  Criminal  Procedtire  will  not  apply,  as  the 
offences  of  criminal  breach  of  trust  and  falsification  of  accounts  are  not 
of  the  same  kind ;  neither  will  section  235  cover  the  case,  fts  the  several 
oilences  cannot  bo  said  to  form  part  of  the  same  transaction.  King- 
Emperor  v.  Nathlal  Bapvji,  (4  Bom,  L.B.,  433),  referred  to.    Although, 
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under  seoikm  882  of  tiie  Code  of  Criminal  Procedure,  a  charge  for  the 
groM  amount  misappropriated  within  a  period  of  twelve  months  shall  be 
deemed  to  be  a  chu>ge  of  one  oflFence  within  section  234,  it  does  not 
follow  that  the  acts  so  charged  should  be  considered  to  be  one  transaction 
within  the  meaning  of  section  286. 
KaH  Vi3vanathan-7,Bmp9ror  SS8 

11. ,  88.  897,  687— lft«iirec«t(m  to  jury 

— Judge  hotmd  to  stats  aU  the  elemente  qf  offence  and  deal  viiih  evidence, 
differenHaUng  evidence  against  each  of  the  accused — Faxlwre  to  do  so  not  a  mere 
irregularity  ; 

Under  section  297  of  tbe  Code  of  Criminal  Procedure,  the  Judge  must 
explain  to  the  jurj  all  tbe  essential  elements  of  the  offence  with  which  the 
prisoner  is  charged.  An  omission  to  do  so  is  not  a  mere  irregularitjr 
within  the  meaning  of  section  637.  It  is  a  failure  to  comply  with  an 
express  provision  of  the  law  and  will  vitiate  the  conviction.  The  Judge 
should  aJso  point  out  to  the  jury  the  evidence  against  each  of  the  accused 
and  the  ciroumstances  which  distinguish  the  caties  of  some  of  the  aocused 
from  that  of  the  others.  Mangwn  Das  v.  Emperor^  (I.L Jt.,  29  Calc,  879), 
referred  to  and  followed. 

Mart   Valay an  Y,  Emperor 44 

18. ,  s.  dOt^Jury  not  to  he  questioned 

as  to  reasons  for  verdict  : 

When  the  jury  return  a  verdict  on  the  general  issue  of  guilty  or  not 
guilty  and  there  is  no  ambiguity  as  to  the  precise  offence  of  which  the 
accused  are  convicted  or  acquitted,  the  Sessions  Judge  has  no  power,  under 
section  807  of  the  Code  of  Criminal  Procedure,  to  question  the  jury  as  to 
the  reasons  for  their  verdict. 

Emperor  Y.  Sircmadu 469 

18. • ,  88.   807,   ZlO^Accused  cannot  he 

ashed  to  plead  to  prior  convictions  when  case  referred  to  High  Court  under 
«.  807|  before  the  Bigh  Court  convicts  on  sv^h  reference  : 

Sections  807  and  810  of  the  Code  of  Criminal  Procedure  clearly  provide 
that  an  accused  is  not  to  be  asked  to  plead  to  prior  convictions  until  he 
has  been  convicted  on  the  charge  under  trial.  Where  a  Court  of  Sessions 
makes  a  reference  to  the  High  Court  under  section  807  of  the  Code  of 
CrimincJ  Procedure,  there  is  no  conviction  or  acquittal  in  the  Sessions 
Court  and  it  is  only  after  conviction  by  the  High  Court  that  the  accused 
can  be  asked  to  plead  to  prior  convictions. 

Emperor  V.  Ka/ndasami  Ooundan  ...         ^         „.       184 

14, ,  S8. 408, 4»Um.Jurisd%ction— Appeal 

from  First-class  Magistrate  lies  to  the  Sessions  Courts  within  whose  jurisdiction 
the  Court  of  the  Magistrate  ordiriarily  sits — '  Situate  *  meaning  of: 

The  Court  of  Sessions  to  which  appeals  lie  from  Magistrates  of  the  First 
Class  under  section  408  of  the  Code  of  Criminal  Procedure  in  the  Court  of 
Sessions  within  the  local  limits  of  whose  jurisdiction  the  Court  of  such 
Magistrate  ordinarily  sits,  whether  the  offence  be  committed  within  such 
local  limits  or  not.  Tbe  word  *  situate  *  in  section  486  of  the  Code  of 
Criminal  Procedure  refers  to  the  place  where  the  inferior  Courts  men- 
tioned therein  ordinarily  sit.  The  principle  laid  down  in  section  486  in 
regard  to  revibional  powers  must,  in  the  absence  of  any  indication  to  the 
contrary  in  the  Code,  be  followed  in  the  case  of  appeals  under  section  408. 
Valia  Amiu  Paduval  V.  Emperor         186 

Ifi. ,  8.  i2Smm Sentence,  snhancemmU  of 

— No  enhancement  when  aggregate  period  of  imprisonment  reduced,  although 
fine  imposed  in  addition  : 

Where  the  aggregate  period  of  imprisonment  awarded  on  appeal  is  to 
any  extent  less  than  the  period  of  the  original  sentence,  the  fact  that  a 
fine  is  imposed  by  the  Appellate  Court  is  no  enhancement  of  the  sentencs 
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within  the  meanins^  of  seotion  423  of  the  Code  of  Criminol  Procedure. 
Where  the  Appellate  Court  rednced  a  lentenoe  of  one  month's  impri- 
sonmeDt  to  iiye  dajs  bnt  imposed  in  addition  a  fine  with  two  weeks' 
imprisonment  in  default  i—Eeld,  that  the  sentence  of  the  Appellate  Court 
was  no4  illegal. 

BhcLkihtmatsaluT^aiduY,  Emperor 103 

16. • — ,  18.  423    (1)   62S^Appellate 

Court  eamkiUelf  ir^  the  offender — Cognizance  in  suc/i  cases  under  s,  190  (b)  and 
not  190  {e)~8ection  423  (1)  (6)  of  the  Code  of  Criminal  Procedure  ought  to  be 
read  with  «.  628  of  the  Code  : 

The  prorisions  of  section  423  (1)  (b)  do  not  preclude  an  Appellate 
Court,  when  it  reverses  the  finding  and  sentence  under  appeal,  from  trying 
the  offender  itself,  if  the  offence  is  one  ordinarily  triable  bj  it.  In  such 
oases,  the  Apntillate  Court  takes  cognizance  under  section  lUO  (h)  and  not 
section  190  (c). 

Emperor  V.  Maniiuca  Uramant  228 

17, ' ,    s.    488,    d.     i^^Living    in 

adultery,  refer  to  eouree  of  conduct :  • 

A  single  act  of  adultery  does  not  necessarily  amount  to  "Living  in 
adultery  "  within  the  meaning  of  section  488,  clause  4  of  the  Code  of 
Criminal  Procedure,  and  will  not  justify  a  Magistrate  in  refusing  main- 
tenance. "  Living  in  adultery  "  refers  to  a  course  of  oondnot  and  means 
something  more  than  a  single  lapse  from  virtue.  Kallu  v.  Kawuilioj 
(IX Jt.,  26  AU.,  326),  followed. 
PaUda  Atehamma  Y,  Patala  Mahalakehmi  332 

18. — __ ^  8.    b'M^Tran^fer    of  erimi* 

nal  case — Magistraie  having  prejudged  accused  in  other  ease,  sufficient  ground 
for  transfer : 

Where  the  Magintrate  has,  in  a  counter  case  brought  by  the  aoonsed  on 
the  same  facts,  prejudged  the  guilt  of  the  accused,  the  High  Court  will,  in 
the  interest  of  justice,  transfer  the  case  against  the  accused  to  some  other 
Court. 

tiangasami  Qoundan'v.  Emperor 23;) 

19.  ■  ,    s.  681^See<ton  applies    to 

cases  where  Magistrate  tries  in  respeet  of  offences  committed  outside  his  Juris' 
diction  : 

There  is  nothing  in  the  language  of  section  531  of  the  Code  of 
Criminal  Procedure  to  confine  its  operation  to  cases  where  offences  com- 
mitted  within  the  jurisdiction  of  a  Court  are  tried  by  such  Court  outside 
the  limits  of  the  local  area  of  its  jurisdiction.  A  finding,  sentence  or 
order  regularly  passed  by  a  Court  in  the  case  of  an  offence  committed 
outside  its  local  area  cannot  be  set  aside  when  no  failure  of  justice  has 
taken  place. 

Emperor  y,  Voraisxi-amy  Mudali      94 

DABKBA8T  BULE  l4^^uri8di€lion  of  Civil  Courts — Begistry  under  rule  14 
only  eonditiontU — Civil  Courts  can  interfere  only  when  public  servant  acts 
outside  his  authority  :  « 

Under  rule  1 1  of  the  Darkhsst  rules,  the  registry  by  the  Tahsildar  and 
the  originiU  grant  are  subject  to  the  result  of  any  appeal  that  might  be 
admitted  by  Uie  Deputy  Collector.  Civil  Courts  hare  no  jurisdiction  xxi 
question  the  validity  of  acts  done  by  Government  officers  when  they  act 
within  the  scope  of  their  authority.  The  propriety  of  a  decision  by  a 
darkhast  authority,  original  or  appellate,  acting  within  the  scope  of  its 
powers  cannot  be  a  subject  of  inyestigation  by  the  Civil  Courts. 

MuthuveeraVandayanv,  The  Secretary  of  State  for  India 270 
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DBFAMATIOV^^o  pro$*cuHon  liegfortin  respect  of  answers  given  by  a  p^riy 
to  questions  asJeed  by  Court : 

It  is  oontiarj  to  pablic  policy  that  a  person  bound  to  state  the  truth 
in  answer  to  questions  put  to  him  by  a  Court  shoold  be  liable  to  be  prose- 
cuted for  defamation  in  respect  of  answers  so  given,  though  untrue  and 
not  giyen  in  t^ad  faith.  Mar^'aya  t.  Sesha  Shetti^  (I.L.H.,  11  Mad.,  477), 
followed. 

In  the  matter  of  **  Ainy'a  Naidu** ••         •««         m*      US 

DI8TEICT  MVVICIPALITIES  ACT  (1IADBA8)  IV  OF  1884,  A8  AMBVBED  BT 
ACT  in  OF  1897,  ss.  10,  10^  19,  ^SO^Rules  6,  34,  35  and  36  of  rules  framed 
by  Government  under  $,  %^— Election  of  Councillor  invalid  under  rule  6 
if  defect  existed  before  election  although  opinion  of  Oovemor  in  Council 
expressed  after^Finaliiy  of  the  Collector's  order  under  rale  86 — Powers  of 
Qovernmeut  under  rule  84  exist  unless  order  is  passed  by  the  Collector  under 
rules  36  and  SQ-^Rules  85  and  36  apply  only  when  petition  presented  to 
Collector — Rules  34,  85  and  36  not  ultra  vires  : 

Under  section  10-A  of  the  Madras  District  Municipalities  Act  and  rule  6 
of  the  rules  framed  ander  section  250,  a  person  is  disqualified  from  being 
appointed  or  elected  a  Councillor  if,  before  his  elecbion,  he  is  convicted  of 
an  offence,  which,  in  the  opinioi^  of  the  Governor  in  Counoi),  disqualifies 
him  from  being  a  Councillor,  even  though  such  opinion  of  the  Governor 
in  Council  is  arrived  at  after  tbe  election.  The  r^usal  by  the  Governor 
in  Council  to  remove  a  Councillor  under  section  19  for  such  a  oouTiction 
is  no  bar  >iihen  such  Councillor  is  subsequently  re-elected,  to  the  invalida- 
tion of  the  election  on  the  ground  of  such  conviction.  Rules  34,  35  and 
36  are  not  ultra  vires.  The  rules  were  validly  made  in  exercise  of  the 
powers  conferred  by  section  250  (1)  ;  and  even  if  not  so,  the  power  to 
prescribe  conditions  conferred  by  section  10,  empowers  the  Governor  in 
CoQucil  to  make  such  rules.  Bules  35  and  36  prescribe  the  procedure  to 
be  followed  when  a  petition  contesting  the  election  is  presented.  The 
w<>rd  *  then '  in  rule  35  means  *  after  such  petition  is  presented  to  tbe 
Collector '  and  not  '  after  the  Governor  in  Council  has  taken  action  under 
rule  34.*  The  Governor  in  Council  taking  action  under  rule  34  is  not 
confined  to  putting  the  Collector  in  motion  under  rule  35,  but  can  pass 
orders  himself.  Such  power  is  not  taken  away  by  the  powers  conferred 
on  the  Collector  under  rules  35  and  36,  but  only  by  an  order  of  the 
Collector  duly  passed  under  those  rules  on  a  petition  presented  to  him. 
The  Governor  in  Council  may  take  action  under  rule  84,  whether  a  petition 
has  been  presented  to  the  Collector  or  not.  The  fact  that  the  Governor 
in  Council  may,  under  such  circumstances  by  notification,  remove  the 
Councillor  under  section  19  of  the  Act,  does  not  affect  the  Talidity  of  such 
rule,  which  enables  him  to  invalidate  the  election  without  a  notification. 
Per  Wallts,  J. — Bules  35  and  36  do  not  warrant  the  validity  of  an 
election  being  questioned  on  the  ground  that  the  person  elected  was  likely 
to  bring  the  municipal  administration  into  contempt  without  such  enquiry 
as  is  provided  by  the  rules ;  and  the  pronouncement  of  such  disqualifica- 
tion by  the  Governor  in  Council  under  rule  34  without  such  inquiry  cannot 
be  supported. 

Secretary  of  State  for  India  y,  Venkatesalu  Naidu  •         113 


,  1.  ^l^^Agreement  not  in 

accordance  with  section  not  bind/iug  on  MunieipaUtif  even  though  partly  acted 
upon : 

An  agreement  falling  within  the  scope  of  section  46  of  the  District 
Munioipslities  Act,  is  invalid  if  the  provisions  of  the  secUon  have  not  been 
complied  with  and  is  not  binding  on  either  of  the  parties  to  it.  The  fact 
that  such  an  agreement  was  partially  acted  upon,  cannot  render  it  an 
operative  contract.  AhmedaJbad  Municipality  v.  Sulemanfif  (I.L.R.,  27 
Bom.,  61S),  followed. 

Baman  Chetti  y.  The  Municipal  Council  of  Kumbakonam  ,„       290 
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S. ,  M.  47,  66  (1>-Tm  <m 

hi>u8e9,  a  yearly  itm—When  owner 9h%p  ari»e$  after  tisseeement,  eueh  owner 
liable  for  whole  taa  and  not  only  for  ineiahnenie  accruing  due  ajter  aeqweiiion 
of  cwnerehip  : 

The  proyisionB  of  teotion  6G  (1)  and  other  Bections  of  the  Madras 
Dittriot  Monicipalitiea  Act,  show  that  the  tax  imposed  on  honses  under 
section  47  of  Uie  Act  is  a  yearly  tax,  althomgh  for  the  sake  of  oonYenienoe 
it  may  he  made  pajahle  in  instalments.  A  person  becoming  the  owner 
of  a  house  sabseqaent  to  soch  assessment  becomes  liable  as  owner  for  the 
whole  yearly  tax  and  not  only  for  the  instalments  that  accrae  due  after 
his  acquisition  of  ownership.  It  is  not  compulsory  on  the  municipality  to 
apportion  the  tax  among  the  several  owners  during  the  period  and  the 
proTisions  of  the  Trimsfer  of  Property  Act  regaining  the  obh'gations  of 
buyer  and  seller  in  respect  of  the  payment  of  taxes  do  not  apply  as 
between  the  Municipality  and  the  subsequent  owner. 
The  Chairman  qf  the  Municipal  Council^  Nellore  v.  Jhvarapally  Kottamma    ...      483 

4. ,  8. 186  {ny^Not  neceesary 

to  conetitnite  offence  that  the  catUe  should  have  hem  kept  for  purpoeee  of  trade— 
No  offence  if  cattle  not  hdbiiually  Jcept  : 

An  oifence  under  section  188  (n)  of  Madras  Act  IV  of  1884  is  com- 
mitted  when  a  person  keeps  more  than  IG  head  of  cattle  in  a  private 
place,  though  not  for  purposes  of  trade.  It  is  necessary,  however,  that 
there  must  be  regular  user  of  the  place  for  keeping  more  than  10  head  of 
cattle  }  and  a  mere  temporary  user  for  such  purpose  will  not  constitute 
the  offence. 
Emperor  y.  Mayandi  Konan 820 


-,  t.  2S2^^8eeiion  appliee  to 


lines  having  no  side  draine  or  ditches  : 

The  obligfation  imposed  on  house-owners  by  section  222  of  the  District 
Municipalities  Act,  of  not  letting  dirty  water  pass  into  the  street  is  not 
conditional  on  the  existence  of  drains  made  by  the  municipality.  The 
hardship  which  may  be  inflicted  on  house-owners  where  the  municipality 
has  provided  no  drains  is  a  matter  to  be  considered  in  gi  aduating  the 
penalty. 

Emperor  T,  Nag  an  Chetty 221 

DOCUMSVT,  C0V8TB1TCTI0V  OF  :^8ee  *'  Malabar  Law.'* 

SVIBXXCE  ACT  I  OF  1878,  s.  99mmAtte8ting  witneee,  if  available,  muat  be  called 
to  prove  a  mortgage  bond  even  if  object  ia  only  to  enforce  the  personal 
covenant: 

Where  one  of  the  witnesses  who  have  attested  a  mortgage  bond  is 
available,  the  execution  of  such  bond  cannot,  under  section  68  of  the 
Evidence  Act,  be  proved  otherwise  than  by  the  evidence  of  such  witnesst 
even  when  the  object  of  proving  such  execution  has  reference  only  to  a 
personal  covenant  to  pay,  which  is  severable  from  thr  security  created  by 
the  bond. 

Veerappa  Kavwidan  v.  Ramaeami  Kavundan        261 


,   S8.  91,    96,  97— iWTitfre    eale    deed    gives  wrong 

survey  numbers  to  the  lands  sold,  evidence  admiesible  to  show  the  real  lands 

intended  to  be  eold  : 

The  general  rule  laid  down  in  section  91  of  the  Evidence  Act  is  subject 
to  the  exceptions  laid  down  in  sections  95  and  97  of  the  eame  Act. 
Where  a  sale  deed  describes  the  land  sold  by  wroiig  sorvey  numbers, 
extrinsic  evidence  is  admissible  to  show  that  the  lands  intended  to  be  sold 
and  actually  sold  and  delivered  were  lands  bearing  different  survey 
numbers. 

J[afu^ffa  Qoufidan  r^  Feriathofmbi  Qoymdan  , m*        v     ,^^ 
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di$charg9  prior  registered  agreemeM  not  reeeipable,  hut  actual  dieeharge  may 

he  proved : 

A  agreed  bj  reg^tered  deed  to  g^iye  B  for  her  life  ftn  animal  amoant  by 
way  of  maintenanoe,  and  tubsequeQtly  it  wai  agreed  orally  that  B  should 
enjoy  oertaia  lands  in  lien  of  such  maintenanoe  and  B  was  pat  in  posses- 
sion.  In  a  snit  by  B  to  reoorer  arrears  of  mtinteoanoe  from  A  :  —  Held, 
that  the  subseiuent  oral  ag^reement  was  an  agreement  to  rescind  or 
modify  the  original  registered  agreement  and  was  not  reoeiTabls  in 
eyidenoe  under  proviso  4  to  section  92  of  the  Evidence  jlot :  Hddfmrtherf 
that  it  was  open  to  the  defendant  to  prove  that  the  arrears  claimed 
were  actaally  discharged  by  the  plaintiff  taking  possession,  although  the 
agreement  to  discharge  cannot  be  proved. 

Kattika  Bapanamma  v.  Kattika  Kristnamma         231 

FIDTTCIABT  BSULTIO V—?aria<  and  child  tranaaetion  bitweem-^UndHe  in/btenee^ 
Parent  amd  even  strangers  claiming  benefit  hound  to  show  that  the  child  ioae  a 
free  agent  and  had  independent  advices-Delay  and  aequieeeence,  when  a  6ar  to 
equitable  relief— Limitation  Act  XV  of  1877,  ached.  II,  art,  Ol-^Doee  not 
apply  to  defences : 

A  parent  stands  in  a  fiduciary  relation  towards  his  child ;  and  any 
transaction  between  them  by  which  any  benefit  is  procured  by  the  parent 
to  himself  or  to  a  third  party  at  the  exi)ense  of  the  child  will  be  viewed 
with  jealoasy  by  Gonrts  of  Equity  and  the  burden  will  lie  on  the  parent 
or  third  party  claiming  the  benefit  of  showing  that  the  child  in  entering 
into  the  transaction  had  the  independent  advice  of  persons  who  acted 
in  his  interests,  that  he  thoroughly  onderstood  the  nature  of  the  transao* 
tion,  and  that  he  was  removed  from  all  undue  influence  when  the  gift 
was  made.  Huguenin  v.  Baaeley,  (14  VcSm  299),  referred  to.  AUcard  v. 
SHnner,  (36  Ch.D.,  145  at  pp.  181,  182),  referred  to.  Delay  and  aoquies- 
cenee  will  not  bar  the  defendant's  right  to  equitable  relief  unless  he  knew 
that  he  had  the  right  or  being  a  free  agenc  at  the  time,  he  deliberately 
determined  not  to  inquire  what  his  rights  were  or  to  act  upon  them« 
Where  beyond  signing  the  deed  the  defendant  does  not  do  anything  to 
show  that  he  considered  the  deed  effectual  he  will  not  be  barred  by  mere 
lapse  of  time  from  setting  up  the  invalidity  of  the  deed.  Article  91  of 
schedule  II  of  the  Limitation  Act  applies  only  to  suits  by  plaintiffs  to 
have  instruments  avoided.  A  defendant  may,  by  way  of  equitable 
defence,  set  up  the  invalidity  of  a  deed,  although  his  right  to  have  it 
avoided  by  a  suit  has  become  time-barred.  Jugaldas  v«  Ambashankar, 
(I.L.R.,  12  Bom.,  501),  distinguished.  B<ingaMath  SaJcharam  v.  €hvind 
Narasinv,  (I.L.R.,  20  Bom.,  639),  referred  to  and  followed. 
lakshmi  Does  V.  Boop  Laul 190 

FOBBIOV  COURT,  JUBOMBBT  OF^Where  party  ftas  submitted  to  furisdictivn, 

irregularities  not  affecting  juriediction  of  the  Court  do  not  vitiaie  the  judgment : 

A  partv  who  has  submitted  to  the  jurisdiction  of  a  foreign  Oourt  is  bound 
by  its  judgment,  when  such  judgment  is  within  jurisdiction  and  does  not 
offend  the  principles  of  natural  justice.  Irregfularities  which  do  not  afi'ect 
the  jurisdiction  of  the  Court  do  not  vitiate  such  judgment  even  when 
they  arc  such  as  will,  in  the  view  of  the  foreign  Court,  render  the  judgment 
there  a  nollity.  The  judgment  cannot  be  impeached  on  grounds  which 
could  have  been,  but  were  not,  taken  in  the  foreign  Court.  Pemberton  v. 
Hughes,  (L.R.,  [1899]  I  Ch.,  781),  referred  to. 

Oudaru  KristnayyaNaiduY.MaradugMlaVenhataratnam         292 

FBAUBULSKT  TBAV8FBR  OF  MOVEABLES— 18  Elisabeth,  e.  0,  and  the 
Transfer  of  Property  Aet  lY  of  1888,  s.  68— rrans/er,  though  fir  valuable 
consideration  void  if  made  to  defeat  creditors— Such  transfBr  not  valid  even  in 
part  : 

Section  68  of  the  Transfer  of  Property  Act  does  not  apply  to  transfers 

of  moveable  property.     A  transfer  of  moveable  property  by  a  debtor  is 

valid  as  against  his  creditors  only  when  it  is  made  hondjide  and  for 

valTi»b^e  copsideration.    Where  a  transfer,  thou|rh  in  ^eat  for  valuably 

^^  Digitized  by  vjOOQIC 


OXmUUL  BfBlX.  ZXUI 


oontideration,  is,  m  regards  the  other  p€krt,  only  «n  arrangement  to  defeat 
creditors  it  is  wholly  void  against  the  creditors  both  under  section  53  of 
the  Transfer  of  Property  Act  and  under  13  Blizabeth,  o.  5,  and  cannot  be 
opheld  to  the  extent  to  which  it  is  supported  by  oonsideration.  There  is 
nothing  in  the  statute  of  Elisabeth  or  in  section  23  of  the  Transfer  of 
Property  Act  to  prevent  a  debtor  giving  pref erenoe  to  a  creditor  if  nothing 
is  done  to  affect  the  other  creditors  injuriously.  Twyne*s  Case,  (3  Co. 
Bep.,  80),  referred  to  and  followed  Bama$amia  Pillai  v.  Adinarayana 
¥%llai,  (I.L.B.,  20  Mad.,  465),  disbinguisbied. 
Chidambaram  Chettiar  v.  Sami  Aiyar        •••         • ...  6 

GAKJAM  AHB   VIZAOAPATAM  AGEHC7  &1TLES,  ACT  XXIV   OF   1889,  BULE 

20^High  Court  may  interfere  when  Agent  decides  wrongly  on  question  cf  limit' 
ation — Limitation  Act  XV  of  1877,  sched.  II,  art,  14,  does  not  apply  wheii  Act 
complained  of  is  a  nullity  : 

An  erroneous  decision  by  an  Agent  acting  under  the  Gan  jam  and  Visaga- 
patam  Agency  rules,ion  a  question  of  limitation  is  a  '  special  ground  *  which 
will  authorise  an  interference  by  the  High  Court  under  Bule  20  of  such 
^  rules.  Article  14,  schedule  II  of  the  Limitation  Act,  does  not  apply  to  an 
act  done  by  a  Government  officer,  when  such  act  purports  to  be  done  in 
pursuance  of  an  order,  but  is,  in  fact,  owing  to  a  mistake,  not  so  done. 
Sooh  an  act  is  a  nullity  which  need  not  be  set  aside. 

Maharaja  of  YiEianagaram  y.  Satrucherla  Somaeekara  Raju       280 

HSBSDITABT  VILLAOE  OFFICES  ACT  ( ICADBA8)»ACT  m  OF  1896,  ss.  18, 

H^Sectuyn  21  appliee  to  cases  where  defendant  deniee  that  lands  claimed  by 
plaintiff  are  emoluments  : 

The  jurisdiction  of  Civil  Courts  is  excluded  by  section  21  of  the  Madras 
Hereditary  Village  Offices  Act  in  cases'in  which  the  plaintiff  sues  for  lands 
as  !emolument4  of  his  office  and  the  defendant  resists  the  claim  on  the 
ground  that  the  land  is  not  the  emolument  of  the  office.  Such  a  suit  is  not 
the  less  a  suit  for  emoluments  within  the  meaning  of  the  section  because 
the  defendant  resists  the  claim  on  such  ground.  Raimthu  Kounden  v. 
Muthu  Kounden,  (I.L.B.,  13  Mad.,  41),  distinguished. 

Keeirnm  Naraaimhalu  t.  Na/rasimhulu  Patnaidu  126 

HIHDU  EHDOWMEHT— ScAeme  for  management  of  Hindu  temple  hy  Mahant— 
Power  to  malce  and  modify  such  a  scheme— Power  to  alter  trust  of  endowment  - 
Civil  Procedure  Code  {Act  XIV  of  1882),  s.  &39—ProvUion  for  application  of 
surplus  funds  : 

This  was  a  suit  in  which  the  respondent  charged  the  appellant,  the 
manager  of  a  certain  Hindu  temple,  with  neglect  to  keep  proper  accounts, 
misappropriation  of  offerings  and  other  acts  of  a  similar  character,  ^nd  the 
relief  prayed  was  the  settmig  of  a  scheme  for  the  managemenc  of  the 
temple  including  *'  provisions  for  the  application  of  the  sarplus  funds 
belonging  to  the  temple  with  such  modifications  of  the  managing  authority" 
as  might  be  necessary  to  obviate  the  evils  referred  to,  "  and  place  the 
administration  of  the  temple  on  a  satisfactory  footing."  Objections  were 
takenlto  the  scheme  settled  by  the  High  Court  (which  amended  one  fiamed 
by  the  District  Court)  that  its  effect  would  be  to  lower  the  position  of  the 
Mahant  and  weaken  his  authority,  and  that  it  provided  for  the  application 
of  surplus  funds  by  devoting  them  to  objects  foreisrn  to  the  purposes  of 
the  endowment.  The  Judicial  Committee  settled  a  scheme  calonlited  to 
get  rid  of  those  objections  and  to  meet  the  exigencies  of  the  case  without 
impairing  the  authority  of  the  Mahant  wlu>se  position,  subject  to  the 
scheme,  was  to  be  the  same  as  before,  and  providing  that  all  surplus 
income  should  be  invested  for  the  benefit  of  the  temple,  with  liberty  to  the 
Mahant  or  any  person  interested  to  apply  to  the  District  Court  with  refer- 
ence to  the  carrying  out  the  direotioos  of  the  scheme,  or  to  the  High  Court 
for  any  modification  of  it  which  might  appear  to  be  necessary  or  convenient. 

f^rayag  Dose  Ji  Varu  y,  Tirumala  Srirangacharla  VafU  m*       ^^f 
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8,  -^Adoptum^Adopiion    wUh  consent  0/   $apinda»- -Assent    given  on 

the  strength  of  representaiion  by  widow  that  she  had  her  hnt^and's  asUhoritg  to 
adopt — Sneh  authbrity  found  on  evidence  not  to  have  been  proved — Omission  to 
ask  consent  of  one  of  two  of  hnt^and*s  nearest  kitismen,  efect  of : 

The  first  appellant  waa  the  widow  of  a  deceased  Brahmaa  who  was 
separate  in  estate  from  his  kiasmen  two  of  whom  were  the  respondents 
who  were  brothers  of  the  deceased,  and  also  divided  between  themselres. 
The  widow,  represoDdng  thatlshe  had  the  oral  aathoritj  of  her  hnsbaad 
to  adopt  a  son,  obtained  the  assent  of  {the  second  respondent,  the  elder  of 
the  two  brothers,  who  executed  a  deed  purporting  to  ratify  the  husband's 
aothoritj,  and  this  was  signed  also  by  some  remoter  kinssien  of  the 
hnsband  {  and  the  widow  thereapon  pnrpoi*ted  to  adopt  the  second  appellant 
as  a  son  to  her  husband.  The  first  respondent  was  not  asked  foi  his 
consent,  the  widow,  alleging,  as  her  reason  for  omitting  to  ask  him,  that 
she  knew  from  his  attitude  towards  the  proposed  adoption  that  he  would 
refuse.  In  a  suit  brought  by  the  first  respondent  to  have  the  adoption 
declared  roid.  both  the  lower  Courts  found  that  there  was  not  suffioieut 
evidence  to  prove  that  the  widow  had  any  authority  from  her  husband  : — 
Held,  by  the  Judicial  Committee  (upholding  the  judgment  of  the  High 
Court)  that  the  adoption  was  not  made  with  the  independent  approval  of 
the  natural  advisers  of  the  widow,  the  assent  of  the  kinsmen  who  were 
asked  having  been  given  not  in  the  exercise  of  an  independent  judgment 
on  the  expediency  of  the  proposed  adoption,  but  as  a  ratification  of  the 
husband's  authority  which  did  not  exist ;  and  the  appellants  could  not 
now  set  up  such  ratification  as  an  independent  ground  of  defence.  Nor 
had  the  widow  justified  her  omission  to  ask  for  the  authority  of  the  first 
respondent,  one  of  the  nearest  kinsmen  of  her  husband,  and  holding  an 
important  position  in  the  family.  To  consult  him  was  essential  to  her 
obtaining  the  mind  of  the  kinsmen  on  the  adoption,  and  her  reason  for 
not  consulting  him  was  one  which  she  was  not  entitled  to  give.  Her  case 
therefore  failed  in  the  quality  of  the  consents  actually  obtained,  and  the 
adoption  was  not  valid. 

Jonalagadda  Venkamma  v.  Jonalagadda  Subramaniam    „•         •••        •••        •••        50 


Adoption — When  sapinda  consents  on  condition  that  adopted  son 
sho%dd  not  claim  the  property  of  his  adoptive  father,  adoption  not  thereby 
invalid : 

When  a  sapinda  in  giving  his  consent  to  an  adoption,  protects  himself 
from  loss  by  stipulating  that  the  arlopted  son  shonld  not  claim  a  share  in 
the  joint  family  proi^crtv  in  the  enjoyment  of  such  sapinda,  the  consult 
of  tho  sapinda  is  not  gfiven  from  corrupt  or  improper  motives  and  the 
adoption  will  be  good.  Rami  Rsddi  v.  Rsngamma,  (11  M.L  J.,  29),  distin- 
guished. 

SrimvasaAiyangarY.BUingaaamiAyyangar         •      460 


— Charitahle  bequest—Bequest  to  *  Dhanna  *  void  : 


One  Q  by  his  last  will  snd  testament  bequeathed  certain  properties  to 
his  daughter  in  the  following  words  : — "  They  (the  executors)  shaU'deKver 
all  other  properties  to  her  on  hor  attaining  proper  age  (».s.)  18  years :  my 
daughter  shall  use  and  enjoy  the  properties  for  her  life.  These  properties 
shall,  after  her,  be  taken  by  her  issue.  In  case  my  daughter  may  not 
per  chance  have  any  such  issue,  she  should  dispose  of  as  she  pleases  all  the 
properties  she  may  have.  lit  case  shs,  per  chance,  being  short  lived  die 
before  so  attaining  her  age,  the  executors  shall  utilise  those  properties  for 
Dharmamy  The  daughter  died  issueless  before  attaining  majority.  The 
plaintiff  one  of  the  executors  and  the  next  heir  of  the  deceased  O  brought 
tliis  suit  for  declaring  the  bequest  to  *  Dharma  *  void  and  to  declare  the 
right  of  plaintiff  to  succeed  to  the  properties  bequeathed  to  the  daughter. 
Mr.  Justice  Boddam  held  the  bequest  to  *  Dharmam  *  void  and  decreed  the 
plaintiff's  claim.  On  appeal,  held :  Per  Chief  Justice.— The  bequest  to 
*  Dharmam  *  is  void.  Bunchordas  Vandrawondas  v.  Parvatibhai^  (L  JL,  26 
1,A.,  71),  followed.     Per  Subbamania  Ayyab,  J.— The  word  *  Dharmam ' 
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when  used  in  oonneotion  with  gifts  of  property  hy  »  Hindu  has  a  perfectly 
weU-settled  meaning  and  connotes  Uhta  and  poorta  donations.  The  word 
is  a  compendious  term  referring  to  certain  classes  of  pious  grifts,  and  is  not 
a  mere  vag^e  and  uncertain  expression.  The  testator  must  be  presumed 
to  haye  used  the  word  with  reference  to  the  definite  objects  inculcated  by 
shastraic  precepts  and  well  known  to  the  people  and  therefore  the  gift  to 
'  Dharmam '  is  not  void  for  iiideiiniteness. 

Parthasarathy  PiUaiy,  Thiruven^adaPiUai         340 

A  Oift  to  widow,  eomtruclion  of: 

A  and  B  brought  a  suit  against  C  for  diyisiou  of  what  A  and  B  alleged 
to  be  joint  family  property  and  C  alleged  to  be  his  divided  property.  A 
died  and  F  his  widow  was  brought  on  the  record  as  his  representative. 
V  and  B  withdrew  from  the  suit  on  0  giving  them  jointly  some  lands  under 
a  deed,  which  recited  that  C  gave  the  lands  as  a  matter  of  favour  at  the 
request  of  V  and  B  to  be  enjoyed  by  V  and  B  in  equal  portions  with  the 
right  of  gift,  sale>  etc.  F  devised  her  share  to  P.  Tn  a  suit  by  £  to 
recover  the  lands  from  2>,  held :  Per  Miller,  J.— There  was  nothing  in  the 
circumstances  of  the  case  to  raise  any  presumption  based  on  the  sex  of  V 
that  the  gift  to  F  was  one  for  life  only,  in  the  face  of  the  express  words  of 
the  deed  which  purport  to  convey  an  absolute  estate  :  Per  Wallis,  J. — 
In  construing  such  documents,  the  situation  of  the  parties  and  their  rights 
at  the  time  must  be  taken  into  consideration.  There  is  nothing  in  the 
circumstances  or  the  document  to  show  that  C  intended  to  enlarge  the 
widow's  interest  in  the  property  given  her  lo  full  ownership.  The  words 
*  yon  shall  enjoy  the  said  lands  with  the  rights  of  gift,  sale,  etc.,*  do  not 
necessarily  indicate  such  an  intention.  V  therefore  took  only  a  widow's 
e8ta^«  in  the  properties  given  by  the  deed.  Dinonath  Mukery'i  v.  Oopal 
Chum  MukSfj'i,  (8  G.L.B.,  57),  referred  to  and  Sreemuity  Bahuity  Doasee  v. 
8ihehu/nder  MulUek,  (6  M.I.A.),  referred  to. 

Bamhasiva  Ayywr  y,  Visvam  Ayyar  356 


— MaintenaneBt  decree  for — When  eueh  decree  can  he  executed  aftet  death 


of  person  againai  whom  it  is  passed  against  other  members  of  joint  family  : 

A  decree  for  maintenance  obtained  against  a  member  of  an  undivided 
family,  can,  after  his  death,  be  executed  against  joint  property  in  the 
hands  of  other  members,  if  the  member  against  whom  the  decree  was 
passed,  was  sued  as  representing  the  family,  or,  if  the  decree  created  a 
charge  on  the  joint  family  property.  Muttia  v.  Virrammal^  (I.L.B.,  10 
Had.,  283),  referred  to, 
Subhanna  Bhatta  \.  Sibbhanna         324 

7. Mitakshara — Bueeession  of  Bandhns — Daughter^ s  son's  son  entitled 

to  preference  over  doMghter^s  daughter's  son — Variance  between  pleading  and 
proof: 

A  plaintiff  who  sues  on  and  fails  to  prove  an  alleged  gift,  may  rely  on 
his  title  by  inheritance.  Under  the  Mitakshara  Law  among  persons  claim- 
ing to  succeed  as  Bandhus,  preference  may  be  extended  so  as  to  prefer,  all 
ol^er  considerations  being  equal*  that  claimant  between  whom  and  the 
stem  there  intervines  one  female  link  to  that  ciaimant  who  is  separated 
from  the  stem  by  two  such  links.  A  daughter's  son's  son  will  have  prefer- 
ence over  a  daughter's  daughter's  son. 

Tirwndlaehariar  v.  Andal  Ammal 406 


'Mitakshara  Oift — GHft  of  conMsraHe  portion  of  moveable  or  immoveable 


Joint  family  property  invalid — Acquiescence : 

An  undivided  member  of  a  Hinda  family  governed  by  the  Mitakshara 
Law,  has  no  power  to  alienate  any  considerable  portion  of  the  moveable  or 
immoveable  properties  belonging  to  the  joint  family  by  way  of  gift  to  the 
female  members  of  the  family.  When  the  portion  so  alienated  is  not 
severed  from  the  family  property,  but  the  income  alone  is  given  to  the 
donees,  the  objecting  co-paroener  is  not    barred  by  acquiescence  ^p(l\rAr> 
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questioning  the  alien&tion  merely  because  he  did  not  object  to  the  ^yment 
of  such  income.    Baehoo  Barkisondat  v.  Minhorebai,  (I.L.K.,  29  Bom.,  61), 
distinguished.     BamcLsaicmy  Ayyar  v.  Vengidusami  Ayyar,  (IX.H.,  82  Mad., 
113),  distinguished. 
Kamakah  Ammal  v.  Chdkrapany  ChetHar  4Si 

9, BBYXBSIOVBBS— itgrMmenf  to  divide  rtversion  when  it  shotUd 

fall  in^  creates  no  vested  right,  hut  only  right  to  claim  specific  performance  : 
Tbreo  brothers,  S,  B  and  K  and  their  father  made  an  arrangement 
which  amounted  to  a  division  of  the  family-  properties.  The  father  and 
B  and  K  continued,  however,  to  live  together.  The  father  died  first  and 
then  B,  leaving  him  surviving  A  his  widow  and  B  his  daughter.  A  and  B 
did  not  claim  B'«  share,  but  were  content  with  maintenance.  There  was, 
however,  no  surrender  by  A  of  her  rights.  8  and  K  entered  into  an 
agreement  between  themselves  to  the  effect  that  K  should  enjoy  B'« 
share  and  maintain  ^  and  B,  8  being  given  a  small  piece  of  land  at  once 
and  that  aft«r  A"**  death,  S  was  to  take  half  of  B's  share.  B  died  un- 
married  in  A^s  lifO'time  and  8  predeceased  A  who  died  in  1P91.  In  a 
suit  brought  in  1901  by  the  son  of  8  to  recover  one-half  share  of  B*9 
property : — Held  (Wallis,  J.,  dissenting)  that  K  and  8  were  expectant 
reversionary  heirs  and  the  agreement  between  them  was  in  efieot  to 
divide  the  reversion  when  it  should  fall  in.  The  right  of  K  as  such 
presumptive  reversionary  heir  was  incapable  of  transfer  on  the  principle 
embodied  in  section  6  of  the  Q'ransfer  of  Property  Act,  and  the  agreement 
did  not  operate  to  vest  any  property  in  8  as  from  the  date  of  agreement 
and  the  suit  was  not  therefore  maintainable.  Per  Boddam,  J. — The 
agreement  gfave  only  a  ri^bt  t-o  claim  specific  performance  thereof  when 
the  reversion  fthoald  fall  in,  which  riffht  became  barred  as  it  was  not 
enforced  within  the  statutory  period  after  the  death  of  the  widow.  Per 
Wallis,  J. — The  widow  not  having  claimed  her  husband's  share  and 
having  contented  herself  with  maintenance,  8  tknd  K  were  not  in  the 
position  of  expectant  heir?,  although  the  widow  by  asserting  her  rig^t 
might  have  reduced  them  to  that  position.  Under  the  circumstances  the 
agreement  was  something  more  than  a  mere  contract  in  the  part  of  K 
to  convey  to  5  a  half  share  on  the  widow's  death.  The  effect  of  the 
agreement  was  to  give  8  a  vested  interest  in  a  half  share  in  the  lands  to 
take  effect  in  possession  on  the  widow's  death  and  the  suit  was  therefore 
maintainable. 
Pindiprolu  Sooraparaju  v.  Pindiprohb  Veerahhadmdu      486 

jQ    .. . Reversion er  hound  by  decree  obtained  against  toidow  xoithout 

fraud  or  collusion^  though  without  contest— AlieTwtion  by  one  of  several  widoics 
vot  invalid  ipso  facto ; 

A  decree  on  a  claim  binding  on  the  inheritance  thongh  obtained  without 
contest  against  the  widow  in  possession  in  binding  on  the  reversionary 
heir  in  the  absence  of  fraud  or  collusion.  The  widow  as  representing  the 
estate  is  not  bound  to  raise  any  defence  when  she  is  satisfied  that  the 
debt  is  really  due.  An  alienation  by  one  of  two  co-widows  is  not  ipeo 
facto  invalid  with  reference  to  the  interest  of  the  other  co-widow  or  of 
persons  interested  in  the  roverbion. 
Subhammalv.  Avudaiyammal  t 

jl^ Bight  of  representation — Divided  son  as  nearest  sapinda  does  not  * 

exclude  divided  grandson  or  great  grandson  : 

Partition  does  not  annul  the  filial  relation  nor  the  right  of  succession 
incidental  to  such  relation.  The  right  of  divided  sons,  grandsons,  and 
great  grandsons  of  the  last  male  owner  to  succeed  to  his  divided  property,  • 
is  the  same  as  in  the  case  of  undivided  family  property.  The  right  of 
representation  exists  equally  in  the  former  as  in  the  latter  case,  and  the 
divided  son  will  not,  on  the  principle  of  the  exclusion  of  remoter  by 
nearer  sapindas,  exclude  the  divided  grandson  in  the  succession  to  divided 
property  of  the  ancestor.  Ramappa  UTaicken  v.  8ithammaX,  (I.L.B.,  2 
Mad.,  184),  referred  to.  Muthuvaduganatha  Tevar  v.  Periasami,  (I.L.B.,  16 
Mad.,  16),  referred  to. 
Marudayi  v.  Doraisami  Karambian  ,.,  ,..        34S- 
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18. WlLLB^'Will  of  tiel/'Ocquired  property  of  Hindu  testator  not 

revoked  by  birth  ofposthumo^ts  ion^Eindu  WHU  Act,  Act  XXI  of  1870,  ss,  2 
emd  3 — Indian  Succession  Act,  Act  X  of  1865,  as.  56  and  57 —  Under  ss.  2  and  3 
of  ths  Bindu  JFilh  Act  and  s.  57  of  the  Indian  Succession  Act,  a  will  to  which 
the  Hindu  WiUs  Act  applies  can  be  revoked  only  in  the  modes  provided  in 
s,  57  of  the  Succession  Act : 

The  inoorporation  of  seotion  57  of  the  Indian  Suocesaion  Act  in  the 
Hindu  Wills  Act  and  the  enactment  of  the  proyition  of  seotion  8  of  the 
latter  Act  show  olearly  that  the  Legislature  iutended  that  the  rule  of 
reTOoation  bj  a  change  of  circumstances  should  not  be  applied  to  the 
wills  of  Hindus  seotion  57  of  the  Succession  Act  is  exhaustive,  as  it 
provides  thai  a  will  shall  not  be  revoked  except  in  certain  ways.  Wills  of 
Hindus  to  which  the  Hindu  Wilis  Act  applies,  can  be  revoked  only  in  one 
of  the  modes,  exc^epting  marriage,  provided  in  section  57  of  the  Succession 
Act.  A  will  by  a  Hindu  of  self-acquired  property  to  which  the  provisions 
of  the  Hindu  Wills  Act  apply,  is  not  therefore  revoked  by  the  birth  of  a 
posthumous  son.  The  same  rule  must  be  applied  in  the  case  of  wills  not 
governed  by  the  Hindu  Wills  Act,  as  to  apply  a  different  rule  to  them  will 
be  inconvenient  as  well  as  illogical. 

Subba  Reddi  T.  Doraisami  Bathen • 86^ 

HIHBIT  WILLS  ACT,  is.  8  and  8 :— .S^e '' Hindu  Law,  Will.** 

HUSBAHD  AHD  WIFE— Implied  authority  of  wife  to  pledge  husband^s  credit 
when  rebutted: 

The  presumption  of  implied  authority  on  the  part  of  the  wife  to  pledge 
her  husband's  credit  for  necessaries  may  be  rebutted  by  proof  of  ciroum- 
stances  inconsistent  with  the  existence  of  such  authority. 

Mahomed  SuUan  Sahib  V,  Horace  Robinson  648 

gr/Mff  Madras  Enfranchised  Inams  Act,  Act  IV  of  1866  -Service  inam  enfran- 
chised in  widow*s  name  under  Act  IV  of  1866  not  alienable  by  tvidoto  beyond 
h9r  own  Ufe-Hme : 

The  enfranchisement  of  a  service  inam  does  not  involve  a  resumption 
by  Government  and  a  fresh  grant  in  favour  of  the  persons  named  in  the 
title-deed.  It  disannexes  the  inam  from  the  office,  oonverts  it  into 
ordinary  property  and  releases  the  reversionary  rights  of  the  Crown  in 
the  inam,  but  does  not  confer  on  the  persons  named  in  the  title-deed  afty 
right  in  derogation  of  those  possessed  by  other  persons  in  the  inam  at 
the  time  of  the  enfranchisement.  Case  law  considered.  Narayana  v. 
ChengaJamma,  (I.L.R.,  10  Mad.,  1),  approved.  Qunnaiyan  v.  KamaJichi 
Ayyar,  (I.L.R.,  26  Mad.,  339),  approved.  A  Hindu  widow  cannot  alienate 
beyond  her  own  life-time  service  inam  enfranchised  in  her  name  under 
Madras  Act  IV  of  1866. 
Pingala  Ldkshmipathi  v.  Bommireddipalli  Chalamayya 484 

HTDIAV  COMPAHISS  ACT-JLGT  VI  07  1888,  f.  186— Sa^scM^on  of  decree 
against  company  in  Hquidation  not  to  be  prevented  without  makiug  due 
provision  for  the  right  of  judgment-creditor — Judgment- creditor  attaching  decree 
against  company  must  be  allowed  to  prove  in  the  name  of  the  decree-holder 
in  liquidation  : 

It  will  not  be  equitable  for  Courts  to  prevent  jndgment-creditors  under 
seotion  136  of  the  Companies  Act,  from  executing  decrees  against  a 
company  in  liquidation  without  seeing  that  such  judgment-creditor's 
rights  are  respected  in  liquidation.  Klanber  v,  WeiU,  (17  Times,  LJft,, 
344),  referred  to.  Where  A  in  exeoution  of  a  decree  against  B  attaches 
under  section  278  of  the  Code  of  Civil  Procedure,  a  decree  which  B  holds 
atrainst  a  company  in  liquidation,  the  Court  will  direct  the  liquidator  to 
recognise  A  as  the  representative  of  B  and  allow  him  to  prove  for  the 
decree  debt  in  the  name  of  B,  and  to  receive  and  apply  dividends 
payable  to  B  in  satisfaction  of  A*s  judgment  debt  subject  to  the  rights  of 
other  attaching  creditors  to  rateable  distribution. 

Sesha  Ayyary,  The  Unnevelly  Sarangapany  Sugar  Mill  C<ympany  (Limited)  ...      588 
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189,  191*-*0rct«r  r^ftising  superviiion  order  under  eeeiion  191  t^^pealable  amder 
section  169 — Liqwdator — Duties  of^  Where  Itquid^Uors  appointed  tmder  $.  185, 
rMshehavSt  ^upervieicfn  order  must  he  made  by  Court  on  the  motion  of  creditors  : 

The  rigfht  of  appeal  conferred  by  teotion  169  of  the  Indian  Gompanlee 
Act  extends  to  all  ordera  or  decisions  made  or  ^▼en  in  the  matter  d 
the  winding  up  of  a  company  whether  the  winding  up  be  compulsory, 
Toluntary,  ot  under  superyision.  An  order  refusing  to  make  a  superriaion 
order  under  section  191  is  appealable  under  section  169.  Ihe  duties 
imposed  upon  liquidators  by  section  177  of  the  Act  cannot  be  delegated  by 
them  to  others.  Liquidators  appointed  by  the  company  under  sectioD 
177  can  be  removed  only  by  the  Court  under  section  185  and  are  not 
subject  to  the  control  of  the  company  in  the  performance  of  their  datiep. 
Where  the  liquidators  on  insufficient  grounds  refuse  to  deal  with  the 
claim  of  a  creditor  on  its  legal  merits,  the  Court  is  bound  to  grant  a 
supervision  order  on  the  application  of  such  creditor. 
Kesavaloo  Naidu  V.  Murugappa  MudaU      ••.        22 

ITDXAV  BAILWAT8  ACT,  IX  07  1890,  t.  67— Bene/it  of  secHon  not  tooived  by 
BaUxoay  Company  irhen  the  grant  reserved  accommodation  under  the  rules  : 

The  provision  in  section  67  of  the  Indian  Railways  Act  that  '  fares  shall 
be  deemed  to  be  ai'<*epted  and  tickets  deemed  to  be  issued  subject  to  the 
condition  of  there  being  room  available  in  the  train  for  which  the  tickets 
are  isseud  *  is  introduced  for  the  benefit  of  Railway  Compaoies  and  can 
be  waived  by  them.  One  of  the  I'ules  under  which  reserved  accommoda- 
tion is  granted  is,  *  Reserved  carriages  in  mail  trains  can  be  provided 
when  the  load  of  the  train  permits.*  In  granting  resei'ved  accommodation 
on  the  terms  embodied  in  the  rules,  the  company  does  not  contract  itself 
out  of  the  benefit  conferred  by  section  67,  and  is  not  liable  in  damages 
for  refosing  to  attach  a  reserved  carriage  *to  a  mail  train  already 
fully  loaded. 

Kommireddy  Surayanarayanamurty  v.  The  Madras  Railway  Company  ...      417 

Jir&I8DICTI0H  ^— See  "  Civil  Pbocedurk  Code,  s.  646.B." 

••  ■     ■  See  "  Court  Fees  Act,  s.  7,  cl,  4  (c)." 

8.  * See  "  Criminal  Prockdcrk  Code,  ss.  408,  486." 


-  Award  of  eosts  hy  Court  trying  suit  without->Sttcft  aicard  not 


a  nulUty— Civil  Procedure  Code-^Act  XIV  of  1 882,  s.  646^  : 

A  Court  of  First  Instance  having  no  jurisdiction,  tried  and  decided  a 
suit  passing  a  decree  in  favour  of  the  plantiff  with  costs.  On  appeal  the 
decree  was  reversed  on  the  merits  and  the  suit  was  dismissed  with  costs 
of  both  Courts.  All  the  parties  and  both  the  Courts  had  proceeded  on 
the  assumption  that  the  lower  Court  had  jurisdiction: — HeZd,  that 
the  award  of  costs  by  the  Appellate  Court  was  not  a  nullity  and  such 
amount  was  recoverable.  Section  646B  of  the  Code  of  Civil  Procedure 
is  an  enabling  section  and  does  not  cut  down  the  jurisdiction  of  the 
appellate  tribunal. 

Sri  Rt^ja  Simhadri  AppaRao  V,  GhelaaaiieBhadrayya ...     41 


Removal  or  alteration  of  religious  marks  is  an  interference  with 

property  of  which  Civil  Courts  can  take  cognisance — Injunction  against  tr%utees 
of  temples — No  inJKnction  to  restrain  an  act  which  aWwagh  an  innovation  doe^ 
not  interfere  with  toorshtp  : 

Removal  or  alteration  of  namams  or  religious  marks  in  a  tempi*)  amounts 
to  an  interference  with  property  and  will  be  a  ground  for  action  in  the 
Civil  Courts.  The  trustees  of  a  temple  may  be  restrained  by  injunction 
from  making  unjustifiable  changes  which  would  affect  the  character  of  the 
temple  as  a  religious  institution.  Where,  in  a  temple  in  which  two  nval 
sects  following  rival  gurus  have  interest  and  worship,  the  trastee  introduces 
a  new  metal  idol,  in  addition  to  the  existing  stone  idol  of  one  of  the  rival 


Digitized  byVjOOQlC 


alUnUULL  llfDla.  TTIT 


PAGB 


gniTfUi,  BQoh  introdnotion  when  not  effected  at  the  expense  of  the  temple 
and  when  it  does  not  interfere  with  the  worship  of  the  rival  seot,  is  not 
inconsistent  with  the  usage  of  the  institution  and  ought  not  to  be  re-      * 
strained  bj  an  injunction. 

Krishfuua/mi  Ayyanffar  y,  SamarcM^  8in^r(iehariar        168 

6.  ■ Sfthject-matter   of     suit  of  mixed  epiritudl   cmd  temporal 

eharaeter — If  the  two  intimately  connected,  a  Co^rt  can  en^re  into  the 
epirittuU  mattsr — Right  to  htt/ry  dead  ie  a  civil  right  : 

Although  Courts  in  this  oonntrj  haye  no  jurisdiotion  in  suits  relating 
to  ritual  or  relii^ious  ol^servance  only  the  Courts  are  bound  to  inquire  into 
questions  of  religion  of  ritual  whioh  are  material  for  the  determination  of 
dvil  disputes ;  and  when  the  matter  in  dispute  is  of  a  mixed  spiritual  and 
temporal  nature,  jurisdiction  to  inqnire  into  the  spiritual  question  will  de- 
pend upon  whether  it  is  so  intimately  connected  with  the  temporal  as  to 
be  inseparable  from  it.  The  right  of  burial  is  a  ciyil  right :  and  an  inter- 
ference with  the  right  of  reciting  prayers  in  connection  with  such  burial 
is  an  inyasion  of  the  ciyil  right.  Anandrav  Bhikaji  Phadke  v.  Shankar 
Daji  Chwrya,  (I.L Jl.,  7  Bom.,  828),  referred  to.  Bam  Rao  y.  Ruetwnhhcm, 
(IX JEl.,  26  Bom.,  198),  referred  to. 

Kooni  Meera  Sahib  T,  MaMmed  Meer a  Sahib        16 


'Valuation    of  ewit — Suit  by  unsucceeefiU  claimant  wnder  «• 


288  of  the  Code  of  Civil  Procedure  to  obtain  the  declarc^on  rendered  neceeeary 
by  the  order  ailowing  attachment,  when  there  ie  no  distinct  claim  against 
judgmenUdebtor  for  declaration  of  titU,  to  be  vaJued  at  the  amo^t  for  tahich 
attachment  ie  made  and  not  at  the  value  of  the  property — Judgment-debtor  not 
party^  merely  aa  eueh,  to  Claim  proceedings  in  the  eye  oj  law  : 

A  claim  to  attached  property  under  section  278  of  the  Code  of  Ciyil  Pro- 
cedure being  dismissed,  the  unsuoceAsful  claimant  sued  for  a  declaration 
that  the  property  was  not  liable  to  attachment  as  the  property  of  the 
judgment-debtor.  The  judgment-debtor  was  made  a  party  but  no 
distinct  claim  was  made  against  him.  The  value  of  the  attached  pro- 
perty was  Bs«  2,775,  while  the  amount  for  which  attachment  took  place 
was  onl^  Rs.  1,700: — Held,-  that  such  a  suit  was  not  a  suit  to  obtain  a 
declaration  of  title  to  the  property,  but  one  for  getting  rid  of  the  effect 
of  the  order  disaUowing  the  claim  and  ought  to  be  valued  at  the  amount 
for  which  the  property  was  attached  when  such  amount  is  less  than  the 
value  of  the  property.  DwarJca  Dae  v.  Kamethar  Prasad,  (I.L.B.,  17  All., 
69),  distinguished.  A  judgment-debtor  who  is  not  in  fact  a  party  to  the 
claim  proceedings  does  not  in  the  eye  of  law  become  such  by  reason  solely 
of  his  being  the  judgment-debtor.  Hoid^n  KutH  v.  Kunhi  Kutbi  AU, 
(I.L.B,,  26  Mad.,  721),  foUowed. 

Krishmasami  Naiduf,Soma8undaramChettiar 886 


-07  CIVIL  ijQUS'BXB^Order  of  Magistraie  for  mainienamce 


Wider  e,  488  of  the  Code  oJ  Criminal  Procedure  dices  not  ouet  the  jwriediction  of 
Civil  Cowrta—No  injunction  to  restrain  proceedings  on  order  under  s,  488 : 

The  first  defendant  obtained  an  order  for  maintenance  under  section 
488  of  the  Code  of  Criminal  Procedure  against  plaintiff.  In  a  suit  brought 
by  plaintiff  subsequently  against  the  first  defendant  and  her  minor  son, 
the  second  defendant,  for  a  declaration  that  the  defeiidants  had  no  right 
to  a  share  in  or  maintenance  out  of  his  properties: — Held,  (1)  that  the 
suit  was  not  one  to  set  aside  the  3dagistrate's  cider  for  maintenance  and 
was  sustainable.  The  Magistrate's  order  did  not  take  away  the  jurisdic- 
tion of  the  Civil  Courts.  (2)  Ko  suit  will  lie  for  an  injunction  to  restrain 
proceedings  under  an  order  made  by  a  Magistrate  under  section  488  of 
the  Code  of  Criminal  Procedure.  Veeran  y.  Ayyammah,  (2  Weir,  616), 
approved.  MaJiomed  Abid  AH  Kumar  Kadar  y.  Ludden  Sahiba,  (LL.B.,  14 
Calc,  276),  foUowed.  Subhudra  v.  Baedeo  Dube^  (I.L  Jt.,  18  All.,  29), 
explained. 
Deraje  MaUnga  Naika  Y.  Marati  Kaveri • 4<X) 
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LAND  ACQUISITIOH  ACT  I  07  1894,  is.  8  (a),  38  {%y^Whm  Umd  it  acquired 
ffith  trws  on  it,  the  16  per  cent,  ought  to  he  calculated  on  the  value  of  both: 

Trees  are  *  things  attached  to  the  earth '  and  are  thns  included  in  the 
definition  of  land  in  section  «-i  (a)  of  the  Land  Acquisition  Act ;  and  this 
definition  must  be  applied  in  the  eonstmction  of  section  28  of  the  Act. 
The  value  of  such  trees  as  are  on  the  land  when  the  declaration  is  made 
under  section  6  ig  included  in  the  market  value  of  the  land  on  which  the 
allowance  of  15  per  cent,  is  to  be  calculated  under  section  23  (2)  of  the 
Land  Acquisition  Act. 

Sub-Collector  of  Gfodavari  v.  Seroffam  Subharoyadu         ... 181 

LAKBLOBD  A5D  TIHAHT— Ocrttpwcy  right,  vature  of—Uyot  with    occupattey 
right  hae  no  right  to  cut  fruit  treee, 

Byots  with  rights  of  occupancj  possess  in  their  lands  a  heritable  and 
alienable  interest  of  n  permanent  character,  but  not  the  sole  interest.  The 
landlord  is  interested  in  maintaining  the  saleability  of  the  holding,  and,  in 
protecting  such  interest,  he  is  entitled  to  restrain  the  ryot  from  cutting 
fruit-bearing  trees.  Rangayya  Appa  Bow  v,  Kadiyala  Baihnam,  (I.L.B., 
13  Mad.,  249),  followed. 

Bodda  Ooddeppa  Y,  The  Mahar<\fa  of  Vixianagaram        ••        ...       156 


-Inamdar,  tenaf>^t  under — Ko  presumption  that  tenant  hae 


permam^nt  occupancy  right  : 

The  position  of  inamdars  differs  materially  from  that  of  samindars  and 
the  pi'esumption  that  persons  becoming  tenants  of  samindars  after  the 
permanent  settlement  become  occupancy  tenants  does  not  apply  to  persons 
who  become  tenants  under  inamdars.  Cheekati  Zamindar  y.  Banasoori 
Dhora,  (LL.E.,  23  Mad.,  318),  referred  to. 

Marapu  Tharalu  y.  Telu\u'a  Neelakanta  Behara  ,„         „ 602 


8.  ■' South  Canara,  teruvnt  in — No  presumption  thai  tenancy 

ie  chalgeni  or  mulgeni— Immemorial  poeeeseion  on  wniform  rent,  preawmptive 
evidence  of  mulgeni  : 

There  is  no  presumption  in  South  Canara  that  a  tenancy  ia  either 
chalgeni  or  mulgeni.  Immemorial  possession  on  a  uniform  rent  will  raise 
a  presumption  in  fayour  of  mulgeni  tenure  and  the  burden  will  be  on  the 
other  party  to  prove  that  the  tenant  was  holding  on  chalgeni  i tenure. 
Bogg^i  ShetH  v.  Baghurama  Naik,  (Second  Appeals  Nos.  187  and  192  of 
1879),  referred  to. 
Kittu  Eegadthi  y.  Charmamma  Shettathi 628 

4.  — ^— When  paita  once  tendered  and  accepted,  landlord  ca/nnot 

tender  a  eecond  patta  and  enforce  the  terms  of  such  eecond  patta  : 

When  a  patta  has  been  tendered  by  the  landlord  and  the  tenant  accepting 
such  patta  has  executed  a  mucbilika,  the  result  is  an  agreement  binding 
on  the  parties  for  the  period  to  which  the  instruments  relate,  so  long  as 
they  are  in  force ;  and  the  landlord  cannot  during  such  period  tender  a 
second  patta  and  proceed  for  the  rent  claimed  to  be  due  under  suob  second 
patta.  Krishna  Dose  Bala  Mukanda  Dose  v.  Quruva  Beddi,  (9  M.L.J.,  183), 
distinguished.  Aruna^heUam  Ghetti  v.  Oanapathi  Aiyya,  (I.L.B.,  28  Mad*, 
879),  distinguished. 

Lakshminarayana  Beddi  Y,  Ourueatvmi  Udaya/n ...        .,.        ...      268 

LAHD  BEVEHUS  A8BE8SMEVT  ACT  (MADBAS>-I  OF  197^^*  ParHes  to 
alienation'  who  are— means  only  the  partiee  to  the  particular  aHenaiicn  in 
respect  of  which  the  application  is  made : 

The  *  parties  to  an  alienation  *  whose  concurrence  Is  necessary  for  separate 
registration  and  sub-division  by  the  Collector  under  Madras  Act  I  of  1876, 
are  the  parties  to  the  particular  alienation  in  respect  of  which  the  appli* 
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cation   is   made  and  not   the  parties    to  any    transaotion  which  may 
form  a  link  in  the  alienor's  title.    The  proyisions  of  the  Act  are  not    . 
confined  to  alienations  hy  the  registered  proprietor  only. 

TheOoUector  of  8aUmy,P$0r  Bakiha  Sahib         ...         ...         •••         • 106 

LBTTXBS  PATETT,  el.  l2^^on$id^aUon»  of  eonveni&nee  nuty  he  taken  into 
aecou/mt  in  granting  or  refusing  Uave  when  jpart  of  the  catue  of  a4;iion  arises 
within  Jurisdiction — When  part  of  cause  of  action  arises : 

The  jurisdiction  conferred  by  danse  12  of  the  Letters  Patent  in  respect 
of  applications  for  leave  to  sae  when  part  of  the  oanse  of  action  arises 
within  Jurisdiction  ought  to  be  'exercised  with  great  caution  when  the 
defendant  is  an  absent  foreigner.  Societe  Generals  De  Paris  v.  Dreyfus 
Brothers,  (29  Ch.D.,  299  at  2i3)i  referred  to.  Courts  in  this  country  are 
not  precluded  from  taking  the  question  of  conyenience  into  consideration 
ia  dealing  with  applications  under  clause  1 2  for  leave  to  sue.  Part  of  the 
oanse  of  action  cannot  be  held  to  arise  at  a  place,  where  payment  was  not 
originally  contracted  for  merely  because  ^ter  performance  of  the  con- 
tract  and  without  any  consideration,  a  promise  is  made  to  pay  at  such 
place. 

80shagiri  Row  v.  Nawah  Ashur  Jung  AftaX  Dowlah  MushralMulk       488 


-,  ol.  15^'  Judgment  * — Order  shutting  out  evidence  is  a  judgment 


a/nd  appeaXdbIs  as  such : 

An  order  refusing  to  issue  a  commission  for  the  examination  of  witnesses, 
whose  personal  attendance  cannot  be  enforced,  affects  the  right  to  produce 
evidence  relevant  to  the  issues  in  the  suit  end  is  a  judgment  within  the 
meaning  of  clause  15  of  the  Letters  Patent  and  appealable  as  such.  That 
the  Judge  has  a  discretionary  power  does  not  affect  the  appealability  of 
the  order. 
Maruthamuthu  PUlai  v*  Krishnamachariar  143 


-,  tL  I6:^8ee  "  Criminal  Pocbddri:  Code,  s.  195." 


UmTATIOH  ACT,  ACT  XV  07  1877,  s.  80:— See  ''  Transfer  op  Property  Act, 
s,  119," 

• ,  t.  88,  sehed.  n,  art.  44— <  Sale '  in  art.  44i 


not  confined  1o  transfer  of  absolute  ownership  only — Finding  in  previous  suit  of 
the  invalidity  of  a  sale  does  not  dispense  with  the  necessity  of  suing  to  set  aside 
such  sale : 

The  term  '  sale '  in  article  44  of  schedule  II  of  the  Limitation  Act  is  not 
confined  to  an  assigfuinont  of  absolute  ownership  only  but  means  an 
assignment  for  a  price  of  the  ward*s  interest  whatever  that  may  be. 
Article  44  will  therefore  apply  to  a  suit  by  the  ward  xo  set  aside  an 
assignment  by  his  guardian  of  his  right  as  mortgagee.  Qnana^arnbhanda 
Pandara  Sannadhi  v.  Velu  Pandaram,  (I.L.B.,  23  Mad.,  279),  referred  to 
and  followed.  A  suit  by  a  ward  to  recover  properties  improperly  alienated 
by  the  guardian  will  be  governed  by  article  44  and  the  period  of  limitation 
win  not  be  that  prescribed  for  a  suit  for  posHossion  of  immoveable  property. 
The  fact  that  in  a  previous  suit  by  the  alienee  against  the  ward,  to  recover 
some  properties  which  had  not  passed  to  his  possession  under  the  transfer, 
the  alienation  was  found  invalid  will  not  relieve  the  ward  from  the  con- 
sequences of  his  failure  to  have  the  transfer  set  aside  within  the  period 
allowed  by  law  with  regard  to  properties  which  had  passed  to  the  posses- 
sion of  the  alienee.  When  at  the  time  such  previous  suit  was  brought,  the 
ward's  right  to  such  property  had  been  extinguished  under  seotion  28  of 
the  Limitation  Act,  the  decision  will  not  have  the  effect  of  reviving  the 
extinguished  right.  Lakshmi  Doss  v.  Roop  Laul,  (I.L.B.,  80  Mad.,  169), 
distinguished. 

Madugula  Latchiah  T,  Pally  MuklcaUnga 893 

,  art.  1 :— See  "  Fiduciary 

BiLATION." 

,    art.    18  :— See  "  Bent 


Kkcotrrt  Act,  ss,  88  a^d  89." 
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5. ,  lehed.  II,  art.  14,  doM  aot  apply  whnt  Mt 

eonplained  of  ii  a  nulli^^-^aniafn  and  Vi§aga/paiam  Agency  rules,  Act  IXIV 
of  1839,  rule  20 — High  Cou/ri  may  inUr/erB  when  Agent  decides  wrongly  on 
qnesiion  of  limiiaiion : 

An  erroneoat  deoision  by  an  Agent  acting  nnder  the  (janjam  and 
Yii  agapatam  Agency  roles,  on  a  qaestion  of  limitation  is  a  *  special  gronnd  ' 
which  win  anthorite  an  interference  by  the  High  Court  under  Bulo  20 
of  such  rules.  Article  14,  schedule  II  of  the  limitation  Act,  does  not 
apply  to  an  act  done  by  a  Goremment  officer,  when  such  act  purports  to  be 
done  in  pursuance  of  an  order,  but,  in  fact,  owing  to  a  mistake,  is  not  so 
done.    Such  an  act  is  a  nullity  which  need  not  be  set  aside, 

Mahaxc^a  of  Viaianagaram  y.  Aotrue/iarZa  Ra^n ..,       280 


6. ! ,  art.  49— Causs  qf  ociion  arises  tchen 

defendant's  possession  becomes  torongful — Possession  6y  Magistrate  is  possession 
for  rightful  owner : 

Under  article  40,  schedule  II  of  the  Limitation  Act,  time  begins  to  ran 
from  the  time  when  the  property  is  wrongfully  taken.  Where  property 
is  seited  by  a  Magistrate,  the  property  passes  into  legal  custody  and  such 
cnstody  is  for  the  benefit  of  the  rightful  owner.  Time  beg^ins  to  run  against 
such  owner  only  when  by  an  erroneous  order  of  the  Hagistrateithe  prop- 
erty is  delivered  to  some  other  persons  aod  it  is  so  even  when  such  other 
person  had  been  in  wrongful  posseEsion  previous  to  the  seizure  by  the 
Magistrate.  Mudvirapa  Kulkami  v.  Fakir apa  Keneurdi,  (I.L.B.,  7  Bom., 
427),  distinguished. 

Bamaswamy  Ayyar  y,  Muthusamy  Ayyar IS 

7. ,  arts.  62,  liO^Article  62  applissto 

suits  against  henamidar  by  real  owner  to  recover  money  received  by  the  former : 

The  period  of  limitation  for  an  action  by  the  real  owner  against  a' 
benamidar  to  recover  monoiy  received  by  the  lattor  for  the  use  of  the  for- 
mer is  that  prescribed  in  schedule  II,  article  62  of  the  Limitation  Act. 
Article  120  does  not  apply  to  such  a  case.  Mdhabala  Bhatta  v.  JTaic^iMMia 
Bhatia,  (I.LJt.,  21  Mad.,  373),  foUowed. 

Bvhbanna  Bhatta  "7.  Kwnhannti  Banta        298 

g. ,    arto.  68,    I90^8uit  to   recover 

mcney  received  under  a  transaction  which  is  an  absolute  nullity  governed  by 
art,  62  and  not  120  and  ea/use  of  action  arises  on  the  date  of  payment : 

A  suit  by  A  to  recover  from  S  money  which  B  had  recovered  from  a 
debtor  of  A  under  colour  of  a  void  aBsignment  of  such  debt  by  .^  to  B  is  an 
action  for  money  had  and  received  and  must  be  brought  within  three  years 
of  the  payment  by  the  debtor  to  B  under  article  62  of  schedule  II  of  the 
Limitation  Act  Article  120  does  not  apply  to  such  a  case.  Nund  Loll 
Boss  V.  Meer  Aboe  Mahomed,  (I.L.B.,  5  Calc,  597),  dissented  trom. 
Mahomed  Wahib  v.  Mahomed  Ameer,  (I»L.^l.,82  Calc,  632),  followed. 

Bhanmuga  Pillai  v.  Minor  Oovindcuami  459 

9. ,  art.  79,  el.  6.Z>6ere0   directing 

maintenance  from  date  of  plaint  is  a  decree  within  clause  Q — Bes  judioftta- - 
Erroneous  decision  on  question  qf  law  no  bar  : 

A  decree  directing  payment  of  future  maintenance  from  the  date  of 
plaint,  till  death  of  recipient  at  a  certain  rate,  is  a  decree  for  payment  on 
that  date  in  every  subsequent  year  and  the  period  of  limitation  for  the 
execution  of  such  a  decree  is  that  prescribed  by  article  179  (6)  of  schedule 
II  of  the  Limitation  Act.  An  erroneous  decision  on  a  question  of  law  in  a 
previous  application  for  execution  of  such  a  decree  does  not  operate  as  a 
bar  in  a  subsequent  application  to  recover  arrears  which  accrued  sub- 
sequently.   Kaveri  v.  Venkamma,  (I.L.R.,  14  Mad.,  896),  followed. 

Aitamma  v.  Naraina  Bhatta • 604 
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10.  ■  ,  art.  91— DoM  not  apply 

to  deimdamU  in  pots— 9Um— Madras  ReifU  Recovery  Act  VIU  qf  1866,  #.  18— 
8ivm  days  reared  by  the  sscHoyi  means  ssven  clear  days  : 

A  defendant  in  possession  is  not  preoloded  from  setting  np  the  inralidity 
of  a  sale,  because  his  right  to  have  it  set  aside,  was  barred  at  the  date  of 
suit  bj  article  91  of  schedule  II  to  the  Limitation  Aot.  The  seven  days 
which,  in  fixing  the  day  of  sale  under  section  18  of  the  Bent  Recovery 
Act,  must  be  allowed  from  the  time  of  notice,  are  seven  whole  days,  and 
not  seven  periods  of  24  hours  calculated  from  the  hour  of  the  day  on 
which  the  notice  was  issued.  McQneen  t.  JacJcson,  ([1903],  2  K.B.,  163),  . 
referred  to. 
BamanasaH  v  MiUhusawmi  Naih     ,         248 

11. —  ,  arts.  96,  l20^Fraud  must 

he  fraud  on  party  to  the  decree  or  transaction — Art,  120  appUes  to  suits  by 
revereion€r  for  relief  against  fraudulent  decree  brought  ahout  hy  widow — cause 
of  action  accrues  when  injury  done  to  reversion — Civil  Procedure  Code,  s.  244— 
Does  not  apply  when  decree  itself  is  impugned — Bes  judicata : 

Fraud  within  the  meaning  of  article  96  of  schedule  II  of  the  Indian 
Limitation  Act  is  fraud  practised  upon  a  party  to  the  decree  or  transaction 
in  which  the  fraud  wss  committed.  Chunder  Nath  Chowdhry  v.  Tirthanund 
Thakoor,  (I.L.B.,  3  Gale,  601),  followed.  Article  96  does  not  apply  to 
suits  by  a  reversioner  impeaching  on  the  ground  of  fraud  against  himself 
transaotions  of  a  preceding  qualified  owner  to  which  he  was  no  party. 
The  period  of  limitation  applicable  to  such  cases  is  that  prescribed  by 
article  120.  If  the  reversioner  brings  a  declaratory  suit  to  set  aside  the 
decree  or  other  transaction  brought  about  by  the  fraud  of  the  qualified 
owner,  the  suit  must  be  brought  within  six  jears  of  such  decree  or 
transaction.  He  is  not  however  bound  to  bring  snrh  a  suit  and  it  is  open 
to  him  to  wait  until  the  succession  falls  in  and  if  thereafter  anything  is 
done  constituting  an  injury  to  his  vested  right,  then  to  pursue  his  remedy. 
Where  pro])^rty  in  the  hands  of  the  reversioner  is  attached  in  execution 
of  a  fraudulent  decree  against  the  widow,  the  injury  is  the  attachment  and 
a  suit  for  redress  in  respect  of  such  attachment  will  not  be  barred  under 
article  120  if  brought  within  six  years  of  the  atta^^hm^nt,  which  is  the 
cause  of  action.  Perekh  Ranchor  v.  Bai  Vakhat^  (I.L.B.,  11  Bom.,  119), 
not  followed.  An  objection  by  the  reversioner  in  execution  to  the  attach* 
ment  on  the  ground  that  the  decree  is  not  binding  on  his  reversionary 
right  18  not  triable  in  execution  under  section  244  and  any  adjudication 
thereon,  not  being  appealable  under  section  244,  will  not  be  binding  in 
subsequent  proceedings. 

TaUiipragada  Sundarappa  Y,  Boorugapalh  Sreeramulu 402 

l»,  . ■ ,  arU.  118,  Ul'^When  suit 

is  for  possession^  art,  141  and  not  art,  1 18  applies : 

Article  119  of  schedule  II  of  the  Limitation  Act  applies  only  to  declara- 
tory suits  in  respect  of  adoption  and  not  to  suits  for  possession  of 
immoveable  property.  The  period  of  limitation  applicable  to  the  latter 
class  of  suite  is  that  prescribed  by  article  141  of  schedule  II  of  the 
Limitation  Act.  Thaukur  Tirbhtman  Bahadur  Singh  v.  fiq/a  Bameshar 
Bakheh  Sing,  (L.B.,  38  IJL.,  166),  followed. 

Velaga  Kangamma  Y,  Bandlamudi  Veerayya         308 

U.  — — . ,  art.   127— -Ttms  does  not 

run  until  sharer  ewcluded— Transfer  of  Property  Ad  IV  o/1882,  «.  6  {a)— Hindu 
Law,  reversioner — Renunciation  of  reversionary  right  is  a  transfer  of  an 
empectcney  and  as  such  is  void : 

A,  a  member  of  an  undivided  Hindu  family,  was  adopted  by  one  V,  a 
widow.  His  adoption  was  declared  invalid  in  1888.  He  consented  to 
reside  with  V,  and  in  1896  orally  renounced  his  right  to  a  share  in  the 
property  belonging  to  his  natural  family  in  consideration  of  his  oo-eharers 
who  were  also  the  reversioners  of  V  renouncing  the  reversionaiy  right  in 
the  properties  held  b^  V  as  the  heii^ss  of  her  husband*    Xn  a  suit  brought 
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by  A  in  1901  for  partition  of  the  property  in  his  natoral  familj  : — Hirii, 
that  A's  retiding  with  Y  from  1883  to  1896  did  not  amount  to  an  abandon* 
raent  by  A  of  bit  right  to  partition  or  to  an  ezclaiion  of  A  to  his  knowledge, 
from  the  enjoyment  of  his  family  property  and  that  his  right  to  partition 
was  not  baired  by  artiole  127,  sohedule  IE  of  the  Limitation  Aot :— ffild 
fmih^Tf  that  the  rennnoiation  of  their  reversionary  rights  by  the  re- 
versioners amounted  to  a  transfer  of  ao  ezpeotanoy  and  was  a  nnllity  nnder 
seotion  6  (a)  of  the  Transfer  of  Property  Aot,  and  that  saoh  renunciation 
cannot  be  a  good  consideration  for  a  ooniract. 

Dhoarjeti  Subhayya  v.  Dhoorjeti  VenJcayya  ...         •••        901 

14. ,  arti.  IS»,  147— 9«»<   on 

mortgage  bond  io  enforce  paymeni  of  amount  due  by  eale  of  mortgaged  prvperfy 
— Suit  on  mortgage  in  English  form  for  foredoaure  or  eale—Tramefer  uf 
Property  Act  (IT  of  1882),  as.  68,  88,  100  : 

A  suit  on  a  simple  mortgage  bond  to  enforce  payment  of  the  amoont 
due  on  the  bond  by  sale  of  the  mortgaged  property  is  govemed  hf 
article  182  of  nchedule  II  of  the  Limitation  Act  (XY  of  1877)  and  not  bj 
artiole  147.  The  latter  artiole  is  limit dd  in  it^  application  to  the  one  das* 
of  mortgages  in  which  alone  the  suit  can  be,  and  always  is,  brought  for 
foreclosure  or  sale,  that  is  to  mprtgages  in  the  English  form. 

Vaeuieoa  Mudaliar  v.  SriniroAa  PUlai       ...  •«         ••.         426 

15. ,  art  U^^Art.  149  ofwcheduU 

n  of  the  Limitation  Act,  appliee  only  to  euitt  brought  by  the  Secretary  of  State 
or  on  hia  behalf  and  not  to  peraona  deriving  title  from  him : 

Kuthaperumal  RajaU  Y,  The  Secretary  of  State  for  India  .^       145 

1«. ,  arts,  164, 169  t-^See  "  Civil 

PaocEDURi  Code,  ss.  108,  660,  582." 

17. ,  artt  178A,  l79^Appliea^ 

tion  in  accordance  with  Law — Civil  Procedure  Cods,  Act  JJYof  1882,  m.  2,  228, 
258,  649 — Where  a  Court  paaaea  a  decree  for  aale  of  property  and  the  place 
where  auch  property  ia  aituate,  is  trcMaferred  to  the  JurxadieUon  of  another 
Court,  former  Court  may  still  execute  decree — Application  made  to  such  (hurt 
to  transfer  decree  to  tho  latter  will  save  Umitatio^ar — Representative  of 
jud^msnt^dehior  is  judgment'deibtor  wthin  the  meaning  ofs,  258  and  must  certify 
adjtLstment  within  time  fixed  by  art,  llSA  of  sched.  Jlofthe  Limitation  Act : 

The  Court  at  C  passed  a  decree  for  the  sale  of  certain  immoveable 
property.  Subsequently  the  territory  wh^re  such  property  was  sitoate 
was  transferred  to  the  jurisdiction  of  Court  D.  The  decree*holder  applied 
to  the  Court  at  0,  to  transfer  his  decree  for  execution  to  the  Court  at  P. 
The  decree  was  transferred,  and  in  execution,'ithe  purchaser  of  the  equity 
of  redemption  from  the  Judgment-debtor  who  was  made  a  party  to  the 
execution  proce^lings  pleaded  that  the  application  for  execution  was  barred 
by  limitation,  and  he  also  set  up  an  adjustment  between  the  judgment- 
debtor  and  the  decree-hclder  niade  more  than  90  days  previously  which 
was  not  certified  to  the  Court.  The  questions  arose  whether  the  applica- 
tion to  the  Court  at  C  for  transfer  was  an '  application  in  accordance  with 
Law '  within  artiole  179  of  schedule  II  to  the  Limitation  Aot,  and  whether 
the  purchaaer  from  the  judgment-debtor  could  plead  the  uncertified 
adjustment : — Held,  that  the  Court  at  0  did  not,  within  the  meaning  of 
seotion  649  of  the  Code  of  Civil  Procedure,  cease  to  exist  or  to  l^ve 
jurisdiction  to  execute  the  decree  on  the  transfer  of  territory  from  its 
jurisdiction,  as  such  transfer  did  not  take  away  the  jurisdiction  which  it 
had  to  execute  its  own  deoree  under  section  228  of  the  Code  of  Civil 
Procedure,  and  the  Court  at  V  consequently  acquired  no  jurisdiction  to 
execute  the  decree  under  section  649,  which  could  only  arise,  if  the  Court 
at  C  either  ceased  to  exist  or  to  have  jurisdiction  to  execute  the  decree. 
The  Court  at  C  was,  therefore,  the  Court  to  which  the  decree-holder  was 
bound  to  apply  under  section  228  of  the  Code  of  Civil  Procedure,  and  his 
application  saved  the  bar  of  limitation  nnder  artiole  179  of  schedule  11  of 
the  Limitation  Act.    Held  also,  that  the  provision  of  section  268  of  the 
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Code  of  Civil  Prooedore  applied  not  only  to  jodgment-debtors,  but  to 
those  dAinuDg  through  them  or  in  their  right,  and  that  an  adjimtment 
between  the  decree-holder  and  the  jndgment-debtor  not  O'^rtificd  within 
90  dsjs  was  barred  under  article  173  (A)  of  schedule  II  of  the  Limitation 
Ady  and  oannot  be  set  up  as  a  bar  to  execution  by  one  claiming  through 
the  judgment-debtor  or  in  his  right. 
Pandmranga  Mudaliar  Y»  VyihiUnga  Reddi  537 


-,  arU.  178,  It^^Artiele  178 


appUes  where  decree^holder  obliged  to  refund  seeks  to  execute  his  decree — 
Period  rwns  from  the  date  of  order  for  such  refund ; 

Where,  a  sale  in  execution  of  a  decree  is  set  aside  at  the  instance  of  the 
judgment-debtor  and  the  decree-holder  is  ordei*ed  to  refund  the  purchase 
money  paid  to  him,  and  the  decree-holder  subsequently  applies  to  execute 
bis  decree,  such  application  in  regard  to  limitation  is  ((overned  by  article 
178  and  not  179  of  schedule  II  to  the  Limitation  Act  and  time  begins  to 
run  against  the  deoree-holder  from  the  date  when  his  order  to  refund  the 
purchase  money,  when  alone  his  right  to  apply  accrues,  lesurree  Daesee  v. 
Ahdod  Khalak,  (I.L.B.,  4  Calc,  415),  followed.  Kalyanbhai  Dipchand  y. 
Ohanasham  Zal  Jadematl\fit  (I.L.R.,  6  Bom.,  29),  followed. 

Bomtneadf  Venkata  Appa  Rao  v.  Lailcqfu  China  Ayyawna         209 


-,  art,  Vt^'^Application  for 


execuHtm  against  seme  defendants  Jointly  liable  under  decree  taiee  effect  against 
ail  persons  Jointly  liable  : 

Mliere  a  decree  awards  mesne  profits  against  A  and  B  jointly  and  costs 
jointly  against  A,  B  and  C,  an  application  to  execute  the  decree  for  mesne 
profits  ascainst  A  and  B  keeps  alive  the  right  to  execute  the  decree  for 
cost  against  C  under  part  2  of  paragraph  2,  explanation  1  to  article  179  of 
schedfde  II  to  the  Limitation  Act.  Krishnamachariar  v.  Mahgammal, 
(I.LJL,  26  Madn  91),  referred  to. 

SuJbrmmanyaChettiarT.AlagappaChettiar  868 


to. — -  ,  art,  lt9^ Application  in 

accordance  with  law : 

A  decree  passed  in  a  redumption  suit  directed  *'  that  the  plaintiff  do 
reoover  possession  on  payment  of  Rs.  865  '* : — Held^  that  the  payment  of 
the  amount  was  a  condition  precedent  to  the  making  of  an  order  for  the 
delivery  of  the  property  but  not  to  the  making  of  an  application  for  a 
conditional  order  and  that  an  application  for  execution  of  the  decree 
without  paying  the  amount  was  an  application  **  in  accordance  with  law  " 
within  the  meaning  of  article  179,  schedule  II  of  the  Limitation  Act. 

^yedHueeaimSaXb  RovoHieny^RajagcpaXaUudaliar      28 

II.  ' — ,  art.  179—'  Step  in  aid  of 

execution ' — Application  to  bring  on  record  representative  of  deceased  Judgment' 
dAtor  is  a  step  in  aid  of  execution— Civil  Procedure  Code,  Act  XIV  of  18S8,  ««. 
282,  868 — Application  under  section  368  not  prohibited  by  e.  232  ; 

Under  the  proviso  to  section  232  of  the  Code  of  Civil  Procedure,  the 
transferee  of  a  decree  cannot  obtain  execution  without  notice  to  the 
.judgment-debtor,  and  where  the  judgment* debtor  is  dead,  no  such  notice 
can  be  sent  until  his  representatives  are  brought  on  record.  There  is 
nothing  in  section  232  to  prohibit  the  transferee  from  applying  under 
section  368  to  bring  the  representative  on  record  and  such  an  application 
must  be  i-egarded  as  a  step  in  aid  of  execution  within  the  meaning  of 
sohediUe  II  of  article  179  of  the  Limitation  Act. 

Mahaiinga  Moopamar  v.  Kuppanacha^riar 641 

W,  ^  ',  art,  179— TF^e  second 

appeal  preffrred,  time  rune  from  date  of  order  finally  disposing  of  such  appeal : 

Where  a  second  appeal  is  preferred  and  an  order  is  made  by  the  Court 
to  which  the  appeal  is  preferred  which  has  the  effect  of  finally  disposing 
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of  the  appeal,  time  nms  from  the  date  of  such  order ;  and  it  makea  no 
difference   that   such   second   appeal   waR  withdrawn  bj  the  appellant. 
Patloji  Y,  Qanu,  (I.LJR.,  15  Bom.,  870),  dissented  from  Abdul  Rahim^n,  t. 
Maiden  Saiba,  (I.L.B.,  22  Bom.,  506),  dissented  from. 
F^ria  KovU  Bamanuja  Periya  Jeeyangar  t.  Lakuhmi  Doss         


art.  179  (5)— X>ote  of  •* 


ofnoHce  "  means  date  of  aotual  isstis  of  notice  and  not  ikUe  of  order  d4reeti^ 
issue: 

The  date  of  "  issae  of  notice  "  from  which  time  is  to  run  under  daoBe 
5  of  article  179  of  sohedale  II  of  the  Limitation  Act  it  not  the  date  on 
which  the  issue  of  the  notice  is  ordered  hy  the  Court  but  the  date  of  the 
actual  issue  of  the  notice.  Qovind  v.  Dada,  (I.L.R.,*  28  Bom.,  416), 
dissented  from. 

Cherwvath  Thalangal  Bapu  t.  Nerath  Thalangal  Kanaram  „ 30 

KADBAS  BEGULATION   Y  OF  1804  (AS  AMSVDED    BY  ACT  lY  OF  1899), 

8.  Z6 ''Rides  7,  9  of  rules  framed  under  a.  S5— Procedure  when  Qovernmtni 
rescinds  notification  after  reference  to  Civil  Cowrt  .* 

Where  the  Collector,  to  whom  a  decree  has  been  transferred  for  ezeoa-  y 
tion  by  yirtne  of  a  notification  by  Government  nnder  section  85  of  the 
Amended  Regulation  V  of  1804,  makes  a  reference  to  the  Civil  Conrt 
under  Rule  7  of  the  rules  framed  nnder  the  section  and  the  Civil  Coort 
passes  a  decision  in  such  reference  and  pending  an  appeal  to  the  High 
Court  against  such  decision,  the  Government  rescinds  the  notification  : — 
Eeldy  that  the  proper  course  toi)e  adopted  by  the  High  Court  was  to  set 
aude  the  decision  of  the  lower  Court,  wither  t  piejudice  to  the  paciiea 
raising  the  question  involved  in  the  reference  in  execution  prooeed&igB  in 
the  Civil  Courts. 

Pula^aiyagari  Munisamy  Qhetty  v.  The  Bajah  of  Karveinagar 193 

MALABAB  LAW  j—Sm  "  Court  Fees  Act,  s.  17." 

9. ,  KAHOM— Trans/er  of  Property  Act,  Act  IV  of  1882,  ss.  59,  88 

— No  notice  necessary  to  determine  Kanom  right — Renewal  oj  kamofn  coin  he 
effected  only  by  registered  deed — Document,  construction  of  : 

The  demisor  in  an  instrument  of  kanom  added  at  the  end  the  worda 
'  you  shall  obtain  a  renewed  demise  on  the  exx>iration  of  every  twelre 
years  and  thus  hold  the  kanom '  and  the  corresponding  kychit  of  the 
demise  contained  at  the  end  the  words  '  I  shall  obtain  a  renewed  demise 
on  the  expiration  of  every  twelve  years  and  thus  hold  the  lands.'    No  I 

mention  was  made  of  the  rent  payable  on  such  renewals.  No  sucli 
renewal  was  made  by  a  registered  instrument  although  the  demisee 
alleged  that  he  had  paid  the  renewal  fees.  In  a  auit  by  the  demisor  to 
redeem  the  l^ano7n  :—Beld,  that  the  document  contained  no  covenant  for 
perpetual  renewal.  Held  also,  that  the  transaction  wss  not  a  mere  lease, 
but  was  an  anomolons  mortgage  under  section  9f<  of  the  Transfer  of 
Property  Act,  and  no  notice  was  required  as  in  the  case  of  leasee  to 
determine  it.  Held  further,  that  a  renewal  can  only  be  effeoted  by  a 
registered  instrument  under  section  59  of  the  Transfer  of  Property  AcU 
Kurri  Veerareddy  v.  Kurri  Bapireddy,  (I.L.B.,  29  Mad.,  336),  followed. 

Qopalan  Nair  T  Kwnhan  Menon       260 

8. Otti'holder* 8  right  of  pre-emption,  nature  qf— Such  right  a 

right  of  election  and  not  a  right  to  veto — Right  of  pre-emption  cannot  be 
enforced  by  counter'claim  by  oiti-holder  in  transferee's  suit  for  redumption — 
Variaiion  bct^neen  pleading  and  proof— tlaintiff  failing  to  prove  pUwM  morU 
gage  may  be  given  a  decree  on  mortgage  admitted  by  drfendant : 

The  right  of  pre-emption  which  an  otti-holder  has  by  ooatom  under 
Malabar  law  is  only  a  right  te  elect  whether  he  will  purchase  or  not  and 
not  a  ricrht  to  veto  a  transfer  by  the  janmi,  without  his  knowledge.  The 
otti-holder*s  right  cannot  be  pleaded  as  a  bar  to  a  transferee's  right  to 
redeem,  without  an  offer  to  purchase  that  right.  8uoh  .an  offer  by  the 
otti-holder  cannot,  in  this  country,  be  entertained  as  a  counter-claim  in  a 
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suit  l^  the  traniferee  of  the  janmi  right  for  redemption^  but  mnst  be 
enforced  by  a  separate  suit.  Kwrri  Veerareddi  t.  Kurn  Bapireddi,  (I.L.B., 
29  Had.,  889),  followed.  Gase  law  on  the  otti-hoIder*8  right  of  pie- 
empfcion  disoHMed.  Where  in  a  snit  for  redemption,  the  plaintiff  fails  to 
proTO  the  mortgage  set  n]^  by  him,  the  Court  may  allow  the  plaintiff  to 
redeem  on  the  basis  of  a  different  mortgage,  nnder  which  the  defendant 
claims  to  hold. 

KadakamvaUi  Stmharcm  Mustad  v.  Mohkath  Uisain  Etifi  S88 

M^T^tTMi  W01UV*8  PBOPEBTT  ACT,  s.  8 -..Set  «  Oivil  Procidurr 
CoDB,  s.  266.*' 

KUGSB«Bj>0er00  in  civil  suit  for  rent  hara  st^bs^pient  summary  proceedings  undsr 
Rent  Bscovery  Act  by  distress — Rent  Recovery  Act  (Madras),  Act  VJH  of  1866, 
s,  89  : 

A  cause  of  action  merges  by  reason  of  the  judgment  of  a  Court  of  record 
in  a  suit  bronght  on  snch  cause  of  action  and  without  the  judgment  being 
satisfied.  King  T.  Hoare,  (18  M.  &  W.,  494),  referred  to.  A  claim  for 
rent  is  a  single  cause  of  action  although  it  may  be  recovered  either  by 
distress  or  by  suit,  and  when  the  landlord  saes  for  the  rent  in  a  Civil 
Court,  such  claim  merges  in  the  judgment  passed  in  such  suit  and  can  no 
longer  be  distrained  for  nnder  the  Kent  Recovery  Act. 

OhinnQ^aRowt}ianY,  Fischer      ...         ...      496 

MOBXeAGE  i^Bee  "  Appbal." 

irVHAHHABAV  LAW-*De  facto  guardiant  jgower  of,  over  minor^s  property — 
Transfer  of  Property  Act  IV  of  18S2t  s,  51 — Equitable  principle  embodied  in 
«.  51  not  opposed  to  Muhammadtm  Law  : 

Under  Muhammadan  Law,  a  sale  by  the  mother,  as  de  facto  guardian  of 
her  minor  son,  of  the  property  of  such  minor  is  not  binding  on  him.  The 
rule  of  equity  embodied  in  section  51  of  the  Transfer  of  Property  Act  is 
not  opposed  to  any  principle  of  Muhammadan  Law  and  section  2  does  « 
not  preclude  its  application  in  oases  decided  under  the  Muhammadan 
Law.  What  constitutes  good  faith  within  the  meaning  of  section  51  is  a 
question  of  fact ;  and  a  person  may  act  in  good  faith » though  he  acts 
under  a  mistake  of  law. 
Durgozi  Row  Y,  FaheerlSahih         , , 197 


Gift — Ofift  hy  registered  instrvment  not  valid  if  unaccom- 


panied by  delivery  of  possession  : 

The  Muhammadan  Law  is  applicable  to  gifts  between  Muhammadans, 
even  when  effected  by  registered  instrument,  and  such  a  gfift  will  be 
invalid  unless  the  requirements  of  Muhammadan  Law  as  to  possession 
are  complied  with.  Ghaudhri  Mehdi  TIasan  v.  Muhammad  fliistan,  (L.R., 
38  I. A.,  68  at  p.  76),  followed.  Mogulshar.  Mohamad  Sahib,  (I.L.R.,  11 
Bom.,  617),  referred  to.  Alabi  Koya  v.  Musfia  Koya,  (I.L.R.,  24  Mad., 
513),  not  followed. 

Vahaxullah  Sahib  V.  Boyapati  Nagayya  ' ^.         ...      519 

8.  — ■  Qift — Natfire  [of  possession  necessary  to  conetiiute  a  valid 

gift — Residence  of  donor  ^mother  with  daughter — donee  does  not  maJce  gift 
intaUd  : 

Under  Muhammadan  Law,  to  constituto  a  valid  gift,  possession  must 
pass  to  the  donee.  AVhere  a  house  and  lands  were  given  as  a  gift  by  a 
Muhammadan  mother  to  her  daughter  and  the  daughter  was  put  in  exclu- 
sive possession  of  the  lands  and  her  title  to  both  properties  was  perfected 
"by  mutation  of  names  in  the  register,  the  mere  fact  that  the  mother 
continued  to  reside  with  her  daughter,  will  not  constitute  a  non-delivery 
of  possession  which  will  invalidate  the  gift.  Bava  Sahib  v.  Mahomed, 
(I.L.B.,  19  Mad.,  848),  distinguished.  Humira  Bibi  v.  Nqfm'Un-Nissa 
Bibi,  (IJi.B.,  28  AU.,  147),  followed. 

Kandaih  Vesttil  Bava  Y.  Uusaliam  VeettU  Pakruhutti „.      806 
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VBOL101VO1,  what  amowiU$  to  hill  qf  lading,  conttruetion  of : 

M  shipped  4,000  bags  of  rioe  in  the  H.B.  Thormdaio  belonging  to  B  lor 
delivery  i^  Tntioorin  under  a  bill  of  lading,  whidh  oontcdned  amon^ 
others  the  following  condition  :  '*  The  oompanj  is  to  have  the  option 
of  delirering  these  goods  or  any  part  thereof  into  reoeiying  ship  or 
1«m<iing  them  at  the  risk  and  expense  of  the  shipper  or  consignee  as 
per  s<Mle  of  charges  ....  and  is  also  to  be  at  Hberty  nntal 
delivery  to  store  the  goods  or  any  part  thereof  ....  In  aU 
oases  and  under  all  oirenmstanoes,  the  liability  of  the  Company 
shall  absolutely  cease  when  the  goods  are  free  of  the  ship's  tackle 
and  thereupon  the  goods  shall  be  at  the  risk,  for  all  purposee  and  in 
every  respect  of  the  shipper  or  consignee."  The  ship  arrived  at  Tuti* 
corin  on  t^e  23rd  October  and  began  discharging  goods  on  the  24th. 
Heavy  rains  commenced  on  the  27th  and  continued  till  the  80th,  but  the 
discharge  of  the  goods  was  not  stopped  and  continued  till  the  80th.  The 
bag^  got  wet  while  being  landed  and  became  damaged  by  remaining  on 
the  foreshore  without  being  immediately  removed  by  M.  M  sued  B  for 
damages  for  the  bags  damsiged  and  lost.  It  was  found  that*  the  damage 
might  have  been  averted  if  .tiie  bags  had  been  removed  by  M  immediately 
on  their  being  landed  and  it  was  also  found  that  B  had  not  taken  any 
precautions  to  protect  the  bags.  On  the  above  facts  : — H*14,  that  B  was 
bound  to  take  reasonable  care  and  that  his  landing  and  stacking  the  goods 
uncovered  on  the  foreshore  during  rainy  weather  amounted  to  actionable 
negligence.  Per  Subbah mania  Attab,  J.,  that  the  first  of  two  oonditiona 
in  the  bill  of  lading  did  not  apply  to  the  landing  of  the  goods  and  that  the 
second  condition  did  not  exempt  the  defendants  from  liability  for  negli. 
genoe  as  bailees  till  actual  delivenr  on  land.  Per  Millbb,  J.,  per  contra. — 
The  second  condition  in  the  bill  of  lading  applied  to  all  stages  of  the 
transaction  covered  by  the  contract,  including  the  stages  of  landing  and 
storing  and  the  defendants  were  thereby  exempted  from  liability  for 
their  neligence  on  such  operations.  Tf  the  seotmd  condition  should  be 
struck  out,  the  defendants  will  still  be  protected  from  liability  by  the 
first  condition. 
^heik  Mohamad  Bavuthar  v.  The  British  India  Steam  Navigaiin  Oompamy  ...        79 

VSeOTIABLS  nrSTBTTllEns  ACT  XXYI  OF  1881,  as.  8,  78i-In  a  suit  hy  a 
payee  named  in  a  negotiable  instrument  or  an  indorsee,  pUa  that  such' 
payee  or  indorsee  is  bsnamidar  not  allowaiile  : 

According  to  the  law  merchant  which  Sovemed  negotiable  instruments 
in  this  oountiy  before  the  passing  of  tlie  Negotiable  Instruments  Act,  no 
person  oould  sue  on  a  negotinble  instrument  unless  he  were  named  therein 
as  payee  or  had  become  entitled  as  endorsee  or  bearer.  Sections  8  and 
78  of  the  Negotiable  Instruments  Act  have  reproduced  the  law  as  it  stood 
before  the  passing  of  the  Act.  The  general  provisions  of  the  Indian 
Contract  Act  as  regards  the  rights  and  liabilities  of  undisclosed  principals 
were  not  intended  to  alter  these  well  established  rules  as  to  n^^tiabld 
instruments.  In  a  suit  on  a  negotiable  instrument  by  the  payee  named 
therein  or  the  indorsee,  it  is  not  open  to  the  defendant  to  plead  that  such 
payee  or  indorsee,  is  a  mere  benamidar.  Qanapati  Naiken  v.  Saminatha 
Pillay,  (C.B.P.  No.  678  of  1896),  unreported.  OurumnrH  v.  Sivayya, 
(IJi.R.,  21  Mad.,  891),  overruled. 

Suhha  Naraya/na  Vathiyar  V ,  Bamaswami  Aiyar ...         88 

^  8. ^ ,  St.  8,  78— BtyHt  ofindorser 

indorsing  for  collection^ Indorser  on  regaining  possession  of  6tlZ,  may  strike 
out  name  of  indorsee  and  himself  sue  on  the  bill  : 

The  bolder  of  a  negotiable  instrument  within  the  meaning  of  section 
8  of  the  Negotiable  Instruments  Act,  to  whom  payment  must  be  made 
under  section  78  of  the  Act,  is  the  person  who,  on  the  face  of  such  instru- 
ment is  entiUed  in  his  own  name  to  the  possession  thereof  and  to  receive 
or  recover  the  amount  due  therefor  from  the  parties  thereto.  Subha 
Narayana  Vathiar  v.  Ramaswamy  Iyer,  (I.L  JL,  80  Had.,  98),  referred  to. 
Where  the  drawer  or  indorser  tc^es  up  a  bill  by  paying  the  holder,  he  is 
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entitled  to  strike  outsabseqaeiit  parties  and  mafntain  a  suit  on  snoh  bill 
against  tlie  parties  antecedent  to  himself.  Where  a  bill  is  endorsed  for 
oi^leotion  and  is  returned  bj  the  indorsee  to  the  indorser,  the  former 
oeaaes  to  be  the  holder  within  the  meaning  of  section  8  of  the  Aot,  and  the 
latter  can  maintain  a  suit  on  the  bill  by  striking  cat  the  name  of  the 
indorsee.    Snglish  and  American  cases  on  the  subject  considered. 

fhihramaimia  OhtUy  Y,  Alagappa  Cfh§Uy 441 

OGOTTPAHOT  BI0HT,  VATUBE  07  i^Sw  "  Landko&d  and  Tsnant." 

PBVAL  OOBSi-^AOT  XLY  OF  IMO,  s.  B4M-^0ffieer  arreatinj  emd  eonjinmg  fudg- 
ment'debior  in  ho%8e  t^fjudgmenf'ereditor  not  gwilty  of  wrongful  confinemmi :  . 
An  officer  arresting  a  judgment-debtor,  under  a  warrant  which  directs 
him  to  produce^the  judgment-debtor  when  arrested  before  the  Court  with 
an  convenient  "speed,  is  not  guiltj  of  wrongful  confinement,  if,  having 
effected  the  arrest  when  the  Court  is  not  sitting,  he  confines  him  in 
the  house  of  the  judgment-creditor.  His  dutj  is  to  produce  the 
judgment-debtor  at  the  next  sitting  of  the  Coart  and  until  he  so  produces 
him,  he  is  responsible  for  his  safe  custody. 

Emperor  y.  SomusI 179 


8. -,  s.  i^UmNaiivB   Christian    having    OhrisUan 

wife  living  and  marrying  Hindu  u^omon,  guilty  of  bigamy  nndor  the  section  : 

A  Native  Christian,  who,  having  a  Christian  wife  living,  marries 
a  Hindu  woman  according  to  Hind  a  rites  without  renouncing  his  religion, 
is  guilty  of  an  offence  under  section  494,  Indian  Penal  Code.  In  re 
UiUardf  (I.L.B.,  10  Mad.,  ^18),  followed  in  principle.  In  re  Bam  Kumari, 
(I.L.B.,  18.  Calc,  264),  followed  in  principle.  Proeeedinge,  daUd  &h 
mwemher  1866,  (8  M.H.C.H.,  App.  VII),  not  followed.  Obiter  :  It  will 
make  no  difference  even  if  he  had  renounced  the  Christian  religion 
before  contracting  the  second  marriage. 

Bmperor  r.  LaMkr     ...  660 

PUSIOTS  ACT  XXm  OF  1871,  s.  ^-^Suit  for  mainienanei  nnder  an  agreement 
by  which  elMm  tv  peneion  and  other  properties  ie  relinqnished  not  a  snit  relating 
to  pensi<m  and  ie  cognisable  by  Civil  Cowrts  : 

Where  a  widow  entitled  to  a  portion  of  a  pension  and  other  properties, 
relinquishes  such  rights  in  consideration  of  a  maintenance  aUowanoe, 
which  is  not  made  payable  out  of  the  pension  and  is  not  dependent  on 
it,  a  suit  by  her  to  recover  such  allowance  is  not  a  suit '  relating  to  pension, 
*  within  the  meaning  of  section  4  of  the  Pensions  Act  and  ts  cognisable  by 
Civil  Courts.  There  is  nothing  in  the  Pensions  Act  which  prohibits  such 
relinqnishment  by  the  widow  or  the  agreement  to  pay  her  maintenance. 

Raja     Venial anarasimha   Ramachandra    Roiv    v.  Baja    Lahshminaraaamma 

Bow 267 


8. ,  ss.  8, 11,  IZ^Section  12  applies  only  to  pensions 

as  stated  in  «.  11  and  does  not  extend  to  grant  of  land  revenue  as  defined  in  e.  3  ; 
Section  12  of  the  Pensions  Act  prohibits  only  the  assignment  of  any 
money  payable  on  account  of  any  such  pension,  pay  or  allowance  as  is 
mentioned  in  section  11,  and  the  peosions  referred  to  in  section  11  are 
periodical  allowances  made  by  Government  on  political  considerations,  or 
on  account  of  past  services  or  present  infirmities  or  as  a  compassionate 
allowance.  Payments  of  money  for  purposes  other  than  those  stated  may 
be  '  grants  of  money.or  land  revenae  '  within  the  meaning  of  section  8,  but 
the  provisions  of  section  18  will  not  apply  to  them.  The  Secretary  of  State 
for  India  v.  Khemchand  Jeyeihand,  (I.L.B.,  4  Bom.,  432),  followed. 

Snbraya  MndaU  V.  Velaynda  Chetiy         163 

PORAKBOKB,  WAXSB  TM  i^^ee  «'  Brnm  Bbcovibt  Act,  ss.  4, 11." 
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TJiMlBCJjmOWmmAdvwse  pos86*Monr-Po9sessi<m  by  guardiani  primA  f mo  tioi  ad- 
«0r««  eo  1^0  toord— flindM  Lww — Bev&numH't  aecAeration  of  syi>cc9t9i(m  of—No 
aeceleraHon  wh^re  gift  to  preiwnpthe  rovergioner  subfed  <o  M%gaiic%» — 
Insolvonit  wMBchargei,  may  9ub  for  after  acquired  property  mov9dble  or  tmmo- 
«0a520  ifiKe  Oficial  Aseignee  does  not  intervene  : 

Ife  is  well  establiihed  that  posseision  ii  nerer  to  be  oooddered  adverse  if  it 
can  be  referred  to  any  lawful  authority.  Poesession  of  the  wturd*s  property 
by  a  guardian  will  be  presumed  to  be  on  behalf  of  the  ward  and  wOl  not  in 
the  abfenoe  of  evidence  to  the  oontrary  be  held  to  be  adverse  to  the 
ward.  A.  gift  by  a  Hindu  widow  of  property  in  whioh  she  has  a  widow^s 
estate  to  the  presumpMve  reversioner,  has  not  the  effeot  of  aooelerating 
the  suooession  of  such  reversioner  if  the  transfer  imposes  on  the  rever- 
sioner obligations  whioh  would  not  have  existed  if  the  property  had 
devolved  on  him  by  inheritanoe.  An  nndisoharged  insolvent  has,  in 
respeot  of  after  aoqnired  property,  moveable  and  immoveable,  a  right 
against  all  the  world  exoept  the  OflSoial  Assignee  and  may  sue  to  reoover 
such  property  if  the  Offioial  Assignee  does  not  intervene. 
Sriramulu  Naid^  T.  Andalammal .,.         ... 145 

PRnrOIFAL  AVB  A0SVT«*Ay«nt  appointed  by  adminietrator  not  liable  on  the 

contract  of  agency  to  the  pereon  entitled  to  the  eetat^  : 

An  agent  appointed  by  the  administrator  of  an  estate^  as  such,  cannot 
be  proceeded  against  on  such  contract  of  agency  hj  the  person  entitled  to 
the  estate,  and  it  makes  no  difference  that  the  administrator  obtained  the 
grant  as  the  attorney  of  the  mother  and  guardian  of  the  person  entitled. 

Chidambaram  OhetH  ^,  Pichappa  Chetti 84A 

PBIVOIPAL  AVS  BUnWY'^Liability  of  surety— Liable  for  full  amount  decreed 
in  the  absence  of  any  equity  : 

Where  principal  and  sarety  are  jointly  sued  and  a  decree  is  passed 
against  both  for  a  certain  amount  and  against  the  principal  for  the  full 
amount,  including  the  amount  jointly  decreed,  the  contract  of  suretyship 
is  merged  in  the  decree  and  the  surety,  when  the  whole  amount  has  not 
been  recovered  from ,  the  principal,  remains  liable  for  the  balance  to  the 
oxtent  of  the  amount  decreed  against  him  unless  he  can  show  some  equity 
in  his  favour  which  entitles  him  to  say  that  he  is  not  liable  for  the  full 
amount  decreed  against  him.  No  such  equity  arises,  because  the  amount 
recoverable  by  attachment  and  sale  from  the  principal  was  reduced  by 
rateable  distribution  among  other  creditors  of  the  principal  by  an  order 
under  section  295  of  the  Code  of  Civil  Procedure ;  nor  can  the  sure^ 
claim  that  a  proportionate  share  of  the  amount  realised  from  the  principal 
must  go  to  reduce  his  own  liability. 

Appaeami  Ayyangar  Y.  Bamanatham  Ohettiar     ...         •« 167 

PBOBATS-^£««(HUor  according  to  the  tenor— Probaie  to  executor  according  to  the 
tenor  granted  only  where  discha/rge  of  such  duties  as  executore  have  to  perform 
are  inclvded  : 

Where  property  is  left  by  a  will  to  trustees,  they  will  not  be  entitled  to 
probate  as  executors  accoi^ing  to  the  tenor,  unless  it  appears  from  the 
will  that  they  have  to  discharge  such  duties  as  executors  have  to  perform. 

App€tcooty  Mudali  V,  Muthu  KumarappaMudali  ...         191 

PR0CE88I0V8— Public  worship  of  idol — Claim  to  eteclusive  right  to  have  proces- 
sion in  public  streets — Dispute  betu-een  rivai  sects  of  Vaisfinava-  Brahmins — 
Streets  vested  in  Local  Board  wnder  Madras  Local  Boards  Act  (Madreu  Act  V 
of  1S84) — Res  judicata—  Ovmership  of  land  in  village — Presumptive  dedication 
to  idol : 

The  plaintiffs,  members  of  the  community  of  the  Vadagalaf  sect  of 
Yaishnava  Brahmins,  claimed  the  exclusive  right  to  public  worship  of  their 
idol  and  processions  in  its  honour  in  the  pubHc  streets  of  the  viUsge  where 
they  resided,  and  to  prohibit  the  defendants,  memb^s  of  the  Tengalai 
sect  in  the  same  village,  from  publicly  worshipping  the  Tengalai  idol,  or 
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oarrying  it  in  proceMious  in  the  pablio  streets.  The  olaim  was  based  on 
the  grounds  (1)  that  the  Vadagalais  were  the  original  owners  of  all  the 
land  of  the  Tillage  and  only  allowed  houses  to  be  boilt  and  streets  formed 
•nbjeot  to  the  reserration  that  no  worship  or  prooession  of  a  Tengalai  idol 
•honld  be  allowed  in  them,  thus  dedicating  tnem  to  their  own  idol  j  (8) 
that,  in  the  alternative,  they  had  by  immemorial  usage  and  onstom  the 
right  to  prevent  snch  worship  or  processions  in  the  streets  ;  and  (3)  that 
so  far  as  the  Tengalai  idol  was  concerned  the  rights  of  the  parties  were 
rs«  JMdicattk  by  the  decision  in  a  former  suit : — EM,  that  the  ownership  of 
the  village  by  the  Vadagalus  was  not  proved,  nor  any  dedication  of  the 
streets  exclusively  to  their  idol ;  and  thiat  no  such  custom  as  alleged  had 
been  established  ;  the  village  was  an  ordina^  ryotwari  village ;  the 
streets  were  public  streets  now  vested,  under  ^e  Madras  Local  Boards  Act 
(Madras  Act  Y  of  1884),  in  the  Local  Board.  All  members  of  the  public 
had  an  equal  right  in  them.  If  the  Vadagalais  had  any  objection  to  the 
streets  being  so  vested,  they  had  had  the  opportunity  when  the  Act  was 
passed  of  raising  the  objection  by  appeal  to  the  Governor-General  in 
aooordance  with  ^e  provisions  of  the  Act.  Not  having  done  so  it  was 
now  too  late  to  set  up  any  claim  : — Held,  also  that  the  former  suit  was  not 
a  representative  suit  binding  property,  nor  a  suit  framed  for  the  purpose 
of  binding  the  Tengalai  sect  for  all  time.  It  was  a  suit  against  certain 
persons  allegfed  to  be  wrong  doers  in  their  individual  capacity :  the 
deoision  in  it  was  therefore  not  res  judicata  in  the  present  suit. 
Sadagepa  Ohariar  T.  Krishnamoorthy  Bao  ^.         ,,       135 

PBOVnrOUI  small  cause  COVBTS  act,  act  IZ  of  ISST,  §.  Z^^Applu 
tatian  under,  to  he  nuide  in  Court  having  Jurisdiction  at  time  0/  application  : 
Where  a  Court  of  Small  Causes  is  abolished  after  having  passed  a  decree, 
the  Court  in  which,  under  section  35  of  Act  IX  of  1887,  proceedings  are 
to  be  taken  in  respect  of  such  decree,  is  the  Court  in  which  the  suit  if 
instituted  at  the  time  of  such  application  would  have  to  be  instituted. 
Where  the  jurisdiction  in  such  a  case  is  to  be  determined  by  considering 
the  place  of  residence  of  the  defendant,  his  residence  at  the  time  of  the 
application  is  to  be  considered  as  his  plskoe  of  residence. 

KMrella  Chenehayya  v.  PolisetH  Sitaramaavfomy  217 

t. ,  sehsd.  n,  art.  41  ^-fies  «  Civil 

Pbockdubb  Codb,  s.  586.'* 

RIHT  BBOOySBT  ACT,  ACT  VIII  OF  l%^6^Baehange  of  patta  and  nmehiliMa 
not  necessary  hetioeen  tamijidar  and  inamdar  to  enable  former  to  take  pro- 
ceedings under  Act : 

No  exchange  of  patta  and  muohilika  is  necessary  to  enable  a  samindar 
to  take  summary  proceedings  against  an  inamdar  as  his  tenant  under 
Madras  Act  YIII  of  1865,  even  when  such  inamdar  has  the  kudivaram 
right  in  the  land  held  by  him.  Lakshmi  Narayana  Pantulu  v.  Venkata- 
rayanam^  (I.L.U.,21  Mad.,  116),  referred  to.  Krishnama  Charlu  v.  Henga 
Chariw,  (16  M.L  J.,  489),  referred  to. 

Zamindar  of  OheUapalli  w,  Kuehi  Jagayya  4^3 

8. ■ >  •••  4,  U-mRes    judicata-- Con. 

tract  to  pay  taa  on  improvements  legal — Previous  decision  in  summary  suit 
hindinff  in  subsequent  euOe—Poramhoke,  wcter  in— Water  in  poramhoke  lands 
not  Sircar  water — Appeal^  powers  of  Court  in— Appellate  Court  may  by  consent  • 
order  trial  on  issues  not  raised  i/n  appeal  : 

Water  in  poramhoke  lands  belonging  to  mirasidars  cannot  be  said  to  be 
Sircar  water  and  taxed  as  such.  The  effect  of  an  appeal  is  to  reopen  the 
decree  of  the  lower  Court  and  it  is  competent  to  the  Appellate  Court  on 
the  agreement  of  parties  to  remand  the  case  for  trial  on  issues  not  raised 
in  the  memorandum  of  api>eal.  The  decision  of  a  Revenue  Court  as  to  the 
propriety  of  a  particular  condition  in  a  patta,  when  such  decision  does  not 
proceed  on  any  oonsidorations  peculiar  to  the  particular  fash*,  is  ree  judicata 
between  the  parties  in  subsequent  suits  in  the  same  Courts.  Venhita* 
ehalapaH  ▼.  Krishna,  (I.L.B.,  13  Mad.,  287),  referred  to.  Section  11  of 
the  Madras  Rent  Recovery  Act  contemplates  rents  being  Uxed  by  contnct 
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and  it  is  only  in  the  absence  of  contracts  express  or  implied  that  resort 
is  to  be  had  to  the  methods  of  fixing  rent  specified  in  clauses  8  and  3  of 
the  section.  There  is  nothing  in  clause  4  to  make  contract  illesral  which 
would  ha^o  the  effect  of  giving  the  landlord  a  share  in  the  benefit  of  the 
tenants  improvements.  A  eu*iom  to  this  effect  may  be  opposed  to  the 
proviso  to  clause  4,  bat  a  contract  is  expressly  authorised  by  the  section 
and  is  not  opposed  to  anything  in  the  proviso.  Oo^dUuttwmy  Chttli  v. 
Fisher,  (I.L.B,  28  Mad.,  828),  referred  to. 

Kateaa  Gramtmi  T,  Venkaiarama  R$ddi      ...         610 

3. ,  ■•  l^^^S^ven  days  rtqmred  6v  the 

seeUon  means  seven  cUar  days^-Limitation  Act  XV  of  1877»  orf.  91 — Dost 
not  apply  to  defendante  in  poeseesion  : 

A  defendant  in  possession  is  not  precluded  from  setting  up  the  invalidity 
of  a  sale,  because  his  right  to  have  it  set  aside  was  banred  at  the  date  of 
suit  by  airticle  91  of  schedule  II  to  the  Limitation  Act.  The  seven  days 
which,  in  fiixing  the  day  of  sale  under  section  18  of  the  Bent  Becovery 
Act,  must  be  i^owed  from  the  time  of  notice,  are  seven  whole  days,  and 
not  seven  periods  of  24  hours  calculated  from  the  hour  of  the  day  on 
which  the  notice  was  issued.  McQueen  y.  Jackson,  ((1903),  2  K.B.,  103), 
referred  to. 

Ramanasmri  v.  Muthusawmi  Naik  ^  248 

4.  — «  •••  33  and  39— Sols  on  ewcsssipe 

demand  illegal-^InstituHon  of  civil  suit  for  rent  afier  takiny  eumma/ry  proceed* 
inqs  no  har  to  proceed^ng  with  the  loiter— LimitaUwi  Act,  Act  XV  of  1877, 
eched,  II,  art.  12— JTo  har  to  defendant  in  posseeUon  pleading  invalidity  of  sale  : 

Where  notice  of  demand  by  the  landlord  under  section  39  of  the  Bent 
Becovery  Act,  claims  a  larger  amount  than  is  legally  due  from  the  tenant, 
a  sale  under  the  Act  by  the  landlord  for  non-compliance  with  such  exces- 
sive demand  is  illegal,  and  no  subsequent  alteration  of  the  amount  to  the 
proper  figure  can  validate  suoh'^sale.  Pichuwiyangar  v.  (Hivor,  (I.Ii.B.,  26 
Mad.,  2G1),  followed.  Where  the  landlord  institutes  a  dvil  suit  for  the 
rent  after  taking  proceedings  under  the  Act,  such  proceedings,  if  pleaded 
by  defendant,  will  be  a  valid  defence  to  the  suit ;  but  semhle  the  mere 
institution  of  the  suit  will  not  make  it  illegal  to  proceed  further  with  the 
summary  proceedings.  If  the  suit  is  allowed  to  proceed  to  Judgment,  the 
debt  will  merge  in  the  decree  and  further  summary  proceedings  will  be 
illegal,  but  a  sale  before  judgment  wiU  be  valid.  OhamecUor  v.  Webster, 
(9  T.L Jt.,  668),  referred  to.  A  defendant  in  possession  whose  right  to  sue 
to  set  aside  a  sale  is  barred  by  article  12  of  schedule  II  of  the  £imitation 
Act,  may  set  up  the  invalidity  of  such  sale  as  a  defence.  Lakehmi  Dose  v. 
Roop  LoA^h  (I.L.B.,  30  Mad.,  169),  referred  to. 

Venkatachalapathy  Ayyar  y,  Robert  Fischer         444 


,    M.    41,    43,   t9^'Judgment'^ 

Decieion  of  Collector  setting  aside  an  order  for  ^ectmHU  under  e.  41,  i«  a 
'Judgment  *  and  appealable  as  such  : 

The  term  *  judgment  *  as  used  in  Madras  Act  YIII  of  1866  must  be  held 
to  include  all  decisions  of  a  Collector  determining  the  rights  of  parties. 
Where  a  tenant,  ordered  to  be  evicted  under  section  41  of  the  Act,  applies 
to  the  Collector  to  set  aside  the  order  evicting  him  the  decision  of  the 
Collector  on  such  application  is  a  '  judgment  *  whether  the  application  of 
the  tenant  is  considered  as  a  plaint  in  a  summary  suit  to  set  aside  the 
improper  eviction  or  as  an  appeal  under  section  43  or  not,  and  an  appeal 
lies  against  such  judgment  under  section  69  of  the  Bent  Becovery  Act. 
8uoh  right  of  appeal  exists  in  favour  of  the  landholder  as  well  as  of  the 
tenant.  Madai  Thalavoy  Kummaraeamy  Mudaliyar  v.  HaUakannu  Tevan, 
(6  M.H.C.B.,  289),  not  approved. 

Voniar<yu  Subbarayudu  y,  Nekkalapudi  Lingayya  ^^  ^^      ^yg 
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reeetvertf  fo  9%e  wnder  tJie  Act  and  als?  makes  them  Uahle  to  he  9ued  wUhout 
leave  of  Courts  : 

A  receiver  appointed  by  Court  is  %  pnblio  offioer  holding  lands  in 
attnohment  within  the  meaning  of  section  86  of  Madras  Aot  VIII  of  1865. 
The  section  imposes  on  him  the  duty  of  granting  pattas  to  tenants  and 
the  liability  to  be  sned  under  the  Aot  for  failure  to  do  so.  No  leave  of 
Court  is  necessary  to  enforce  the  statutory  right  of  suing  such  receiver 
oonf  erred  by  the  section. 

Receiver  of  Ammayycmeikanur  Zamin  y.  Sufpan  Chetty 606 

RB8  rUJnOkTki^See  *<  Contract  Act,  8.69.*' 

*• See  **  Limitation  Act,  schkp.  II,  art.  79,  cl.  6." 

8»  . See  "  Limitation  Act,  scbed.  II,  arts.  95,  120." 

4.  See  "  Bbnt  Bkcovert  Act,  ss.  4, 11." 


'Deeieion  in  previoue  suit  binding  as  res  judicata  between  the 


co^d^ndoMts  if  the  matter  in  issue  in  the  euhse^ent  suit  04:iively  contested  at 
j>re9ious  trial  : 

A  decision  in  a  previous  suit  on  a  matter  rsifsed  and  actively  contested 
betweeu  uo-dofendants  in  such  suit  will  operate  a8'r««  judicttta  in  a  subse- 
quent suit  in  which  such  co-defendants  are  arranged  as  plaintiff  and 
defendant.  Kandiyil  Cheriya  Chandu  v.  The  Zamorin  of  Calicut,  (I.L.B., 
29  Mad.,  515),  followed.  The  fact  that  the  defendant  in  the  previous  suit 
had  no  right  of  appealing  against' the  decision  because  the  suit  was  dis- 
missed, will  not  idf  ect  tbe  operation  of  the  bar,  when  such  def eudant  having 
the  right  to  be  joined  as  a  plaintiff  chowe  to  contest  the  suit  as  a  co- 
defendant. .  The  Full  Bench  decision  in  Somasundara  Mudali  v.  Kulandai 
Vein  Pillai,  (I.L3^,  28  Mad.,  467),  is  not  in  conflict  with  Kandiyil  Cheriya 
Ghandu  v.  The  Zamorin  of  Calieuij  (I.L  Jt.,  29  Mad.,  615).  Where  a  decision 
dismissing  a  suit  is  in  fact  wholly  against  the  defendant,  such  defendant 
can  appeal  against  it.  Krishna  Chandra  v.  Mohesh  Oiandra  Baha^  (9 
C.W.N.,  584),  approved. 

Tueuf  Sahib  V.  Durgi  4i7 


-IH  BENT   SVTSBm^Ohiection  to  terms  of  paita  not  taken  in 


previous  summary  swit  cannot  be  taken  in  su^tefor  subse^ient  year  : 

Where  the  tenant  in  a  summary  suit  brought  against  him  to  enforce 
acceptance  of  patta,  does  not  object  to  some  stipulations  in  the  patta, 
and  the  judgment  directs  him  to  accept  a  patta  containing  such  stipula* 
tions,  such  judgment  is  a  bar  to  the  tenant  setting  ap  the  same  objections 
in  a  suit  to  enforce  patta  for  a  subsequent  year.  Venkatachallapati  v. 
Krishna,  (I.L.B.,  13  Mad.,  287),  fc^owed.  Payment*  of  a  voluntai7 
nature  cannot  be  included  in  the  patta  unless  they  constitute  a  charge  on 
the  land  or  are  payable  with  rent  according  to  established  law  or 
usage. 
SeUappa  Chettyar  Y.  A.  Velayutha  Tevan  498 

BBVEVUE  BECOVZBY  ACT  (MABBAS)  11  OF  1864,  i.  ZB^Mortffagor,  or 
incumbrancer— Unregieterid  owner  tiot  bound  to  pay  the  revenue — Contract  Act 
IX  of  1872,  s.  69 — Money  voluntarily  paid  canvot  be  recovered  hack  unless  the 
party  for  whom  such  payment  is  made  is  bound  to  pay  it — Applies  only  where 
party  paying  is  tenant : 

An  action  to  recover  money  paid  is  not  mainiainablo  under  section  69 
of  the  Indian  Contract  Aot|  unless  the  person  from  whom  it  is  sought  to 
be  recovered  was  bound  to  pay  it.  On  this  point  the  law  under  section  69 
of  the  Indian  Contract  Act  is  the  same  as  the  English  Law.  Bonner  v. 
Tottenham  and  Sdmnnton  Permanent  Investment  Building  Society,  (1899, 
1  Q.B.,  161),  referred  to.  The  revenue  due  on  land  owned  by  one  who  is 
not  the  registered  holder  is  not  money  which  such  owner  is  bound  to  pay 
under  the  Bevenue  Becovery  Act,  though  it  maj  be  to  his  interest  to  do 
so  and  the  regsHered  holder  voluntarily  paymg  such  revenue  cannot 
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reoorer  it  under  section  69  of  the  Contract  Aot.  Neither  can  he  recover 
it  under  section  35  of  the  Bevenue  EeeoTery  Act  imleas  he  is  a  tenant, 
mortgagor  or  incumbrancer  of  such  land. 

Boja  SeUappa  Reddy  r,  Vridhachala  Redd^  •••        3S 

2. Se«'/C0NTBACT'ACT, 

S.69." 


-■.  M,  AVD    BXeU. 


LATIO V  Vn  OF  l99%^Qau8e  of  actic7i  to  iet  aside  sale  vftd^  «.  59  oriMe 
tchtn  sale  is  confirmed  and  not  from  date  of  CoUeetor^s  order  on  revision  : 

The  period  of  six  months  allowed  for  suits  to  set  aside  aeles  nnder 
sectioc^  59  of  Madras  Aot  II  of  1864  must  be  csJonlated  from  the  date 
when  the  sale  is  confirmed  and  not  from  the  date  when  the  Colleotor  on 
I'evision  under  Begulation  YII  of  1828  passes  his  final  order.  The  portj 
is  aggrieved  when  the  sale  is  confirmed  and  the  fact  that  it  wae  open  to 
him  to  moTC  the  Collector  does  not  postpone  his  cause  of  action.  Saha- 
pathy  Chetiy  v,  Rengappa  Naiekenj  (I.L.R.,  26  Mad.,  495),  distinguished. 

OKmnammal  Aehi -v,  8amin€Uha  Halavaroyan     ...       367 

SALE  nr  'EXEOVTlO'SmmBight  of  person  deriving  title  from  a  <pureha$er  at  such 
sale — Such  person* s  rights  not  affected  hy  any  error  or  framd  in  procuring  the 
decree — Decree  passed  under  such  circumstances  only  voidable  not  void  : 

A  decree  passed  by  a  Court  having  jurisdiction  over  the  subject-matter, 
is  not  void  but  only  voidable  when  it  is  passed  under  a  misapprehension 
or  is  brought  about  by  fraudulent  proceedings.  The  party  against  whom 
the  decree  is  passed  has  only  an  equity  to  set  aside  the  proceedings. 
Where  property  sold  in  execution  of  such  a  decree  is  purchased  by  the 
decree-holder  and  by  him  sold  for  value  to  a  third  party  who  has  no 
notioe  of  any  defect  in  the  decree,  the  equitable  right  to  set  aside  snoh 
decree  cannot  prevail  against  the  rights  of  the  subsequent  purobaser  for 
value  ¥rithout  notioe.  A  person  claiming  through  a  Court  purchaser,  is 
entitled  to  rely  upon  the  plea  that  he  is  a  honAjide  purchaser  for  Talne 
without  notice,  though  he  cannot  claim  the  rights  of  a  stranger  purchas- 
ing at  Court  sale.  Marimuthm  Udaiyan  r.  Suhbaraya  Pillait  (18  ii.JjJf 
281),  followed. 

Sheik  Ismal  Bowther  f.  Bajab  Bowther 295 
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sale  cam^not  maintain  suit  for  possesiion  against  purchasers  of  the  equity  c/ 
redemption  8ubseg[uent  to  mortgage  hut  prior  to  suit,  who  were  not  jcined  as 
parties  : 

A,  who  held  lands  in;  kanom  tenure,  executed  a  simple  mortgage  on 
tbem  in  favour  of  B  and  sabsequently  sold  the  properties  to  0,  Gkibse- 
quent  to  such  sale  B  brought  a  suit  on  his  simple  mortgage  against  A 
without  making  C  a  party  and  obtained  a  decree  for  ssJe.  D^beoame 
purchaser  at  the  sale  held  in  execution  of  a  decree.  In  the  suit  by  D 
against  A  and  C  for  possession  of  the  properties  purchased  at  the  Court 
•  sale: — Held,  that  D  was  not  entitled  to  sue  for  possession,  as  all  that 
passed  to  him  at  the  sale  was  the  right  of  6  as  a  simple  mortgagee. 
Hargu  Lai  Singh  v.  OoMnd  fiai,  (I.L.B.,  19  All.,  541),  followed. 

EnthoU  KizhakTcikandy  iTanoran  v.  Vallath  Koylil  UnnooU      ...         ...         ...      500 

8EBTEBGE,  BBHABGEMEBT  OF  i^mSee  "  Cbimimal  Pboc](dure  CoD£,  s.  423.*' 

SPECIFIC  BELIEF  ACT  I   OF  1877,   s.   ^%^FresumpUve  reversioner,  enUtled 
after  undoto^s  death,  may  sue  to  set  aside  will  of  last  male  holder : 

The  right  of  the  presumptive  reversioner  to  sue  for  a  declaratory  decree 
under  section  42  of  the  Specific  Belief  Act  is  not  restricted  to  the  class  of 
transactions  referred  to  in  illustrations  (a)  and  (/)  to  that  section,  ue,,  to 
transactions  by  the  widow  herself.  Wliere  on  the  death  of  the  last  aaale 
owner,  leaving  a  widow,  the  properties  belonging  to  him,  are  claimed  by 
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diTiaeea  under  a  will  alleged  to  have  been  left  by  him,  the  neareet  rerer- 
Bioner  in  eziatenoe  is  entitled  to  rae  for  a  declaration  that  the  alleged 
will  was  ini^d  and  did  not  bind  hif  reTerdonary  intereat. 
Puttaima  "w.  Bamdkrishna  Boiiri •••        •••       196 

8TAXP  AOToMiLOT  I  OF  1979,  f.  tU^mJih  i^evndary  &oid4n€^  oAmifisibls  Vi€ 
ree^iping  whiek  wiU  he  to  giv^  9ome  tftd  to  an  unstamped  docttmmt  : 

In  a  snit  by  plaintiffs  to  redeem  lands  alleged  to  haTO  been  mortgaged 
under  an  instrument  in  1841,  the  doonment  was  not  produced  and  th^- 
fore  seoondarj  eyidenoe  was  not  receivable  to  prove  the  contents  of  the 
doonment.  The  plaintiff  songht  to  rely  on  the  or^  evidenoe  as  to  execu- 
tion of  the  doonment  and  &e  passing  of  possession  under  the  deed  as 
showing  that  the  defendant  by  smoh  possession  aoqnired  only  a  mortgagee's 
right  in  the  property  : — Held,  that  Uie  receiving  of  snoh  (evidence  wUl  be 
to  give  some  effeot  to  the  unstamped  document  by  connecting  the 
posseseion  with  the  contents  thereof,  and  was  therefore  oontraiy  to  the 
provisions  of  seotion  85  of  the  Indian  Stamp  Aot.  An  admission  of  the 
mortgage  by  the  defendants'  ancestor  was  also  held  not  receivable  on  the 
same  grounds.  Chmihasa^  v.  LdkehmanoM  Ramchamdra,  (I.L.B.,  18 
Bom.,  869),  referred  to. 
Tlmji  Btehi  v.  tirwnalaiappa  PiUai  886 

SVOOSSfllOV  OBEnnOATB  AOT,  AOT  TH  OF  l9%9^8ueees$or  to  impartible 
zamimdari  net  onUtled  to  recover  debts  due  to  Ms  predeeesewr  without  a  cert^* 
eaio  under  the  Act  : 

The  suooesBor  to  an  impartible  estate  is  not  a  ooowner  with  his 
predeoessor  in  the  moneys  due  to  the  latter  before  his  death.  He  derives 
his  title  to  such  debts  only  at  the  death  of  his  predeoessor,  as  part  of  such 
predecessor's  effects  and  oannot  recover  them  without  obtaining  a 
certificate  under  Aot  YII  of  1889.  The  rule  of  succeseion  in  impartible  ^ 
estates  is  based  on  a  theoretical  oo-paroenary  and  not  on  any  actual  unity  ** 
of  interest  between  the  predeoessor  ahd  his  successor,  and  this  theoretical 
con)mpiity  of  interest  can  be  applied  only  for  the  purpose  of  determining 
the  suooession  and  for  )ao  other  purpose  whatsoever.  The  Pittapore  Case, 
(I-l'^B.,  82  Had.,  897),  referred  to.  Observations  of  Sankaran  Nair,  J„ 
in  Kaehiappa  PJUttiar  v.  Ohinnayatami  Naieker,  (I.L  JU,  29  Mad.,  469), 
oonsidexed  and  not  followed.  KiUi  Krishna  Sarkar  v.  Baghunath  VS, 
(IXJU,  81  Calo.,  224),  not  followed. 

Bajdh  of  KoXahaeti  r.  Aehigadn     ^        464 

SVOCMSIOV  AOT,  w.  58,  67 :  — Sss  *'  Hindu  Law,  Will." 

BVFlBmraBEVOl,  POWlBtt  OF,  OF  HIOH  OOVUT^-^rimindl  Proeeedinge, 
tfoy  off  when  civil  euit  on  mmhs  fade  pending .» 

The  defendant  in  a  oivil  suit  ought  not  to  be  allowed  to  prejudice  the 
trial  of  snoh  suit  by  launching  and  proceeding  with  a  orim&ial  prosecution 
on  the  safte  facts  against  the  plaintiff  and  his  witnesses  and  such  proceed- 
ings if  launched,  will  be  stayed  by  the  High  Court  in  the  exeroise  of  its 
powers  of  superintendence.  SodaralViramna  v.  The  Qmeen,  (IX.B.,  8  Mad., 
400),  distinffuished ;  In  re  Devaji  Valai  Bhavani,  (IJi.Bn  18  Bom.,  681), 
distinguished  i  and  (Bet/  Knmari  Debi  v.  Bamaewndttri  Debi,  (I.L.B.,  ^ 
Calc.,  610),  distinguished. 

Anna  Ayyar  V*  Emperor       226 

TRAVflFBB  OF  PBOPBBTT  AOT  JY  OF  1888,  s.  6  (a)mmHindu  Law,  B^ver^ 
eionor^BenunciaUon  of  reversionary  right  ie  a  trimafer  <^an  esipeetancy  amd  as 
mwh  is  void— Limitation  Act  XV  of  1877,  ached*  IT,  art.  187— 3Vm«  does  not 
run  untU  sharer  ewelttded  : 

A,  a  member  of  an  undivided  Hindu  family,  was  adopted  by  one  F,  a 
widow.  His  adoption  was  declared  invalid  m  1888.  He  consented  to 
reside  with  F,  and  in  1896  orally  renounced  his  right  to  a  share  in  the 
property  belonging  to  his  natural  family  in  oonsideraUon  of  his  oo*sharers 
who  were  alto  the  reversioners  of  F  renouncing  the  revertionaty  right  in 
the  properties  held  by  F  as  the  heiress  of  her  husband.    In  a  suit  brought 
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hy  A  in  1901  for  partition  of  the  property  in  hU  natoral  family  :— flrldi 
thai  A*»  retiding  with  8  from  1888  to  1896  did  not  amount  to  an  abandon- 
ment by  ^  of  hte  right  to  partition  or  to  an  exolniion  <tf  il  to  his  knowl- 
edge, from  the  enjoyment  of  his  family  property  and  that  his  right  to 
partition  was  not  barred  by  article  127,  schedale  II  of  the  Limitation 
Act: — Heldfuriher^  that  the  renunciation  of  their  revensionaiy  rights  by 
the  reversioners  amounted  to  a  transfer  of  an  expeotanoy  and  was  a  nullity 
under  section  6  (a)  of  the  Transfer  of  Property  Act,  and  that  suoh  renun- 
ciation ccumot  be  a  good  consideration  for  a  oontraot. 
Dhoofjeti  SuhhayytL  T*  DhoofjeU  Venlayya  301 

2, ,  s.  •  (•)— IVa?nfsr  of  huri  emptUmoy 

6y  mortgagor  or  by  con^mU  Aeorw  void  — Bes  judicata  in  •sbecutum  proc^aMngs 
— OreUr  passod  after  moties  no  res  Judicata  whmi  notice  silent  ae  to  prayers 
elaiimed — Receiver,  eontimMtion  of,  oy  Appellate  Conrt-^Awiendmeni  of  eseew 
tion  petition,  poxoer  of  Conrt  to  aUow  : 

Af  the  owner  of  an  impartible  and  inalienable  leamindari,  which  passed 
on  the  death  of  the  owner  for  the  time  being,  who  had  only  a  life  eitate, 
to  the  senior  male  member  of  the  family  mortg^aged  it  to  B  in  1898  wiUi- 
out  possession.  Four  male  members  of  the  family  C,  D,  S^  F,  who  were 
in  the  line  of  heirs  joined  A  in  executing  ihe  martgage.  Subsequently 
some  uBofmOtuary  mortgages  were  executed  to  B,  and  B  was  in  posses- 
sion of  the  samindari.  In  1894,  Criminal  Suit  No.  48  of  1894  wss  brought 
by  B  against  A,  0,  JD,  29,  ¥,  and  others  to  recover  the  amonni  due  under 
the  mortgage  df  1892.  A  consent  decree  was  passed  making  defendants 
A,  C,  D,  ^,  Pliable  for  the  amount  and  directing  that  in  case  the  amoant 
was  not  recovered  in  the  life-time-cf  A,  it  should  be  recovered  from  tiie 
other  defendants  when  they  succeeded  to  the  estate  and  the  Kamindari 
was  made  liable  for  the  decree  amount.  A  died  in  1904.  He  was  suc- 
ceeded by  one  not  a  party  to  the  suit  and  on  the  tatter's  death  in  1905, 
C  succeeded  as  Zamindar.  In  1899  and  1908  two  applications  for  execu- 
tion by  sale  of  the  whole  Mamindari  were  put  in  by  fi  and  were  g^ranted 
after  notice  served  on  0,  The  notices  however  only  stated  tha^-  applica- 
tion was  made  for  execution  of  the  decree  but  the  reliefs  asked  for  were 
not  stated.  A  applied  again  for  execution  in  1905.  The  prayer  was  for 
sale  of  the  samindftri  and  for  the  appointment  of  a  Beceiver  but  the  prayer 
for  sale  was  given  up  at  the  trial.  C  raided  various  objections  which  w«re 
overruled  and  the  Sab-Judge  appointed  a  BeoeiTer  to  take  charge  of  the 
samindari  and  its  appurtenances.  0  appealed :~ Held,  on  appeal,  that  C 
in  1892  was  not  a  dormant  co-owner  with  A  in  the  samindari  and  that  the 
mortgage  by  C  of  his  right  in  the  samin  in  1892  was  a  transfer  of  a  bare 
expectancy  and  was  a  nullity  under  section  6  (a)  of  the  Transfer  of  Pro- 
perty Act.  The  prohibition  in  section  6  (a)  of  the  Transfer  of  Property 
Act  is  based  on  principles  of  public  policy,  and  the  Court  cannot  allow 
such  transactions  to  be  efiFected  by  a  consent  decree.  ZaJcehmanamoami 
'  Naidn  v.  JRengamima,  (I.L.B.,  26  Mad.,  81),  referred  to.  The  principles  of 
equity,  on  ivhich  Bnglish  Courts  grant  relief  in  such  cases  when  the  property 
actually  vests  cannot  be  given  effect  to  in  the  face  of  express  prohibi- 
tion contained  in  section  6  (a)  of  the  Transfer  of  Property  Act.  An  order 
passed  in  execution  proceedings  will  be  res  /ndtcata  only  when  the  notioe 
gives  sufficient  intimation  of  the  reliefs  prayed  for.  Rarayana  Pattar  t. 
OopalaJcriehna  PaHar,  (I.L.B.,  28  Mad.,  866),  followed.  Held  further,  that 
as  the  Beceiver  was  validly  appointed  on  the  ground  that  the  property 
was  the  subject-matter  of  the  suit,  the  Appellate  Court  had  jurisdiction 
to  maintain  him  as  a  means  of  realising  the  amount  from  the  judgment- 
debtor  personally  and  the  property  must  be  considered  under  attachment, 
though  not  attached  under  section  274  of  the  Code  of  Civil  Procedure. 
Amounts  realised  by  a  usufructuary  mortgagee  in  possession  after  decree 
for  sale  cannot  be  applied  in  satisfaction  of  the  decree  amount  unless 
certified  under  section  258  of  the  Code  of  Civil  Procedure.  Beld  aleo,  that 
under  the  circumstances  of  the  case  the  decree-holder  may  be  considered  to 
have  applied  for  the  enforcement  of  the  decree  against  0  personally  and 
the  order  of  the  lower  Court  upheld  on  that  ground. 

Amendment  of  petition  by  inserting  a  prayer  for  execution  agionst  O 
personally  allowed 
Bamaeami  Baik  Y,  Ramaeami  OKetti 256 
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> ,  •.  Bl^^Squitdbh  principle  embodied  in 

8,51  not  opposed    to    Mmham'moSan    Law — Muhammadem    Law — De    facto 
gnarcMan,  power  of^  ever  mi'Mi'e  property  : 

-Under  Mnbammadan  Law,  a  sale  by  the  mother,  a%  de  facto  guardian  of 
her  minor  ton,  of  the  property  of  snch  minor  is  not  binding  on  him.  The 
rale  of  eqnity  embodied  in.  section  51  of  the  Transfer  of  Property  Aot  is 
not  opposed  to  any  principle  of  Mohammadan  Law  and  section  2  does  not 
preclude  its  application  in  cases  decided  tmder  the  Mnbammadan  Law. 
What  eonstitntes  good  faith  within  the  meaning  of  section  51  is  a  question 
of  fact  and  a  f>erson  may  aot  in  good  faith,  though  he  acts  under  a  mistake 
of  law. 

DwrgoeiRowY.FakemrBoMh  197 


^  t,  HfimmmVendor^  Hen  of  unpaid — Lien 


is  not  possiaeory  but  only  a  charge — Adverse  possession  : 

The  lien  of  the  unpaid  vendor  of  land  under  section  65  of  the  Transfer 
of  Property  Aot  is  non-possessory.  He  has  only  a  right  to  retain  the 
title-deeds  and  to  a  charge  for  the  unpaid  purchase  money,  but  he  cannot 
retain  possession  of  the  property  sold  against  the  Yendee.       ^ 

Velayutha  Chatty  Y.  Qovindasawmi  Naiken  694 

,  SB.  66,  69  :  — Sm  *'  OOTENANT,  CON- 


STRUCTION  0-F." 

,  sf.  69,  98  ;  ^See  "  Malabar  Law." 

s.  W^Purehaser     of      equity     oj 


redemption  from  mortgagor  not  bound  to  pay  public  charges  and  is  not  when 
he  purchases  the  lands  at  a  revenue  sale  a  constructive  trustee  umder  s,  90  of 
the  Trusts  Act — Appeal,  abatement  of— No  abatement  by  death  of  respondent 
when  appeal  could  proceed  in  the  absence  of  his  representative — Jfori^ays,  lien 
of  property  paying  prior ,  ewtinguished  when  paf*<  of  mortgaged  property  is 
purchased  for  such  amou/nt— Sale  for  revenue— Trusts  Act  U  of  1888,  s.  90  ; 

An  appeal  does  not  abate  by  reason  of  the  failure  of  an  appellant  to 
bring  on  record  the  representatiTe  of  a  deceased  respondent  within  the 
time  prescribed  therefor,  if  the  appeal  can  proceed,  in  the  absence  of  such 
representatiTe,  to  a  final  and  complete  adjudication.  Where  a  person  pay- 
ing off  a  prior  mortgage,  purchases  a  portion  of  the  mortgaged  properties, 
in  consideration  of  the  amount  so  paid  to  him,  the  lien  acquired  by  such 
I>ayment  is  extinguished  and  cannot  be  used  as  a  shield  against  a  subse- 
quent mortgagee  by  such  purchaser.  The  assignee  of  a  mortgage  decree 
purchasing  a  portion  of  the  mortgaged  properties,  acquires  over  such 
portion  a  lien  for  only  a  proportionate  share  of  the  mortgage  amount. 
The  implied  covenant  on  the  i>art  of  the  mortgagor,  under  section  66  of 
the  Trander  of  Property  Act,  to  pay  the  public  charges  on  the  properties 
mortgaged  doea  not  extend  to  the  purchaser  of  the  equity  of  redemption 
from  the  mortgagor.  Such  purchaser  m  omitting  to  pay  such  charges 
does  dot  fail  to  discharge  any  obligation  owing  from  him  to  a  mortgagee 
of  the  said  properties,  and  in  purchasing  such  properties  at  a  revenue 
sale  for  non-payment  of  snch  charges,  he  does  not  gain  an  advantage 
as  qualified  owner  in  derogation  of  the  rights  of  the  mortgagee  or 
other  persons  interested  in  the  property  so  as  to  constitute  him  a  con- 
structive trustee  for  them  under  section  90  of  the  Trusts  Act. 

Hanga  Srinivaaa  Chari  v.  QnanapraJcasa  MudaUar        67 

9, ,    ss.    67,    96,    97— Parson    holdimff 

tv>o  mortgages  on  the  same  property,  the  first  usufructuary  and  the  second 
simple^  can  bring  tie  property  to  sale  in  suit  on  the  second  mortgage  free  of 
the  first  mortgage : 

A  person  holding  two  mortgages  on  the  same  property,  the  first  a 
usufructuary  and  the  second  a  simple  mortgage,  can  sue  under  section  67 
of  the  Transfer  of  Property  Act  to  recover  the  money  on  the  simple 
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mortgage  hj  bringmg  the  property  to  sale  free  of  the  ntufruotnary  mort- 
gage. The  deoree  in  such  a  oase  Bhonld  direct  the  property  to  be  «old  and 
the  8ale*prooeedB  to  be  applied  first  in  discharge  of  the  nsofmotPary 
mortgage  and  the  balance  in  discharging  the  second  mortgage.  The  fact 
that  no  snit  for  sale  could  be  brought  on  the  usofmctnary  mortgage  wfll 
be  no  bar  to  sach  mortgage  being  i>aid  out  of  proceeds  deriyed'by  tiie  aale 
of  the  property  on  another  mortgage.  Qovimda  Bhatta  v.  Raroin  Bh4Maj 
(I.L.R.,  29  Mad.,  424),  followed  in  principle.  Bhagwan  Doss  r.  Bhawmmi, 
(I Ji.B.,  26  All.,  14),  not  followed.  Sections  96  and  97  of  the  Transfer  of 
Property  Act  do  not  in  terms  exclude  usnfmotnsry  mortgages  and  their 
provisions  may  be  applied  to  such  mortgages. 

Uengasami  Ifada/n  V.  Subharoym  lyBn  406 

10. ,  f.  %6^mMortgagee  holding  tvo 

mortgoffss  on  same  property  <md  toho  ka§  misd  on  thojlrst  mortgage  and  sold 
the  property  wiihoiu  mentioning  the  second  mortgage^  cannot  sue  on  his 
second  mortgage  * 

A  mortgagee  who  is  made  a  defendant  under  section  85  of  the  Transfer 
of  Property  Act  and  who  omits  to  set  np  a  mortgage  is  barred  from 
suing  tm  such  mortgage  when  in  cousequenoe  of  his  omission  the  piroperty 
is  oi^ered  toAe  sold  free  from  the  mortgage  whwb  had  not  been  pleaded. 
Sri  Qopal  ▼.  PUrthi  Singh,  (I.L.B.,  24  All.,  429),  referred  to.  A  party 
holding  two  mortgages  on  the  same  property  and  suing  on  tha  first 
mortgage  alone,  is  in  respect  of  -the  second  mortgage  a! party  to  the  suit 
under  section  86  of  the  Transfer  of  Property  Act ;  and  if  he  omita  to 
mention,  his  second  mortgage  and  the  property  is  ordered  to  be  sold 
free  of  such  mortgage,  he  cannot  afterwards  sue  to  enforce  his  second 
mortgage  against  such  property.  Snnder  Singh  y.  Sholth  (IJj.B.,  20 
All.,  822),  dissented  from.  Dorasamy  t.  Venkatasesha  Aiyar,  (I.L.B.,  26 
Mad.,  108),  followed. 

yattn  Krishnama  Chariar  y,  Awnangara  Ohariar  SSS 

II, ,  ss.  M,  9O^JIfor^0  decree 

under  e.  88  cannot  impose  personal  liability  for  costs — Snch  liabUUy  eheuld 
he  wfordd  nnder  «.  90  ; 

It  will  be  contrary  to  the  scheme  of  the  Transfer  of  Property  Act  aad  to 
the  practice  of  the  English  Gourts  of  Equity  to  make  the  mortgagor 
personally  liable  for  costs  in  any  case  before  the  sale-proceeds  haye  proved 
insufficient  to  satisfy  the  mortgage  claim.  Sharplee  t.  Adams,  (82  Beav., 
218).,  referred  to.  Liverpool  Marine  Credit  Oo,  y.  Wilson,  (L.B.,  7  Ch^  607), 
referred  to.  A  decree  under  secUon  88  of  the  Transfer  of  Property  Act 
must  not  order  the  defendants  personally  to  pay  the  costs.  It  may  contabi 
a  declaration  of  the  personal  liability  of  defendant  for  principal  or  costs, 
but  such  a  declaration  is  not  part  of  the  usual  form  of  decree  under  the 
Transfer  of  Property  Act  and  is  enforceable  only  under  section  90.  The 
words  *  the  amount  due  on  the  mortgage  for  the  time  being '  in  section  90 
must  be  taken  to  include  costs.  Maqhnl  Fatima  y<  Lalta  Prasad,  (I Jj.R.,  20 
All.,  528),  i-eferred  to. 
Kamalamnia  r.  KomandMr  Narasimha  Oharlu      464 

12, t   ••   99— JFguiitfbls  prineipie^ 

of  9,  99  not  applicable  against  a  purclia^ser  not  the  mortgagee  and  not  a  party 
to  the  suit  in  which  property  woe  sold^Sale  in  contraeeniion  of  s,  99  only 
voidable,  not  void-^Oivil  Procedwrs  Code-- Act  XIV  of  1882,  s.  244,  bar  fa 
pOfTtiee  qnestioning  sale : 

The  equitable  right  of  the  mortgagor  to  redeem  property  brought  to 
sale  in  contravention  of  section  99  of  the  Transfer  of  Property  Act  by  the 
mortgage,  cannot  arise  when  the  auction  purchaser  at  such  sale  is  not  the 
mortgage® f  and  is  no  party  to  the  snit  in  which  the  property  was  sold. 
Mayan  Pathntti  v.  Pdhiran,  (I.L.B.,  22  Mad.,  847),  distinguished.  Such 
a  sale  is  only  voidable,  not  void.  Parties  to  the  sait  must  question  the 
validity  of  the  sale  in  execution  and  a  separate  suit  will  be  barred  by 
section  244  of  the  Code  of  Civil  Procedure. 

Muthu  f.  Kamppan 313 
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IS.  ■     ■  ,  ■•  W^MorifOfed  property  pur- 

ehoBed  hy  'martgage0  in  e»$<mti(m  of  a  moMy  d»§rm  oh  ih»  mortgage   debt, 
noet  redaenuMe  by  the  mwrtgagor : 

A  Toaortf^s^ee  aued  the  mortgagor  for  an  instalment  of  the  mortgage  debt 
and  obtaiQed  s  simple  money  deoree.  In  ezecntion  of  enoh  decree,  the 
nMBTtgagee  brought  to  sale  and  pnrohased  the  mortgaged  property.  In  a 
anit  by  the  mortgagor  brought  to  redeem  the  mortgaged  property  t-^BM, 
that  the  mort^^agor,  having  been  a  party  to  the  deoree  and  to  the  ordw  for 
aale,  was  not  entitled  to  redeem.  MutJmraman  OheHy  v.  Sttappasami, 
IXJL,  22  Mad.,  872),  followed.  Mortand  BalaJarishna  Bhat  y.  Dhwdo 
Vamoda^  KtUktumi,  (I.L.B.,  S2  Bom.,  62^),  dissented  from.  Kemini  Vein 
T.  Bamalochan  SirJcary  (6  B.L^.,  460),  dissented  from. 

Dkaraiiikota  Venhayymv^BudharazuSwrapya  9ar%       868 

14. ,  St.  105  and  107— Z^cuf,  within 

the  m/§aftUng  o/,  can  only  be  effected  by  written  instrument  signed  hy  the  lessor  : 

A  *  leaae  '  as  defined  by  section  106  of  the  Transfer  of  Property  Act»  is  a 
transfer  of  property,  and  snch  a  transfer  oan  only  be  made  by  the  person 
in  whonk  the  property  to  be  transferred  is  vested.  The  registered  instru- 
ment by  which  a  lease  can  be  effected  nnder  section  107  of  the  Transfer 
of  Property  Aot  mnst  be  an  instrument  bearing  the  si^atnre  of  the  lessor. 
An^aXavana  PandarMn  y.  Vagurau,  (IX.B.^  19  Had.,  68).  Seshachela  Naiker 
V.  Varadaehariat,  (I.L.B.,  26  Mad.,  66),  distingnished. 

Turof  Sahib  Y.  Esuf  Sahib 822 

16. ■■  ,  s.  IQ^mmVotiee  to  quit-^Monihly 

period  of    temtmcy    not  neeeasarHy    reckoned   from  date  of  lease— May   he 
ealc^^lated  from  different  date  if  such  was  the  intemiion  of  the  parties  : 

It  is  open  to  the  parties  to  a  lease  to  agree  that  the  monthly  period  of 
a  tenancy  should  be  reckoned  from  a  date  different  from  that  on  which  the 
lease  is  executed,  and  fifteen  days'  notice  to  the  tenant  expiring  with  the 
end  of  a  month  of  the  tenancy  eA  so  reckoned  is  a  sufficient  notice  under 
section  l06  of  the  Transfer  of  Property  Act.  Where  a  lease  is  executed 
and  the  tenant  enters  on  possession  and  is  liable  for  rent  from  the  middle 
of  a  month,  but  the  rent  is  made  payable,  not  on  dates  calculated  from  the 
date  of  snch  lease  but  at  the  end  of  the  calendar  month,  the  reasonable 
inference,  in  the  absence  of  any  thing  to  the  contrary  in  the  instrameat, 
is  that  for  determining  when  the  tenancy  was  to  expire,  the  parties  agrreed 
that  the  monthly  tenancy  shonld  coincide  with  the  calendar  month. 

ArtmaeheUaOhettiar  v.BamiahNaidu        „         ...       100 

16, ,    s.   108  (J)^A$signee  of  lease, 

liability  of,    to    lessor — Liable   for  rent   from    date  of  assignment    and  not 
from  daie  of  obtaining  possession — PrineipU  applies  to  agricuUwral  leases  : 

Under  section  108  of  the  Transfer  of  Property  Act  a  lessee  may  transfer 
his  priyity  of  estate  to  an  assignee,  thus  rendering  the  latter  liable  to  the 
lessor  on  covenants  running  with  the  land,  while  he  himself  will  continue 
liable  to  the  lessor  by  reason  of  his  priyity  of  contract  which  does  not 
pass  by  assignment.  The  liability  of  the  assignee  arises  from  the  date 
of  assigpnment  and  not  from  the  date  when  he  obtains  possession.  This  is 
the  law  in  England  and  there  is  nothing  in  the  Transfer  of  Property  Act 
to  make  a  different  rule  applicable  in  this  country.  Kunhanujam  v. 
Anfehi,  (I.Ii.B.,  17  Mad ,  296^,  referred  to.  Although  the  Transfer  of 
Property  Act  does  not  apply  to  agricultural  leases,  there  is  no  reason  why 
the  aboye  rule  should  not  be  applied  to  them  as  well  as  to  non-agricnlturaJ 
leases.  The  assignee  of  an  agricultural  lease  becomes  liable  for  the  rent 
payable  to  the  lessor  from  the  date  of  assignment.  Kamala  Nayak  y. 
Ranga  Boo,  (I.M.H.O.B.,  24),  dissented  from.  Macnaghten  y.  Lalla  Xetca 
Lail,  (3  Calc,  L.B.,  286),  dissented  from. 

Uoni€9  Kiihiria  Saida/iiha  y,  Subraya  Bebhara    , 410 
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17.  — ,  ••  ll9mmBrea$k  ofconSUion  wiMtUui- 

mg  cause  of  actUm  tMd^r  9,  lip  of  the  Tremtfer  of  Property  *Aet,  arises  at  dais 
offmsJL  decree  on  appeal — Limitatum  Act,  ^^  of  1877,  e.  10 — Does  not  tippljf  im 
nUie  ogainH  assignees  for  vaJLuaHe  eonsidsratUm  : 

A,  the  truitee  of  a  temple,  ezohanged  certain  temple  lands  with  B  and 
obtained  certain  lands  from  B  in  e^okange.    0  bronght  a  .flroit  againat  A 
to  recoyer  ^e  land  obtained  by  il  in  exohai^  from  3  and  possession 
was  decreed  in  f avonr  of  C,  and  A  was  deprivea  of  possession  in  exeoation 
of  the  decree  on  18th  December  1890.    A  preferred  appeals  suooessiTelj 
to  the  District  Court  and  to  the  High  Coort  and  the  decree  was  oonfirmed 
on  second  appeal  on  the  8drd  February  1898.    On  the  22nd  February  1904, 
A^e  successor  brought  a  suit  against  B  to  recover  the  lands  g^t  hy  B  from 
A  : — Heldt  that  the  dispossession  of  plaintiffs  which  entitled  him  to  bring 
a  suit  under  section  119  of  the  Transfer  of  Property  Act  must   be  held  to 
have  taken  place  only  when  the  decree  for  possession  against  him   was 
confirmed  on  second  appeal  by  the  High  Court.    JEFeU  further,  that  sec- 
tion 10  of  the   Limitation  Act  did  not  apply  to  the  suit.     The  section 
proceeds  upon  the  well-known  distinction  between  transfers  fcnr    ralnable 
consideration  and  Toluntary  transfeiSi  and  the  transfer  in  this  case  is  aot 
the  less  a  transfer  for  Tsluable  consideration,  because  the  considera- 
tion subsequently  failed.    Section  10  does  not  depriYe  tranferees  for 
Taluable  consideration  of  the  benefits  of  the  statute.  Bas»%  Kuar  -v.  DAtim 
ainghy  (I.LJt.,    11  AU.,    4i7),  followed.     Hamumam  Kammt  v.    HamummM 
Mandur,  (I.L.B.,  19  Calc,  128),  distinguished.     Tulsiram  t.   Muriidhar, 
(I.L.B.,  26  Bom.,  750),  distinguished. 

Itqfagopalanv.  Kasieasi  Somaaundara  Thamhiran  ...      318 


18.— i%,  190"^ ActumahU  claim  ' — Claim 

not  aeUonahle  unlese  cauee  oj  action  already  maturedSst  off— Debtor  can  set 
off  against  assignee  iiidependent  claims  against  assignor — Bight  of  set  off  lost 
hy  conduct  amonnting  to  discharge  ofdaim  sought  to  he  set  off — Principal  and 
snrety — Mortgagor  postponing  right  does  not  lose  his  pereoi%al  remedy — DsereSt 
when  conditioned  on  result  of  a  different  suit  : 

Under  section  190  of  the  Transfer  of  Property  Act  as  it  stood  before  it 
was  amended  by  Act  YI  of  1900,  a  claim  was  not  actionable  unless  it  was 
'  a  claim  in  respect  of  a  cause  of  a.ction  which  hhs  already  matured  and 
which  subject  to  procedure,  may  be  enforced  by  suit.'  8hih  Lai  r.  Asntat 
Ulldb,  (I.L.B.,  18  ^AIL,  265),  followed.  In  an  action  by  the  assignee  of  a 
debt,  the  debtor-defendant  is  entitled  to  set  off  a  debt  due  to  him  by  the 
assignor  at  :he  date  of  tiie  assignment,  even  when  the  amount  claimed  to 
be  set  off  is  due  under  a  transaction  independent  of  and  unconnected  with 
the  claim  assigned  to  plaintiff.  Such  right  of  set  off  will  sot  be  open  to 
the  defendant,  if  by  his  oonduct,  he  has  given  up  his  right  to  proceed 
against  the  assignor  personally  for  the  debt.  A  mortgagee  who  consents 
to  postpone  his  rights  and  accept  the  position  of  a  second  mortgagee,  with 
the  concurrence  of  the  mortgagor,  does  not  thereby  lose  his  personal  remedy 
against  the  mortgagor.  Where  a  debtor  transfers  his  property,  with  direc- 
tions to  pay  off  his  debts,  to  a  trustee,  who  does  not  undertake  any 
personal  liability  to  the  creditors,  the  relationship  of  principckl  and  surety 
is  not  constituted  between  the  trustee  and  debt.or,  respectiTely.  The  fact 
that  the  defendant  in  a  suit  by  the  assignee  is  prosecuting  a  suit  against 
the  assignor,  in  which  he  might  be  awarded  certain  equitable  reliefs 
against  the  assignor  is  no  g^und  for  refusing  an  unconditional  decree  to 
the  assignee  in  his  suit,  unless  the  claims  in  the  two  suits  are  based  on 
obligations  arising  out  of  the  same  contract  and  are  so  closely  intertwined 
with  each  other  as  to  make  it  equitable  that  they  should  be  set  against  one 
another.  Qovemment  of  Newfoundland  y,  Newfoundland  RaiUvay  Company^ 
(L.B.,  13  A.C .,  212),  ref ered  to  and  distinguished.  Fleming  t.  Loe,  ([  1901  J, 
2  Ch.D.,  594),  referred  to  and  distinguished. 


ArunacheUam  Ohetty  v.  0«5mfiiani«fi  Ohetti       ...        ,, 98^ 
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)  f«  ltO«J>tV<eiion  to  pay,  tfudorsed 


on  instrummitf  anunmta  to  aesignmmU : 

A  dlireotion  in  writing  to  pay  the  amount  dae  on  an  instrument,  endorsed 
on  mxLoh.  instrument  by  the  payee  thereof,  coupled  with  the  deliTory  of  the 
inBtnunent  so  endorsed  to  the  person  to  whom  payment  is  directed  is  an 
assigrmnent  of  suoh  document  within  the  meaning  of  section  ISO  of  the 
Transfer  of  Property  Act.  Brandts,  8ona  Sf  Co.  y*  Dxmltyp  BMbhw  Oom^ 
pony.  Limited,  (L.R.,  1  E.B.,  [1904r],  387),  distinguished. 

Bama  lyen  V,  VmikatacheUam  Pattar        75 

STOT  ACT,  s.  90  :mm8e«  *<  Appeal." 

V       See  "Transfer  of  Property  Act,  b.  65.*' 
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